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HIGH    COURT   OF    CHANCERY. 


HARINGTON  v.  MOFFAT. 

1853.    April  18,  23.    Before  the  Lords  Justigks. 

A  shareholder  in  an  assurance  company  bequeathed  all  and  every  his  "  shares 
and  interest^*  in  the  company,  and  **  all  the  advantages  to  be  derived  there- 
from." There  was  also  a  general  residuary  bequest.  The  rules  of  the  com- 
pany required  each  shareholder  to  effect,  or  procure  to  be  effected,  an 
assurance  to  a  prescribed  amount,  and  provided  that  one-third  of  every  bonus 
on  a  policy  should  be  added  to  the  capital  of  the  company :  Held,  upon  the 
whole  context  of  the  will  and  codicils,  that  neither  the  moneys  made  payable 
by  a  policy  effected  by  the  testator  on  his  own  life  nor  the  proportion  of  a 
bonus  payable  in  respect  of  the  policy  passed  under  the  above  words  to  the 
specific  legatees. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls 
upon  a  special  case,  which  stated  in  substance  as  follows :  — 

William  Moffat,  who  was  domiciled  in  England,  made  a  will,  or 
deed  of  disposition,  in  the  form  used  in  Scotland,  and  bearing  date 
the  5th  of  August,  1834,  and  thereby  gave,  granted,  and  disponed 
to  and  in  favour  of  Alexander  Allan,  Esq.,  and  the  Rev.  Henry 
Duke  Harington,  and  Alexander  Moffat  Allan,  or  to  such  of  them 
as  should  accept  the  trust,  certain  lands  in  Scotland,  therein 
nientioned.  The  testator  made  a  first  codicil  not  material  to  be 
stated.  By  a  second  codicil,  dated  the  22d  of  September,  1841, 
after  disposing  of  lands  and  heritages,  he  bequeathed,  devised, 
and  disponed  to  and  in  favour  of  his  trust  disponees  and  their 
foresaids :    First.    All    his   freehold   house   therein    mentioned. 
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*  2  Second.    The  whole  and  all  and  every  of  his  shares  *  and 

interest  in  the  Rock  Life  Assurance  Company  on  lives  and 
survivorships,  and  all  the  advantages  to  be  derived  therefrom. 
Third.  The  whole  and  all  and  every  of  his  shares  and  interest  in 
the  Metropolitan  Loan  and  Investment  Company.  Fourth.  The 
whole  and  all  and  every  of  his  shares  and  interest  in  the  City  of 
New  York  five  per  cent  water  stock.  Fifth.  Tlie  whole  and  all 
and  every  his  shares  and  interest  in  the  Reversionary  Interest 
Society.  After  making  other  specific  bequests,  the  codicil  pro- 
ceeded to  declare  the  trusts  of  these  gifts,  which,  as  to  the 
testator^s  interest  in  the  Rock  Life  Assurance  Company,  were 
expressed  in  the  words  following :  '^  Fifthly.  I  direct  my  said 
trustees  to  convey  over  to  Captain  William  Douglass  Harington, 
of  the  Madras  Light  Cavalry,  my  nephew,  the  whole  and  all  and 
every  my  shares  and  interest  in  the  Rock  Life  Assurance  Company, 
London,  on  lives  and  suiTivorships,  and  all  the  advantages  to  be 
derived  therefrom ;  and  in  the  event  of  his  death  before  me,  to 
his  child  or  children  equally  among  them  share  and  share  alike, 
whom  failing,  to  my  own  heirs.''  After  making  some  other  disposi- 
tions of  various  properties,  the  testator  lastly  directed  his  trustees, 
after  paying  and  satisfying  the  above  sums,  bequests,  legacies,  and 
others,  to  hold  the  remainder  and  residue  of  his  said  means  and 
estates  conveyed  over  to  them  as  aforesaid,  and  to  invest  the  same 
as  therein  mentioned,  and  stand  possessed  of  the  investment  upon 
certain  trusts  thereby  declared.  By  a  third  codicil  dated  the  18th 
of  August,  1847,  the  testator  directed  his  trust  disponees  to  con- 
vey to  the  child  or  children  of  Captain  William  Douglass  Harington, 
then  deceased,  and  to  the  child  and  children  of  Henry  Duke 
Harington  the  whole  and  all  and  every  of  his  *^  shares  and  interest 

in  the  Rock  Life  Assurance  Company." 

*  8       *  The  question  was  as  to  what  passed  by  this  codicil,  and 

there  were  other  parts  of  the  will  and  codicils  which  were  re- 
ferred to  besides  those  above  set  out  as  showing  the  sense  in  which 
the  testator  used  the  words  ^^  shares  and  interest,"  but  these  other 
passages  appear  sufficiently  from  the  judgment  of  Lord  Justice 
Turner. 

The  Rock  Life  Assurance  Society  was  not  incorporated,  but  con- 
sisted of  a  body  of  proprietors,  with  a  subscribed  capital,  and 
regulated  by  a  deed  of  settlement,  dated  the  20th  of  August,  1807, 
of  which  the  following  were  the  material  clauses :  — 
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118.  That  every  present  and  future  proprietor  of  the  company 
shall  keep  on  foot  one  or  more  assurance  or  assurances  with  the 
company  either  on  his  or  her  own  life,  or  on  the  life  or  liyes  of 
one  or  more  approved  nominee  or  nominees,  amounting  in  the 
whole  to  5{.  at  least  on  each  of  the  shares  held  by  him  or  her  in 
the  capital  of  the  company^  or  shall  procure  two  or  more  approved 
substitutes,  each  of  whom  shall  keep  on  foot  one  or  more  assurance 
or  assurances  with  the  company,  either  on  his  or  her  own  life  or 
on  the  life  or  lives  of  one  or  more  approved  nominee  or  nominees, 
for  any  sum  whatever,  provided  the  whole  amount  of  the  sums  to 
be  assured  to  the  substitutes  be  not  less  than  double  the  sum  for 
which  the  proprietor  procuring  such  substitutes  ought  to  have 
insured,  and  that  every  future  proprietor  shall  be  allowed  three 
calendar  months  from  the  time  he  or  she  shall  have  become  a  pro- 
prietor, either  by  himself  or  herself,  qp  by  two  or  more  such  sub- 
stitutes as  aforesaid,  to  effect  such  assurance  or  assurances  with 
the  company. 

125.  That  executors,  administrators,  legatees,  or  next  of  kin 
of  deceased  proprietors,  and  assignees  of  bankrupt  *  proprietors,  *  4 
shall  not  be  proprietors  of  the  company  in  respect  of  the  shares 
held  by  them  in  the  company's  said  capital  in  any  of  those  capaci- 
ties, and  shall  not  be  obliged  to  keep  on  foot  any  assurance  with 
the  company,  and  may,  in  the  manner  and  upon  the  terms  herein- 
after mentioned,  sell  the  shares  so  held  by  them. 

155.  That  at  the  first  court  of  directors  after  a  bonus  shall  have 
been  declared,  the  bonus  so  declared  shall  be  divided  into  three 
equal  parts. 

156.  That,  at  the  same  court  of  directors,  one  of  the  said  equal 
parts  shall  be  added  to  and  consolidated  with  the  subscription 
capitial  stock  and  form  part  thereof. 

157.  That,  at  the  same  court  of  directors,  the  remaining  two 
equal  third  parts  of  such  bonus  shall  be  distributed  amongst  such 
persons,  whether  proprietors  or  not,  who  shall,  at  the  time  the  same 
shall  have  been  declared,  have  assurances  on  foot  with  the  com- 
pany upon  and  for  the  whole  continuance  of  one  or  more  life  or 
lives  (but  in  respect  to  such  assurances  only,  and  no  others,  which 
such  persons  or  any  of  them  may  then  have  on  foot  with  the  com- 
pany, and  in  respect  only  to  so  many  of  such  assurances  as  shall 
not  have  been  effected  with  the  company  in  the  then  current  year 
or  the  then  last  year  preceding). 
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The  testator  became  a  proprietor  of  200  shares  m  the  company 
in  the  year  1814,  and  in  the  same  year  effected  a  policy  of  assur- 
ance with  them  on  his  own  life  for  lOOOZ.,  whereby  the  stock  and 
funds  of  the  society  were  made  liable  to  pay  that  amount  on  his 
decease. 
'  The  shares  held  by  the  testator  at  the  date  of  the  last  of 

*  5  the  above-mentioned  codicils,  with  the  additions  or  *  bonuses 

thereon,  were  of  the  value  of  1200Z.,  or  thereabouts,  and 
remained  standing  in  his  name.  Additions  to  the  policy,  by  way 
of  bonuses,  were  made  and  declared  as  follows :  On  the  20th  of 
August,  1818,  80Z. ;  on  the  20th  of  August,  1826,  llOZ. ;  on  the 
20th  of  August,  1833,  234Z. ;  on  the  20th  of  August,  1840, 187Z. 
10«. ;  and  on  the  20th  of  August,  1847,  213Z.  Qs.  8d. ;  making  alto- 
gether 8242. 168.  8d. 

One  of  the  questions  on  ;srhich  the  opinion  of  the  Court  was 
sought  was,  whether,  according  to  the  true  construction  of  the 
codicils,  the  specific  legatees  were  entitled  to  a  sum  of  1887Z.  9«. 
2d.j  81.  per  cent  consolidated  bank  annuities,  purchased  by  the 
executors  with  the  moneys  received  by  them  in  respect  of  the 
policy.  The  Master  of  the  Rolls  decided  this  question  in  the  nega- 
tive, holding  that  the  moneys  in  dispute  passed  under  the  resid- 
uary bequest. 

Mr.  Roundell  Palmer  and  Mr.  G.  Simpson^  for  the  appellants, 
the  specific  legatees.  —  Some  meaning  must  be  given  to  the  words 
"  interest  "  and  "  advantages."  According  to  the  decision  appealed 
from,  these  words  are  of  no  effect.  Independently  of  this  con- 
sideration, the  policy  was,  by  the  terms  of  the  deed  of  settlement, 
appurtenant  to  the  shares,  and  was  effected  in  pursuance  of  the 
same  contract  by  which  the  testator  became  a  shareholder. 

They  cited  Richardson  v.  The  Batik  of  England  (a)  and  Douglas 
V.  AndrewB.  (J) 

Mr.   Lloyd  and  Mr.   Leach,  for  the   residuary  legatees, 

*  6   *  contended  that,  as  there  was  a  subject  to  which  the  words 

"  shares  and  interest "  could  be  properly  applied,  those  words 
did  not  include  an  interest  which  could  not  with  any  accuracy  be 

(a)  4  M.  &  G.  165.  (6)  14  Beav.  347. 
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termed  an  interest  in  the  company,  being,  in  fact,  a  debt  due 
from  it. 

Mr.  W.  J.  Bovilly  for  the  trustees. 

■ 

Mr,  Roundell  Palmer ,  in  reply. 

Judgment  reserved. 

April  23. 

The  Lord  Justice  Knight  Bruce.  —  The  burden  of  the  argu- 
ment in  this  case  was  on  the  appellants,  as  alleging  a  particular 
and  specific  bequest  in  their  favour,  and  therefore  bound  to  show 
an  intention  in  their  favour,  to  which  the  respondents,  who,  being 
residuary  legatees,  must  talfe  the  disputed  property,  unless  given 
away  from  them,  are  not  obliged.  I  think  that  the  appellants  fail 
in  the  contention. 

How  the  matter  would  have  stood  if  the  testator  had,  in  fact, 
not  been  a  shareholder,  or  had  said  that  he  gave  to  the  appellants 
all  his  shares  and  interest  in  the  stock  and  Ainds  of  the  Rock 
Assurance  Company,  it  is  not  necessary  to  determine,  for  he  has 
not  so  said,  and  he  was  a  shareholder. 

The  bequest  of  his  shares  and  interest  in  the  company  cannot, 
I  think,  be  considered  as  caiTying,  in  addition  to  his  shares,  the 
benefit  of  the  policy  which  he  held  upon  his  own  life,  though,  in 
effect,  the  payment  of  the  sum  assured  was  made  by  it  a 
charge  on  the  stock  and  *  funds  of  the  company.  It  is  not,  *  7 
in  my  opinion,  material  that  the  testator,  as  a  shareholder, 
was  bound  either  to  be  a  policy  holder  himself  or  to  procure  some 
person  or  persons  to  be  so  by  way  of  substitution  for  him.  In  the 
nature  of  things,  the  benefit  of  the  policy  could  not  accompany 
the  shares  after  his  death,  which  converted  it  into  a  pecuniary 
demand  payable  at  once.  And  as  to  what  he  says  of  ^^  all  the 
advantages  to  be  derived  therefrom,"  that,  I  conceive,  is,  if 
material  at  all,  only  material  tts  demonstrating  that  he  had  no 
objection  to  a  superfluity  of  words.  By  his  shares  and  interest  he 
meant,  I  think,  his  shares,  the  full  benefit  of  the  shares,  his  whole 
interest  in  them,  and  nothing  else. 

The  conclusion  of  the  Master  of  the  Rolls  appears  to  me,  there- 
fore, correct. 
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The  Lord  Justice  Turner.  —  This  testator  has  given  to  the 
appellants  thus,  "  the  whole  and  all  and  every  of  my  shares  and 
interest  in  the  Bock  Life  Assurance  Company."  It  appears  that 
he  had  200  shares  in  the  company,  and  that  by  the  rules  of  the 
office  every  holder  of  shares  in  that  company  is  bound  to  assure 
for  5Z.,  or  procure  another  person  to  do  so,  for  each  share.  The 
testator  accordingly  had  an  assurance  for  lOOOZ.,  and  was  entitled 
to  bonuses  upon  that  assurance  to  the  amount  of  824Z.  16«.  8d, 
The  question  is,  whether  the  policy  of  assurance  for  lOOOZ.  and 
the  bonuses  thereon  passed  to  the  legatees  by  the  description  of 
the  ^'  whole  and  all  and  every  of  my  shares  and  interest  in  the 
Bock  Life  Assurance  Company."  If  the  testator  had  had  no  other 
interest  than  the  policy  and  bonuses,  I  entertain  little  doubt  that 
they  would  have  passed  by  this  description ;  for,  though  the 
policy  IB  primd  facie  a  claim  agailist  the  company  and  not  an 
*  8  ♦  interest  in  it,  still  it  gives  a  right  to  receive  the  amount 
assured,  out  of  the  funds  of  the  company,  &nd  in  this  sense  would 
be  an  interest  in  the  company,  and  would  answer  the  description 
if  there  were  nothing  else  to  answer  it. 

But  here  the  testator  had  the  shares,  and  there  were  bonuses, 
part  of  which,  according  to  the  company's  deed,  were  to  be  added 
to  and  form  part  of  the  shares,  and  the  other  part  of  which  was 
to  be  added  to  and  form  part  of  the  policy.  The  testator,  there- 
fore, may  have  used  the  words  ^'  interest  in  the  Bock  Life  Assur- 
ance Company"  in  one  of  three  senses,  —  either  to  describe  the 
interest  in  the  policy  as  above  referred  to,  or  as  identical  with  and 
more  fully  explaining  the  word  "shares,"  or  the  testator  may 
have  used  it  with  reference  to  the  bonuses  upon  the  shares.  We 
must  look  to  the  context  to  see  in  what  sense  he  has  used  it. 

With  reference  to  the  sense  first  suggested,  of  its  being  used  to 
describe  the  policy,  the  description,  to  say  the  least  of  it,  would 
be  very  inaccurate ;  for  the  policy  is  a  claim  upon  tlie  company 
and  not  an  interest  in  it,  and  it  is  very  singular,  if  he  meant  to 
pass  the  policy,  that  he  did  not  mention  it.  It  is  not,  therefore, 
very  probable  that  he  meant  to  describe  the  policy  by  this  very 
inaccurate  description. 

But,  examining  further  the  language  of  the  will  with  reference 
to  the  point  secondly  suggested,  namely,  whether  the  word 
"  interest "  is  used  in  this  will  as  more  fully  explaining  the  word 
"  shares,"  it  appears  that  he  has  given  other  property  in  the  same 
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terms ;  for  instance,  he  giTes  all  his  "  share  and  interest  in  the 
Metropolitan  Loan  and  Investment  Societ;,"  all  his  '^  share  and 
interest  in  the  New  York  5  per  cent  water  stock,"  and  all 
*  his  '^  share  and  interest  in  the  British  Colonial  Bank  and  Loan  *  9 
Company."  In  one  of  the  codicils  under  consideration  there  are 
these  Tery  remarkable  expressions, ''  shares  and  interest  which  I 
formerly  had  in  the  Metropolitan  Loan  and  Investment  Company," 
and  ^*  I  do  hereby  give  the  whole  of  my  shares  and  interest  in  the 
British  and  Colonial  Bank  and  Loan  Company,  if  they  shall  be  in 
my  possession  at  my  death."  But  there  is  a  better  clew  to  the 
expression  in  the  will  where  the  testator  refers  to  shares  in  the 
Reversionary  Interest  Society  in  these  words,  "  to  hold  the  whole 
and  all  and  every  of  my  shares  and  interest  in  the  Reversionary 
Interest  Society,  and  to  pay  the  interest,  dividend,  and  tinnual  prod- 
uce or  profit  thereof  to  Elizabeth  Margaret  Douglas  Money  during 
her  lifetime,  and  on  her  decease  to  convey  the  same,  with  any 
interest,  dividend,  or  {h*oduce  which  may  have  become  due  thereon, 
*  to  the  lawful  child  or  children  of  the  said  Elizabeth  Margaret 
Douglas  Money  by  her  present  husband."  There,  therefore,  the 
testator  has  clearly  used  the  word  '^  shares  "  as  equivalent  to 
"  interest,"  which  he  had  previously  used.  I  think  that  in  that 
clause,  and  also  in  the  expression  which  is  used  in  the  codicil, 
the  word  ^^  interest "  is  used  simply  as  synonymous  with,  or  as 
more  fully  explaining,  the  word  '^  shares." 

This  brings  me  then  to  the  third  use  of  the  words  which  I  have 
suggested  with  reference  to  the  bonuses  upon  the  shares.  By  the 
deed  of  settlement  of  the  company,  the  bonuses  are  to  be  divided 
into  three  parts,  of  which  one-third  was  to  form  part  of  the  shares. 
It  is  true  that  the  bonuses  which  are  to  be  added  to  and  form  part 
of  the  shares  would  have  passed  under  the  word  ''  shares  "  without 
the  addition  of  the  word  ^'  interest ; "  but  the  testator  might  well 
have  intended  to  remove  all  doubt  on  their  passing,  and 
have  inserted  these  words  *  to  embrace  them.  And  it  is  *  10 
surely  much  more  probable  that  he  should  have  intended 
this  than  to  describe  the  moneys  payable  under  the  policy  by  these 
words ;  for  the  additions  made  by  this  portion  of  the  bonuses  much 
more  nearly  answer  the  description  of  "interest"  in  the  Rock 
Assurance  Company  than  the  policy,  which  is  a  claim  against  it. 

Reliance  has  been  placed  on  the  expression  "  advantages  to  be 
derived  therefrom,"  but  I  think  that  these  words  do  not  affect  the 
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question  in  favour  of  appellants.  They  are  prospective,  and,  so 
far  as  they  go,  appear  to  me  to  bear  against  appellants,  as  showing 
that  the  testator  was  referring  to  something  future,  and  not  to  the 
policy,  from  which  no  advantage  could  be  derived  after  his  death 
beyond  the  amount  assured.  I  think,  therefore,  that  the  policy 
and  bonuses  do  not  pass,  and  that  the  appeal  must  be  dismissed. 
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1853.    April  21.    Before  the  Lords  Justices. 

Where  a  debt  not  legally  assignable  has  been  equitably  assigned  for  value,  and 
the  debtor  has  had  notice  of  the  assignment,  all  pigments  which  he  may  there- 
after make  to  the  purchaser  on  account  of  the  debt  are  well  made  so  far  as 
the  debtor  is  concerned,  although  the  purchaser  may  have  sold  the  debt,  pro- 
vided the  debtor  has  no  notice  of  the  sale ; '  nor  is  it  absolutely  necessar}-  for 
him  on  maliing  such  payment  to  require  production  of  the  original  assign- 
ment.' 

A  judgment  debtor  had  lefl  his  residence  in  embarrassed  circumstances.  His 
brother-in-law  paid  the  debt,  took  an  assignment  of  it,  and  afterwards  mort- 
gaged it,  but  the  mortgagees  gave  no  notice  of  their  security  to  the  debtor, 
whose  residence  at  that  time  it  did  not  appear  that  they  had  the  means  of 


'  S.  C,  17  Jur.  639 ;  22  L.  J.  Ch.  884. 

'  It  is  the  notice  of  the  assignment  that  binds  the  debtor,  and  devolves  upon 
him  an  equitable  obligation  in  favor  of  the  assignee.  The  assignment  operates 
between  the  assignor  and  assignee  only,  until  the  act  of  notice  takes  place  which 
brings  the  debtor  into  the  arrangement.  Parker  C.  J.,  in  Jones  v.  Witter,  13 
Mass.  804,  307 ;  Crocker  v.  Whitney,  10  Mass.  316,  319 ;  Mowry  v.  Todd,  12 
Mass.  281;  Morton  J.,  in  Parkhurst  v,  Dickerson,  21  Pick.  310;  Withington 
V.  Tate,  L.  R.  4  Ch.  Ap.  288.  Special  notice,  however,  seems  not  to  be  neces- 
sary ;  it  is  enough  if  the  party  to  be  affected  has  such  knowledge  of  facts  and 
circumstances  as  ought  to  induce  a  reasonable  belief  of  the  fact.  Anderson  v. 
Van  Alen,  12  John.  343;  Parris  J.,  in  Ilackett  v.  Martin,  8  Greenl.  77,  79; 
United  States  v.  Sturgcs,  1  Paine  C.  C.  525 ;  Kellogg  o.  Krauser,  14  Serg.  & 
R.  137 ;  Cahoon  v,  Morgan,  38  Vt.  234.  The  debtor  is  bound  from  the  time 
of  the  notice,  although  he  may  not  concur  in  the  arrangement.  Spring  v.  S. 
Car.  Ins.  Co.,  8  Wheat.  268;  Bell  v.  London  and  North- Western  Railway  Co., 
15  Beav.  548;  Morrell  o.  Wootten,  16  Beav.  197. 

'  See  Bean  v,  Stimpson,  16  Maine,  49 ;  Davenport  t>.  Woodbridge,  8  Greenl. 
17 ;  Johnson  v.  Bloodgood,  1  John.  Ch.  51. 
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ascertaining.  The  brother-in-law  possessed  himself  of  property  of  the  debtor, 
and  a  settlement  of  accounts  took  place  between  them  (in  which  the  judgment 
debt  formed  an  item),  ending  with  the  payment  of  a  balance  to  the  judgment 
debtor,  and  a  general  mutual  release  of  all  claims,  including  the  judgment  debt. 
The  judgment-debtor  had  no  notice  of  the  mortgage,  but  did  not  obtain  or 
require  the  delivery  up  of  the  assignment  of  the  judgment  debt :  Held,  that 
the  mortgagees  had  no  claim  upon  him  in  respect  of  it. 

•  

This  was  an  appeal  from  the  decision  of  the  late  Vice-Chancellor 
Parker,  reported  5  De  Gex  &  Smale,  760,  where  the  facts  are 
fully  stated.  The  following  statement  will  be  sufficient  for  the 
purposes  of  this  report. 

In  1815  a  testator  named  Jackson  died  indebted  upon  a  promis- 
sory note,  and  having  bequeathed  part  of  his  property,  including  a 
leasehold  inn  at  Halifax,  called  the  Anchor,  to  John  Dobson, 
whom  he  appointed  his  executor,  in  trust  for  John  Dobson  for  life. 
John  Dobson  paid  interest  on  the  promissory  note  until  1830,  when 
he  left  Halifax  without  making  any  provision  for  payment  of  the 
debts  of  his  testator  remaining  unpaid.  In  1836  William  Peel, 
the  holder  of  the  promissory  note,  recovered  judgment  upon  it 
against  Dobson  for  146/.  lbs,  to  be  levied  of  the  goods  of  Jackson. 
Thereupon  a  lir.  Watson  (a  brother-in-law  of  Dobson)  took  upon 
himself  to  arrange  Dobson's  affairs,  without  the  knowledge  of  the 
latter,  and  having  paid  the  1462.  15«.  due  upon  the  judgment,  took 
an  assignment  of  it  to  himself  in  October,  1836. 

•  On  the  30th  of  April,  1842,  Watson  mortgaged  the  judg-    •  12 
ment  to  Messrs.  Stocks  (the  survivor  of  whom  was  the  plain- 
tiff), and  handed  to  them  the  assignment  to  him.     They  gave 
no  notice  of  their  mortgage  to  Dobson,  but  it  did  not  appear  that 
tliey  knew  where  he  was  to  be  found. 

In  the  spring  of  1842,  but  at  what  precise  period  did  not  appear, 
Watson  paid  a  visit  to  Dobson,  who  then  lived  at  Eton,  and  whom 
Watson  had  not  seen  since  he  left  Halifax  in  1830.  Upon  this 
occasion  Watson  for  the  first  time  informed  Dobson  of  the  pay- 
ment and  assignment  of  the  judgment  debt.  He  also  stated,  as 
the  fact  was,  that  he  had  entered  into  the  receipt  of 'the  rent  of 
the  Anchor  Inn,  and  was  by  means  thereof  paying  off  the  judgment 
debt.  He  made  no  allusion,  however,  to  his  having  mortgaged 
the  debt.  A  parol  agreement  was  then  come  to  that  Watson 
should  be  the  tenant  of  the  Anchor,  and  continue  to  apply  the 
rents  of  Dobson's  property,  including  that  of  the  Anchor,  in  pay- 
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ment  of  Dobson's  debts  until  the  whole  of  the  debts  (including 
the  judgment  debt)  were  satisfied. 

Watson  continued  accordingly  in  the  possession  or  receipt  of 
the  rents  and  profits  of  the  Anchor  Inn,  and  was  frequently  applied 
to  by  Dobson  for  an  account  of  his  dealings.  At  length,  in  the 
beginning  of  May,  1848,  Dobson  caused  distress  to  be  levied  upon 
the  goods  of  Watson  in  the  Anchor  for  54Z.,  that  being  the  balance 
which  Dobson  believed  to  be  due  to  him  from  Watson. 

After  some  angry  discussion  an  agreement  was  come  to  tliat 
Watson  should  pay  Dobson  10/.  in  full  of  all  sums  due  upon  the 
account,  and  should  release  the  judgment.  Accordingly  the  lOZ. 
was  paid,  and  a  release  was  executed  by  Watson  dated  the 
•  18  11th  of  May,  1848.  *  This  release  recited  the  assignment  of 
the  judgment  to  Watson,  that  Watson  had  been  for  some 
years  then  past  the  tenant  of  the  Anchor,  that  disputes  had  arisen 
respecting  the  rent,  that  there  had  been  several  other  accounts  and 
pecuniary  transactions  between  Dobson  and  Watson,  and  that  it 
had  been  agreed  that  all  these  disputes  and  accounts  should  be 
adjusted  and  settled  in  consideration  of  Watson  paying  to  Dobson 
10/.  It  then  witnessed  that  in  consideration  of  101.  paid  by  Wat- 
son to  Dobson,  and  of  10«.  paid  by  Dobson  to  Watson  each  released 
the  other  from  all  demands  with  the  usual  general  words.  The 
deed  of  assignment  of  the  debt  to  Watson  was  not  asked  for  by 
Dobson,  nor  given  up  to  him.  It  remained  with  the  other  deeds 
in  the  possession  of  Messrs.  Stocks. 

On  the  15th  of  May,  1848,  Watson  became  bankrupt,  and 
Messrs.  Stocks  obtained  from  his  assignees  a  release  of  the  equity 
of  redemption  in  the  debt.  In  1849  they  for  the  first  time  gave 
notice  of  their  title  to  Dobson  (who  hid  no  previous  notice  of  it), 
and  required  payment. 

On  Dobson's  refusing  to  pay  the  debt  over  again,  they  took  pro- 
ceedings in  the  name  of  the  representative  of  Peel  (the  original 
judgment  creditor),  to  revive  the  judgment  by  scire  facias^  and 
succeeded  in  an  application  to  the  Court  of  Queen's  Bench  for  that 

« 

purpose,  notwithstanding  the  opposition  of  Dobson. 

One  of  the  Messrs.  Stocks  died,  and  the  survivor  instituted  the 
present  suit  as  a  creditor  of  the  testator,  Jackson,  for  the  admin- 
istration of  his  assets. 

The  Vice-Chancellor  held  that  the  plaintiff  was  not  a  creditor, 
and  dismissed  the  bill. 
[10] 
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*  Mr.  WUlcoch  and  Mr.  O^.  L.  BuBselly  in  support  of  the  •  14 
appeal.  —  The  plaintiff  and  his  late  partner  had  no  means  of 
giving  notice  to  Dobson^  who  had  left  Halifax  in  embarrassed 
circumstances,  and  whose  place  of  residence  was  not  known  and 
could  not  be  discovered.  They  were  in  no  default.  They  took 
every  precaution  in  their  power.  Nor  indeed  was  any  notice 
necessary,  for  Watson  had  not  then  given  any  notice  of  the  assign- 
ment to  him.  The  defendant  Dobson,  on  the  other  hand,  after 
being  acquainted  with  the  assignment,  did  not  take  the  precaution 
of  asking  for  the  deed  before  coming  to  a  settlement ;  and  having 
prevented  Messrs.  Stocks  by  his  own  conduct  from  giving  him 
notice  of  their  security,  and  having  failed  to  tfike  the  most  ordi- 
nary precaution,  it  is  impossible  for  him  to  say  that  the  equities 
between  the  parties  are  equal,  even  if  the  dealings  between  Dobson 
and  his  brother-in-law  were  perfectly  h<md  fide^  as  to  which  the 
evidence  is  far  from  being  conclusive  in  his  favour,  independently 
of  the  suspicious  and  unexplained  circumstance  of  his  not  asking 
for  the  title-deed. 

Mr.  Matins  and  Mr.  Crofts^  for  the  defendant  Dobson. — A  man 
who  buys  an  equity  has  no  better  title  than  his  assignor.  There 
is  no  evidence  to  show  that  notice  could  not  have  been  given  to 
Mr.  Dobson ;  and  even  if  there  were,  those  who  advance  money 
on  a  debt  without  notice  being  given  to  the  debtor  of  the  change 
in  the  interest,  necessarily  run  the  risk  of  the  debt  being  paid  to 
the  only  creditor  of  whose  claim  the  debtor  is  cognizant.  Other- 
wise a  debt  could  never  be  safely  paid. 

Mr.  Mmslep  and  Mr.  Metcalfe  appeared  for  other  parties. 

*  Mr.  Willcockj  in  reply.  *  15 

The  following  cases  were  referred  to  in  the  course  of  the  argu- 
ments :  Catar  v.  Sari  of  Pembroke  j  (a)  Coles  v.  Jones j  (6)  JEttt/  v. 
Bridges^  (c)  Byall  v.  Bolle^(d)  Meux  v.  Bell^(e)  Dearie  v. 
Hall^  (^)  Jonss  v.  Gibbons,  (K)  Whitbread  v.  Jordan,  (i)  Peacock 
V.  Burt.  (A) 

(a)  1  Bro.  C.  C.  801.  (g)  8  Russ.  1. 

(6)  2  Vera.  692.     '  (h)  9  Ves.  407. 

(c)  2  Y.  &  C.  C.  C.  486.  (t)    1  Y.  &  C.  803. 

(d)  1  Atk.  165.  (k)  Coote  on  Mortgages,  2d  ed.  569. 

(e)  1  Hare,  78. 
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A  witness  named  Higham  was  examined  vivd  voce.  The  pur- 
port of  his  evidence  is  sufficiently  indicated  in  the  judgments. 

The  Lord  Justice  Turner.  —  This  is  a  question  of  priority 
between  two  equitable  titles,  raising  two  points,  —  first,  whether 
the  plaintiff  has,  in  truth,  any  equitable  title  in  respect  of  which 
he  claims  priority ;  and  secondly,  whether  he  is  entitled  to  the 
priority  which  he  claims.  With  reference  to  the  former  of  these 
points,  it  must  be  considered  settled  that  to  perfect  the  title  of  the 
assignee  of  a  debt,  notice  to  the  debtor  is  necessary.  That  was  so 
laid  down  by  Sir  J.  Wigram  in  Meux  v.  Bell^  (a)  and  I  believe  in 
conformity  with  antecedent  and  subsequent  authorities.  I  think 
it  a  welUsettled  rule,  founded  upon  clear  principles.  The  debtor 
is  liable,  at  law,  to  the  assignor  of  the  debt,  and  at  law  must  pay 
the  assignor  if  the  assignor  sues  in  respect  of  it.  K  so,  it  follows 
that  he  may  pay  without  suit.  The  payment  of  the  debtor  to  the 
assignor  discharges  the  debt  at  law.  The  assignee  has  no  legal 
light,  and  can  only  sue  in  the  assignor's  name.     How  can  he  sue 

if  the  debt  has  been  paid  ? 
*  16        *  If  a  Court  of  Equity  laid  down  the  rule  tliat  the  debtor  is 

a  trustee  for  the  assignee,  without  having  any  notice  of  tlie 
assignment,  it  would  be  impossible  for  a  debtor  safely  to  pay  a 
debt  to  his  creditor.  The  law  of  the  Court  has  therefore  required 
notice  to  be  given  to  the  debtor  of  the  assignment,  in  order  to 
perfect  the  title  of  the  assignee.^ 

(a)  1  Hare,  73.* 

'  Until  notice  of  the  assignment,  the  rights  and  interests  of  the  debtor  are  in 
no  way  affected  by  it.  Loomis  v,  Loomis,  26  Vt,  198;  Parsons  C.  J.,  in 
Comstock  o.  Famum,  2  Mass.  96,  97 ;  Ryall  o.  Rowles,  1  Yes.  Sen.  348 ;  Jones 
V.  Gibbons,  9  Yes.  410 ;  Martin  o.  Sedgwick,  9  Beav.  333 ;  Thompson  o.  Speirs, 
13  Sim.  469 ;  Waldron  o.  Soper,  1  Drew.  193 ;  Ex  parte  Boulton,  1  De  G.  & 
J.  163 ;  Foster  v.  Cockerell,  9  Bligh  N.  S.  332 ;  3  CI.  &  F.  456 ;  Dunster  r. 
Glengall,  3  Ir.  Ch.  Rep.  47.  But  if  the  assignment  is  made  on  good  considera- 
tion and  hoiidjide  (Giddings  v.  Coleman,  12  N.  H.  153;  Langley  o.  Berry,  14 
N.  H.  82;  Powles  o.  Dilley,  2  Md.  Ch.  119),  the  creditors  of  the  assignors 
cannot  avoid  or  defeat  it,  by  an  attachment  under  the  trustee,  or  other  similar 
process,  although  the  debtor  had  no  previous  notice  of  the  assignment.  Little- 
field  V.  Smith,  17  Maine,  327,  328;  Shaw  C.  J.,  in  Warren  v,  Copelin,  4  Met. 
598;  Parsons  C.  J.,  in  Dix  v.  Cobb,  4  Mass.  511,  512;  Srwall  C.  J.,  in 
Brown  v,  Maine  Bank,  11  Mass.  158;  Spring  v.  So.  Car.  Ins.  Co.,  8  Wheat. 
268 ;  The  United  States  v,  Yaughan,  3  Binney,  394 ;  Stevens  v.  Stevens,  1  Ash. 
590;  Beckwith  v.  The  Union  Bank,  5  Selden,  211;  Muir  v.  Schenck,  3  Hill, 
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Thus  the  case  stands  considered  as  a  question  of  payment.  Is  - 
there,  then,  any  distinction  between  actual  payment  and  a  band 
fide  settlement  of  accounts  between  a  debtor  and  his  creditor  with- 
out notice  of  any  assignment?  I  see  no  substantial  ground  of 
distinction  between  actual  payment  and  a  release  to  the  debtor 
founded  upon  a  fair  and.  band  fide  arrangement.^    I  take  the  true 

228.  But  the  doctrine  in  England  and  in  some  of  the  States  is  otherwise ;  it 
being  held  that  as  between  successive  purchasers  of  a  debt  not  legally  assign- 
able, the  preference  will  be  given  to  him  who  first  gives  notice  to  the  debtor. 
Ryall  V,  Rowles,  1  Yes.  Sen.  348;  Campbell  o^  Day,  16  Yt.  358;  Barney  v. 
Douglass,  19  Yt.  98 ;  Ward  o.  Morrison,  25  Yt.  593 ;  Loomis  t>,  Loomis,  26  Yt. 
201 ;  Yan  Buskirk  o.  Hartford  Fire  Ins.  Co.,  14  Conn.  145 ;  Warren  v,  Copelin, 
4  Met.  A94 ;  Woodbridge  o.  Perkins,  3  Day,  364 ;  Judah  v.  Judd,  5  Day,  534 ; 
Bishop  V,  Halcomb,  10  Conn.  444;  Foster  v.  Mix,  2  Conn.  395;  Adams  v. 
Leavens,  20  Conn.  73 ;  Cladfield  o.  Cox,  1  Sneed,  330 ;  Murdock  v.  Finney,  21 
Missou.  138. 

'  The  assignee  of  a  debt  takes  it  subject  to  all  the  equities  existing  between 
the  assignor  and  the  debtor  at  the  time  the  latter  has  notice  of  the  assignment ; 
and,  in  an  action  upon  it  in  the  name  of  the  assignor,  the  debtor  may  avail  him- 
self of  all  matters  in  defence  and  set-off,  existing  at  thQ  time  of  such  notice,  and 
which  he  could  have  urged  against  the  assignor,  if  the  claim  had  not  been 
assigned.     Sheplet  J.,  in  Bartlett  o.  Pearson,  29  Maine,  9,  15;  Sanborn  v. 
Little,  2  N.  H.  539 ;  Livingston  v.  Stubbs,  4  John.  Ch.  693 ;  Oliver  v.  Lowry, 
2  Harr.  46 ;  jeffres  v.  Evans,  6  B.  Mon.  119 ;  Andrewes  v.  M^Coy,  8  Ala.  920 ; 
Bagsdale  o.  Hagy,  9  Gratt.  409 ;  The  Bank  o.  Fordyce,  9  Barr,  275 ;  Green  v. 
Hatch,  12  Mass.  195 ;  Sargent  v.  Southgate,  5  Pick.  312 ;  Comstock  v.  Farnum, 
2  Mass.  96 ;  Willis  r.  Twombly,  13  Mass.  206 ;  Dyer  v.  Homer,  22  Pick.  253, 
266 ;  Weeks  v.  Hunt,  6  Yt.  15 ;  Walker  tJ.  Sargent,  14  Yt.  247 ;  Blin  v.  Pierce, 
20  Yt.  25 ;  Gray  v.  Thomas,  18  La.  An.  412 ;  Guerry  v.  Ferryman,  6  Geo.  119 ; 
MoUoy  o.  French,  13  Jr.  £q.  261 ;   Mostellen  o.  Bost,  7  Ifed.  £q.  39 ;   Ohio 
Life  Ins.   Co.   v.  Ross,   2  Md.   Ch.  25;  Cockell  v.  Taylor,  15  Beav.  103; 
Murray  v.  Lilbum,  2  John.  Ch.  441,  443;  Houlditch  v.  Wallace,  5  CI.  &  Fin. 
629 ;   Ainslie  c.  Boynton,  2  Barb.  (S.  C.)  258 ;   Gay  v.  Gay,  10  Paige,  369 ; 
Ward  r.  Ward,  4  Ir.  Ch.  215,  220 ;  Norton  w.  Rose,  2  Wash.  233,  254 ;  Smith 
9.  Parkes,  16  Beav.  115 ;   Rolt  v.  White;  31  Beav.  520.    But  the  debtor  can 
impose  no  other  burdens,  nor  claim  any  other  deductions :  Sheplet  J.,  in  Bart- 
lett e.  Pearson,  29  Maine,  9,  15 ;  Jenkins  v.  Brewster,  14  Mass.  294 ;  Greene 
V,  Darling,  5  Mason,  201,  214;  Duncklee  v,  Greenfield  Steam  Mill  Co.,  23  N. 
H.  245,  250;  Bishop  v.  Holcomb,  10  Conn.  444;  Watson  o.  Mid-Wales  Railway 
Co.,  L.  R.  2  C.  P.  593 ;  he  cannot  diminish  the  amount  equitably  and  justly  due 
at  the  time  of  such  notice  by  any  matter  of  claim  subsequently  accruing,  or  by 
any  subsequent  payment  to  the  assignor :  Shepley  J.,  in  Bartlett  v.  Pearson, 
29  Maine,  9,  15 ;  Jefferson  County  Bank  v.  Chapman,  19  John.  822 ;  Cununings 
V.  FuUam,  13  Yt.  434 ;   Brashear  v.  West,  7  Peters,  608 ;   The  Northampton 
Bank  v.  Balliet,  8  Watts  &  S.  311 ;    Laughlin  v.  Fairbanks,  8  Missou.  367 ; 
Goodwin  o.  Cunningham,  12  Mass.  193;  Greene  o.  Hatch,  12  Mass.  195;  State 
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question  to  be,  whether  there  'is  evidence  of  there  having  been  a 
fair  and  bond  fide  arrangement  between  the  debtor  and  the  only 
creditor  of  whose  title  tlie  debtor  had  notice.  Is  there  evidence 
that  the  arrangement  between  them  in  1848  was  a  fair,  bond  fide 
arrangement  for  settlement  and  discharge  of  t])e  debt  ?  However 
this  question  might  have  stood  on  the  evidence  in  the  Court  below 
(for  the  circumstances  of  the  case  are  singular  and  peculiar),  the 
examination  of  Mr.  Higham  upon  that  subject  before  us  has 
removed  all  doubt  as  to  there  having  been,  in  truth,  a  band  fide 
arrangement  in  1848,  when  the  release  of  the  debt  was  executed. 
And  there  is  strong  confirmation  of  this  evidence  in  the  fact  of  a 
distress  having  been  actually  put  in  by  Dobson  in  respect  of  a  year 
and  a  half's  rent,  proving  that  he  thought  the  amount  due  fo  be  at 
least  a  year  and  a  half's  rent,  and  showing  that,  if  we  are  to  con- 
sider this  a  case  of  fraud,  we  must  suppose  that  these  parties  in 
1848,  intending  to  make  a  fraudulent  release,  took  the  trouble  of 

putting  in  the  distress.  I  am  satisfied  that  there  was  a  bond 
*  17   fide  settlement  of  *  this  debt  by  the  deed  of  May,  1848,  that 

there  had  then  been  no  notice  given  to  Dobson  of  any  assign- 
ment to  the  plaintiff  and  his  partner  by  Watson,  and  thai  the  only 
title  of  which  Dobson  had  notice  was  the  title  of  Watson. 

Equitable  titles  have  priority  according  to  the  priority  of  notice. 
Now  the  plaintiff  and  his  late  partner  gave  no  notice  of  their 
title  till  1849,  whereas  the  defendant  gave  notice  of  his  in  1842, 
or,  at  all  events,  in  1848.  It  is  unnecessary  to  advert  to  other 
considerations,  since  the  ground  on  which  the  Vice-chancellor 
rested  the  case  is  sufficient  to  dispose  of  it. 

Lord  Justice  Knight  Bruce.  —  I  feel  some  degree  of  doubt  upon 
this  case  so  far  as  the  defendant  Dobson  merely  is  concerned, 

V.  Jennings,  5  £ng.  428;  Philips  v.  The  Bank  of  I^wiston,  6  Harris,  S94; 
Ridgway  v.  Collins,  3  A.  K.  Marsh.  411 ;  Daviess  v,  Newton,  5  J.  J.  Marsh. 
8*9 ;  Stewart  v,  Kirkland,  19  Ala.  162 ;  nor  can  he  avail  himself,  for  that  purpose, 
of  any  subsequent  acts  or  admissions  of  the  assignor:  Hackett  v,  Martin,  8 
Greenl.  77 ;  Webb  v.  Steele,  13  N.  H.  230 ;  Kimball  v.  Huntington,  10  Wend. 
676;  Frear  v.  Evertson,  20  John.  142;  Biatthews  v.  Houghton,  1  Fairf.  420; 
Reed  v,  Nevins,  38  Maine,  193 ;  Fitcpatriek  v,  Beatty,  1  Oilman,  454 ;  nor  of 
any  release  or  dischai^  by  him,  given  after  such  notice  to  the  debtor.  An- 
drews 0.  Beecker,  1  John.  Gas.  411 ;  Raymond  v.  Squire,  11  John.  47 ;  Dix  v. 
Cobb,  4  Mass.  608,  611 ;  Brown  v,  Maine  Bank,  11  Mass.  167,  168 ;  Andenon 
V.  MiUer,  7  Sm.  &  M.  686. 
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but  not  enough  to  warrant  me  in  giving   my  voice  for  a  re- 
versal. 

I  apprehend,  however,  that  when  a  debt  not  legally  assignable 
has  been  equitably  assigned  by  the  creditor  to  a  purchaser  for  valua- 
ble consideration,  and  the  debtor  has  had  notice  of  the  assignment, 
all  payments  which  he  may  thereafter  make  to  the  purchaser  on 
account  of  the  debt  must  be  considered  as  well  made,  so  far,  at 
least,  as  the  debtor  is  concerned,  notwithstanding  that  the  pur- 
chaser may  in  fact,  after  notice  of  his  purchase  to  the  debtor,  have 
sold  or  mortgaged  the  debt  to  some  other  person,  provided  that 
the  payments  were  made  by  the  debtor  without  notice  of  the  latter 
sale  or  mortgage.^  Nor  do  I  conceive  that,  in  such  a  case,  it  is 
incumbent  on  him,  before  making  a  payment  to  the  original  pmv 
chaser,  to  require  the  production  or  proof  of  the  original  assign- 
ment. 

Now,  upon  the  evidence  here,  the  payments  made  by 
*  Dobson  to  Watson  previously  to  the  deed  of  May,  1848,  *  18 
appear  to  have  been  all  made  without  any  notice,  upon 
Dobson*s  part,  of  the  title  of  the  plaintiff  and  his  deceased  partner, 
or  either  of  them ;  and  that  deed  was  executed,  and  the  transaction 
which  it  exhibits  took  place  also  without  any  such  notice.  It  is 
my  impression  that  the  particular  circumstances  and  nature  of  the 
case  furnish  a  sufficient  apology  to  Dobson  for  not  having  required 
the  production,  or  a  reason  for  the  non-production,  of  the  assign- 
ment from  Peel  to  Watson.  I  see  no  reason  for  doubting  the 
integrity  of  Dobson  or  of  Mr.  Higham  in  the  matter.  If  we  ought 
to  believe  or  assume  in  the  plaintiff's  favour,  that  Dobson  had 
not  notice  of  any  title  in  Watson  previously  to  the  mortgage  made 
by  Watson  to  the  plaintiff,  I  am  still  not  satisfied  that  this  ought 
to  make  any  difference,  as  the  plaintiff  was  only  a  mortgagee  until 
a  time  clearly  subsequent  to  that  at  which  Dobson  certainly  had 
notice  that  Watson  had  purchased  the  debt  due  from  Dobson  and 
claimed  it. 

The  appeal  must  be  wholly  dismissed. 

>  8.  F.  MangkB  o.  Dixon,  1  M'N.  &  G.  437. 
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•19    ♦In    the   Matter   of    The   JOINT-STOCK    COMPANIES 
WINDING-UP  ACT,  1848,  and  of  The  JOINT-STOCK 
COMPANIES  WINDING-UP  AMENDMENT  ACT,   1849; 

AND 

In  the  Matter  of  The  GERMAN  MINING  COMPANY. 

The  Case  of  SAMUEL  BALL,  WILLIAM  HAIGH,  FRANCIS 
RAMSBOTHAM,  WILLIAM  ROTHERY,  WILLIAM  WOOD- 
ROFFE,  and  EMILY  DUNCAN  HARVEY. 

Ex  parte  WILLIAM  CHIPPENDALE,  CHARLES  CHIPPEN- 
DALE, and  THOMAS  HUGHES. 

1853.    April  21,  22.    May  5.    1854.    May  11,  25.  June  23.    Before  the  Lords 

Justices. 

A  joint-stock  company  was  formed  in  England  for  working  mines  in  Germany, 
subject  to  the  terms  of  a  deed  of  settlement,  which  provided  that  the  capital 
should  be  50,000/.,  and  gave  no  powers  to  the  directors  to  raise  money  ex- 
cept by  the  creation  of  new  shares.  That  capital  was  paid  up  and  proved 
insufficient  for  working  the  mines.  The  wages  of  the  miners  being  in 
arrear,  and  other  debts  being  due,  the  managing  directors  obtained 
advances  from  some  of  the  shareholders  for  the  purpose  of  payiug  those 
debts  and  preventing  the  mines  from  being  seized  under  the  law  of  the 
country.  The  directors  also  borrowed  other  sums  on  their  personal 
guarantee  from  the  bankers  of  the  company,  not  for  payment  of  debts,  but 
for  carrying  oil  the  business  of  the  company  in  its  ordinary  course,  and 
they  afterwards  repaid  the  bankers  these  advances.  The  company  was 
wound  up  under  the  Winding-up- Acts :   Held^  — 

1.  That  the  advances  made  by  the  shareholders  to  pay  debts  of  the  company 

might  be  set  off  by  them  with  interest  against  a  call.^ 

2.  That  although  the  advances  made  by  the  bankers  did  not  constitute  a  debt 

due  to  them  from  the  company,  the  directors  having  no  power  to  borrow, 
the  directors  were  entitled  to  be  allowed  the  amounts  repaid  by  them  to 
the  bankers,  the  directors  being  trustees,  and  in  that  character  entitled  to 
indemnity  from  their  cestuis  que  truatent  against  expenses  bond  fide  incurred.' 


^  See,  as  to  interest,  1  Lindley  Partn.  (Eng.  ed.  1860)  649,  650;  Ez  parte 
Bignold,  22  Beav.  176;  Hart  v.  Clarke,  6  De  G.,  M.  &  6.  254;  Winsor  v. 
Savage,  9  Met.  346 ;  Hodges  o.  Parker,  17  Yt.  242 ;  Lee  v,  Lashbrooke,  8 
Dana,  214.  As  to  set-off  of  debts  against  calls,  see  2  Lindley  Partn.  1140, 
1141. 

*  In  1  Lindley  Partn.  (Eng.  ed.  1860)  '629,  the  learned  author  states  it 
as  the  doctrine  apparently  established  by  the  cases  of  The  German  Mining 
Company  and  The  Norwich  Yarn  Company  (22   Beav.   143),  that,   where 

[16] 


EX  PARTE  CHIPPENDALE,  BE  GERMAN  MINING   CO.  *  19 

8.  That  the  distinctioii  between  advances  by  shareholders  to  pay  necessary  ex- 
penses and  a  loan  contracted  by  them  is  a  sound  one  J 

This  was  a  motion  on  behalf  of  three  contributories  to  the 
above  company  to  discharge  an  order  made  by  Master  Tinney, 
allowing  certain  sums  to  the  respondents  *  (who  were  also    *  20 

• 

directors  of  a  company,  acting  bond  fide  and  to  the  best  of  their  judgment  for  the 
company,  incur  expenses  in  so  doing,  they  are  entitled  to  be  reimbursed  those 
expenses  by  the  company,  although  the  directors  may  have  had  no  authority  to 
incur  such  expenses,  and  could  not  have  rendered  the  company  liable  to  third  per- 
sons for  them.  After  stating  the  above  cases  and  the  grounds  on  which  they  were 
degided,  the  author  remarks  (p.  631)  :  *'  The  principle  on  which  these  decisions 
are  based  requires  reconsideration ;  it  is  at  variance  with  the  established  doc- 
trine that  an  agent  wlio  exceeds  his  authority  is  not  entitled  to  indemnity  against 
the  consequences  of  his  unauthorized  acts ;  and  it  goes  far  to  place  shareholders 
at  the  mercy  of  their  directors,  however  carefully  the  powers  of  the  managing 
body  may  have  been  defined  and  restricted.^^  He  then  notices  the  cases  of 
Gillan  v.  Morrison,  1  De  G.  &  S.  421 ;  The  Worcester  Corn  Exchange,  3  De 
G.,  M.  &  G.  180;  and  Cropper's  Case,  1  De  G.,  M.  &  G.  147,  and  adds: 
"Those  three  decisions,  and  especially  the  last  two,  are  strictly  in  conformity 
with  the  sensible  rule  that  agents  are  not  entitled  to  any  indemnity  from  their 
principals  in  respect  of  unauthorized  expenditure ;  and  the  writer  ventures  to 
hope,  that  this  rule,  so  essential  to  the  protection  of^  shareholders  against  direo- 
tors,  will  not  be  frittered  away,  and  that  the  principle  of  The  German  Mining 
Company's  Case  will  not  receive  further  countenance/'  See  further  1  Lindley 
Partn.  192  et  seq.,  216,  217,  290-292,  638  et  aeq.,  646,  646 ;  In  re  Cefn  Cilcen 
Mining  Company,  L.  R.  7  £q.  88 ;  Troup's  Case,  29  Beav.  363 ;  Hoare's  Case, 
30  Beav.  226 ;  Lewin  Trusts  (6  Eng.  ed.),  426,  463,  466 ;  Zulueta's  Claim,  L.  B. 
9  £q.  270 ;  Giffard  L.  J.,  in  Martin  v,  Powning,  L.  B.  4  Ch.  Ap.  366. 

'  In  re  National  Permanent  Benefit  Building  Society,  Ez  parte  Williamson, 
L.  R.  6  Ch.  Ap.  313,  Lord  Justice  Giffard  said :  "  A  class  of  cases  has  been 
referred  to,  the  principal  of  which  are  In  re  German  Mining  Company,  and  In  re 
Cork  and  Youghal  Railway  Company,  L.  R.  4  Ch.  Ap.  748,  the  latter  of  which 
was  before  the  Lord  Chancellor  and  myself,  a  short  time  ago ;  I  have  no  hesita- 
tion in  saying  that  these  cases  have  gone  quite  far  enough,  and  that  I  am  not 
disposed  to  extend  them.  They  were  decided  upon  a  principle,  recognized  in 
old  cases,  beginning  with  Marlow  v,  I^tfield,  1  P.  Wms.  668,  where  there  was  a 
loan  to  an  infant,  and  the  money  was  spent  in  paying  for  necessaries,  and  in 
another  case  of  a  more  modem  date,  where  there  was  money  actually  lent  to  a 
lunatic,  and  it  went  in  paying  expenses  which  were  necessary  for  tiie  lunatic. 
In  sach  cases  it  has  been  held,  that  although  the  party  lending  the  money  could 
maintain  no  action,  yet,  inasmuch  as  his  money  had  gone  to  pay  debts  which 
would  be  recoverable  at  law,  he  could  come  into  a  Court  of  Equity  and  stand  in 
the  place  of  those  creditors  whose  debts  had  been  so  paid.  That  is  the  principle 
of  those  cases.  It  is  a  very  clear  and  definite  principle,  and  a  principle  which 
ought  not  to  be  departed  from." 

VOL.  IV.  2  [  17  ] 
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contributories)  in  their  accounts,  as  a  set-off  against  a  call  made 
under  the  Winding-up  Acts. 

The  German  Mining  Company  was  established  for  the  purpose 
of  working  mines  in  Pinissia  and  Bavaria,  under  a  deed  of  settle- 
ment bearing  date  the  2d  of  May,  1836.  It  had  offices  in  London, 
and  was  completely  registered  under  the  Registration  Acts.  The 
deed  provided  that  the  capital  of  the  company  should  consist  of 
60,000Z.,  divided  into  one  hundred  shares. 

The  following  were  the  material  clauses  of  the  deed  of  settle- 
ment :  — 

4.  That  the  affairs  and  business  of  the  company  shall  be  under 
the  sole  and  entire  control  of  the  directors,  of  whom  there  shall 
not  be  less  than  five  nor  more  than  nine ;  and  that  three  of  them 
shall,  at  all  meetings  of  directors  and  for  all  purposes,  be  compe- 
tent to  act ;  and  that  the  directors  shall  appoint  and  remove  all 
officers  and  servants  of  the  company,  and  award  to  them  such 
salaries,  wages,  or  other  compensation  as  they  shall  think  fit ;  and 
any  director  or  directors  shall  be  removable  by  a  majority  of  votes 
at  a  general  meeting  of  the  shareholders  specially  convened  for 
the  purpose  ;  and  all  boards  of  directors  shall  be  held  in  London 
and  not  elsewhere,  unless  under  the  authority  of  a  board  in 
London. 

11.  That  the  directors  shall  have  power  to  make  such  calls  upon 
the  shareholders  to  the  extent  of  500Z.  per  share,  as  they  shall 
think  necessary,  each  ^call  not  exceeding  50Z.  per  share,  and  one 
month's  notice  to  be  given  of  each  call  by  notice  in  writing  to  the 
shareholders  respectively,  such  notice  to  be  sent  by  the  gen- 
•  21  eral  or  *  twopenny  post,  and  addressed  to  the  shareholders 
respectively  according  to  their  place  of  residence  for  the  time 
being,  appearing  in  the  books  of  the  company  for  registering  the 
shares  ;  and  in  the  event  of  the  non-paypaent  of  any  one  of  such  calls 
within  thirty  days  after  the  expiration  of  such  notice,  the  directors 
shall  give  to  such  shareholder  or  shareholders  neglecting  to  pay 
such  call  a  notice  in  writing,  to  be  transmitted  as  aforesaid,  that 
imless  such  call  be  paid  to  the  bankers  of  the  company  within 
thirty  days  next  after  the  date  of  such  notice,  that  the  share  or 
shares  in  respect  of  which  such  default  shall  be  made  will  be  liable 
to  forfeiture ;  and  if  at  the  expiration  of  such  last-mentioned  thirty 
days  the  call  or  calls  shall  not  be  paid,  the  directors  shall  have  the 
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power,  though  it  shall  not  be  compulsory  upon  them  if  they  see 
reason  to  the  contrary,  to  declare  the  share  or  shares  in  respect  of 
which  such  default  shall  be  made  to  be  forfeited,  and  all  dividends, 
profits,  and  advantages  thereon  to  be  for  the  benefit  of  the  remain- 
ing shareholders,  but  without  prejudice  to  the  right  of  the  directors 
to  enforce  such  calls  if  they  shall  think  fit. 

12.  That  the  directors  shall  provide  and  keep  proper  minute 
books  and  books  of  account  for  the  manifesting  the  true  state  of 
ihe  affairs  and  business  of  the  company,  which  minute  books  and 
books  of  account  shall  be  open  to  the  inspection  of  any  shareholder 
at  the  office  of  the  company  during  all  the  usual  hours  of  business. 

13.  That  a  general  meeting  of  the  shareholders  shall  be  held 
some  time  in  the  month  of  March,  1837,  and  in  the  same  month 
in  every  succeeding  year,  of  which  fourteen  days'  notice  shall 
be  given  by  letters  addressed  to  the  respective  shareholders  ac- 
cording to  their  respective  residences  for  the  time  being, 
appearing  in  the  *  company's  books,  and  transmitted  by  the  *  22 
general  or  twopenny  post,  and  at  such  meeting  the  accounts 

of  the  company  up  to  the  31st  day  of  December  preceding,  and  a 
general  report  of  the  affairs  thereof,  shall  be  made  and  reduced 
into  writing  and  submitted  to  the  shareholders,  and  that  at  such 
annual  meeting  any  special  business  may  be  transacted  if  the  same 
meeting  be  also  convened  as  a  special  meeting  in  manner  herein- 
after provided. 

14.  That  the  directors  may  at  any  time  call  a  special  general 
meeting  on  giving  seven  days'  notice  by  circular  letter  addressed 
and  sent  to  the  shareholders  in  manner  aforesaid,  in  which  circular 
it  shall  be  stated  that  the  object  of  the  meeting  may  be  known  on 
inquiry  at  the  office  of  the  company,  or  the  object  of  such  meeting 
may,  if  the  directors  shall  think  fit,  be  stated  in  the  circular  by 
which  such  meeting  shall  be  convened. 

15;  That  any  number  of  shareholders  holding  collectively  not 
less  than  twenty  shares,  may  at  any  time  require  the  directors  to 
call  a  special  general  meeting  of  the  shareholders  by  giving  notice 
in  writing  to  the  directors  and  signifying  in  such  notice  the  object 
of  such  meeting ;  and  if  the  directors  shall  neglect  or  refuse  for 
seven  days  to  call  such  meeting,  the  requisitionists  shall  be  at 
liberty  to  call  the  same  by  giving  fourteen  days'  notice  by  circular 
addressed  and  sent  as  aforesaid,  signifying  therein  the  object  of 
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such  meeting,  or  that  it  may  be  known  on  a{^lication  at  the  oflBce 
of  the  company. 

16.  That  a  majority  of  votes  at  any  general  or  special  general 

meeting,  whether  convened  by  the  directors  or  by  the  shareholders, 

under  the  clause  for  that  purpose  hereinbefore  contained,  shall  be 

binding  and  conclusive  upon  all  the  shareholders  of  the  com- 

*  23    pany  in  respect  of  *  any  matter  or  thing  which  shall  be 

brought  before  such  meeting,  notwithstanding  the  absence 
from  such  meeting  or  the  non-acquiescence  at  such  meeting  or 
afterwards  of  any  of  such  shareholders  in  the  decision  of  such  meet- 
ing,.provided  that  shareholders  holding  or  representing  not  less 
than  thirty  shares  be  preseiit  in  person  or  by  proxy  at  such  meet- 
ing, and  except  in  case  a  ballot  shall  be  demanded  and  granted  as 
hereinafter  mentioned. 

20.  That  the  directors  shall  be  and  are  hereby  authorized  to 
carry  into  effect  the  treaties  of  the  said  parties  of  the  first  part 
which  are  now  pending  or  in  contemplation  for  the  acquisition  of 
the  several  mines  hereinbefore  mentioned,  and  also  to  negotiate 
for  and  acquire  such  gther  mines  as  they  shall  think  desirable  for 
the  interests  of  the  company,  and  also  to  abandon  or  surrender, 
and  discontinue  the  working  of  any  of  the  mines  already  or  here- 
after to  be  acquired  if  it  shall  be  deemed  advisable  so  to  do. 

25.  That  a  dividend  shall  be  declared  from  time  to  time  as  often 
as  the  profits  of  the  company  will  permit ;  but,  before  any  such 
dividend  shall  be  made,  the  directors  shall  set  apart  ten  pounds 
per  cent  of  such  profits  or  of  the  produce  to  arise  from  the  sale  of 
any  of  the  said  mines  as  an  accumulating  fund,  until  such  fund 
with  the  accumulations  thereof  shall  amount  to  the  sum  of  10,000{., 
which  fund  shall  be  invested  in  the  names  of  any  three  of  the 
directors  in  Government  Securities;  but  it  shall  be  lawful  for 
the  directors  to  appropriate  any  part  not  exceeding  one-half  of  the 
said  ftmd  if  the  whole  thereof  shall  be  accumulated,  or  one-half  of 
such  part  thereof  as  shall  for  the  time  being  be  raised  and  accumu- 
lated, for  any  purpose  which  may  be  deemed  necessary  or 

*  24    advantageous  to  the  interests  of  the  company,  *but  the. said 

directors  shall  from  time  to  time  again  replace  and  accumu- 
late such  part  of  the  said  ftind  as  shall  be  appropriated  as  afore- 
said, before  any  further  dividend  shall  be  declared. 
29.  That  all  notices,  notes,  or  circulars  addressed  and  sent  in 
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the  cases  herein  mentioned  by  the  general  or  twopenny  post,  shall 
for  every  purpose  be  sufficient  notice  to  every  shareholder  of  the 
company. 

30.  The  company  may  be  dissolved  by  two  special  general  meet- 
ings to  be  called  for  that  purpose,  the  second  of  such  meetings  to  be' 
held  at  a  period  of  time  not  less  than  twenty-one  days  from  the 
holding  of  the  first  meeting,  and  both  such  meetings  to  be  convened 
by  circular  letters  addressed  and  sent  to  the  shareholders  in  man- 
ner aforesaid  at  least  fourteen  days  prior  to  holding  the  same 
respectively,  and  in  such  circulars  the  object  of  such  meetings 
shall  be  stated.  Provided  always  that,  for  the  purpose  of  voting 
and  declaring  a  dissolution  of  the  said  company,  at  least  three- 
fourths  of  the  whole  nuinber  of  shares  in  the  said  company  shall 
be  represented  at  such  two  several  special  general  meetings,  and 
shareholders  representing  such  three-fourths  of  the  whole  number 
of  one  hundred  shares  shall  be  present,  either  in  person  or  by 
proxy,  and  shall  actually  vote  in  favour*  of  such  dissolution,  and 
provided  that  no  ballot  be  demanded  and  granted  as  hereinafter 
mentioned. 

33.  That  in  case  it  shall  appear  to  be  desirable  to  sell  and  dis- 
pose of  any  of  the  mines  and  property  of  the  company,  or  to  sub- 
divide the  shares  therein,  or  to  create  new  shares,  or  to  subdivide 
the  present  shares,  or  to  make  any  alteration  in  the  constitu- 
tion of  the  company,  *  or  to  propose  any  new  rules,  powers,  *  25 
or  conditions  for  carrjring  on  the  same,  or  to  rescind,  alter, 
or  make  any  additions  to  the  clauses,  powers,  and  provisions  here- 
in contained,  or  any  other  matter  or  thing  which  may  not  be  or 
appear  to  be  within  the  scope,  intent,  and  meaning  of  these  pres- 
ents, it  shall  be  lawful  for  the  drrectors  to  call  a  special  general 
meeting  or  meetings  of  the  shareholders  in  manner  aforesaid,  for 
the  purpose  of  taking  such  matter  or  subject  into  consideration 
and  adopting  or  rejecting  the  same,  and  that  such  matter  shall  be 
disposed  of,  adopted,  or  rejected  at  such  special  meeting,  or  by  the 
result  of  a  ballot  taken  in  pursuance  thereof,  as  if  the  same  had 
been  #  matter  or  subject  hereby  expressly  made  cognizable  and 
determinable  by  a  special  meeting  or  ballot. 

The  one  hundred  shares  in  the  company  into  which  the  mines 
and  the  produce  and  profits  thereof  were  agreed  to  be  divided  were 
duly  subscribed  for ;  but  eleven  of  such  shares  were  subsequentiy 
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forfeited  under  the  provisions  of  the  deed  of  settlement,  and  the 
remainder  were  paid  in  full. 

Further  moneys  being  required  for  carrying  on  the  operations 
of  the  company,  the  directors,  in  the  month  of  March,  1841,  pro- 
posed to  issue  new  shares  for  such  purpose.  At  a  special  general 
meeting  of  the  shareholders,  held  on  the  29th  of  April,  1841, 
resolutions  were  agreed  to,  in  pursuance  of  which  eighty-nine  new 
shares  of  50Z.  each  w^re  created.  Eighty  of  these  new  shares 
were  taken  by  holders  of  original  shares,  and  the  whole  amount 
of  such  shares  was  paid  up ;  but  the  remaining  nine  shares  were 
never  issued. 

The  moneys  thus  raised  proved  insuflficient,  and,  in  pureu- 
*  26  ance  of  resolutions  passed  at  a  special  general  *  meeting  of 
the  shareholders,  held  on  the  12th  of  April,  1842,  othjBr 
shares,'  called  "  new  shares,*  second  issue,"  were  created.  Other 
new  shares,  called  "  new  shares,  third  issue,"  were  created  at  the 
same  meeting  in  like  manner;  and  the  calls  on  all  of  these  shares- 
which  were  taken  had  been  long  since  paid  up.  Subsequently  a 
fourth  and  fifth  issue  took  place,  and  the  calls  on  all  the  shares 
taken  up  had  been  paid  ;  but  very  few  of  the  last  issue  were  taken 
up.  The  directors  also  from  time  to  time  borrowed  moneys  from 
the  London  and  Westminster  Banking  Company,  who  were  the 
bankers  of  the  mining  concern,  to  enable  them  to  carry  on  the 
mines  in  the  ordinary  course,  and  they  personally  guaranteed 
the  repayment  of  these  advances. 

The  moneys  thus  provided  still  proved  insuflficient  to  carry  on 
the  mines,  and  the  mining  company  became  embarrassed.  Reports 
were  regularly  issued  to  the  shareholders,  stating  the  above  trans- 
actions, and  showing  the  state  df  the  company's  affairs. 

At  a  special  meeting  of  the  shareholders  held  on  the  27th  of 
July,  1846,  it  was  resolved  unanimously  that  the  directors  and 
trustees  of  the  company  should  be  authorized  and  directed  to  sell 
and  dispose  of  the  whole*  or  any  part  of  the  mines  and  property  of 
the  company,  as  they  might  deem  proper. 

In  consequence  ef  the  insufficiency  of  the  fiinds,  the  wages  of 
the  miners  fell  into  arrear,  and  debts  were  contracted.  Proceed- 
ings were  threatened,  and  in  several  instances  commenced  by  the 
miners  and  creditors,  in  the  Mining  Courts  of  Germany,  against 
the  mines,  under  which  proceedings  the  mines  were  liable  to  be 
seized.  Pressing  letters  were  written  by  the  agents  to  the  direc- 
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tors,  who,  with  other  shareholders,  made  advances,  out  of  which 
the  above  demands  were  paid. 

•  On  the  16th  of  March,  1849,  an  order  was  made  by  the    *  27 
Vice-Chancellor  Knight  Bruce,  directing  the  aflFairs  of  the 
company  to  be  wound  up  under  the  Winding-up  Acts. 

On  the  3d  July,  1849,  the  oflGicial  managers,  by  their  examina- 
tion before  the  Master,  stated  that  they  had  carefully  examined 
the  accounts  of  the  company,  and  that  the  persons  named  in  the 
schedule  to  the  examination  were  creditors  for  the  amounts  set 
opposite  to  their  names. 

In  this  schedule  a  debt  of  12,217Z.  55.  was  stated  to  be  due  from 
the  company  to  the  London  and  Westminster  Bank;  and  the 
various  sums  which  had  been  advanced  by  the  directors  and 
shareholders  to  pay  the  debts  of  the  mining  company,  as  above 
mentioned,  were  also  stated  to  be  due  to  them  from  the  company. 

The  appellants  were  dissatisfied  with  this  examination,  and 
obtained  leave  from  the  Master  to  appear  separately  from  the 
official  manager.  The  Master  allowed  the  sums  stated  in  the 
schedule  as  debts;  and  against'  the  allowance  of  the  debt  of 
12,217Z.  6«.  claimed  by  the  London  and  Westminster  Banking 
Company  the  present  appellants  appealed  to  the  Vice-Chancellor 
Enight  Bruce,  who,  in  March,  1850,  directed  that  an  action  should 
be  brought  by  the  London  and  Westminster  Bank  against  the 
official  managers,  to  determine  the  legal  liability  of  the  company 
as  regarded  the  claim  of  the  London  and  Westminster  Banking 
Company*. 

An  action  was  accordingly  brought,  and  ultimately  decided 
against  the  plaintifis.     See  Burmester  v.  Norris,  (a) 

*  A  call  was  then  made,  and  ihe  respondents  claimed  to  *  28 
set  off  against  it  the  sums  which  they  had  personally  advanced 

as  above  mentioned,  to  pay  the  debts  of  the  company.  The  Master 
allowed  these  advances  to  be  set  off  accordingly,  and  against  that 
allowance  the  present  appeal  was  brought  by  order  directly  to  the 
Lords  Justices. 

ft  

Mr.  Malins  and  Mr.  Drewry^  in  support  of  the  appeal.  —  The 

case  is  really  the  same  as  was  decided  in  the  Court  of  Exchequer 

in  Burmester  v.  Norris^  (a)  for  there  cannot  be  a  substantial  dis- 

(a)  6  Exch.  796. 
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tinction  between  an  advance  by  some  of  the  shareholders  to  the 
directors- to  pay  for  goods  supplied,  and  an  advance  bj  strangers 
for  the  same  purpose,  both  proceedings  being  equally  unauthorized. 
Such  a  distinction  would  be  merely  artificial.  The  case  is  like 
that  of  a  club,  in  which  it  has  been  decided  that  the  members  are 
not  liable  beyond  the  amount  of  their  subscriptions.  They  supply 
the  committee  with  the  requisite  funds,  and  the  committee  have 
no  authority  to  do  more  than  spend  the  money  thus  supplied  to 
them.  The  same  principle  is  applicable  to  a  mining  company. 
The  duty  of  the  directors  was  to  discontinue  the  mining  operations 
when  the  capital  was  exhausted.  They  could  no  more  borrow  of 
the  shareholders  than  of  strangers.  In  Hatvtayne  v.  Bourne^  (a) 
it  was  expressly  decided  that  the  shareholders  were  npt  liable  for 
moneys  borrowed  by  their  agent  to  pay  arrears  of  wages  to  the 
miners.  It  would  be  very  mischievous  if  directors  had  power, 
without  the  assent  of  the  shareholders,  to  borrow  money  beyond 
the  amount  of  the  capital  of  the  concern,  and  make  them  liable  to 

repay  what  was  so  borrowed.  In  Ricketts  v.  Bennett^  (J) 
•  29    *  Wilde,  C.  J.,  referring  to  Bickemon  v.   Valpy^  (<?)  says 

that  the  result  of  that  authority  is,  that,  in  a  partnership  for 
working  mines,  only  such  authority  will  be  implied  by  law  in  a  co- 
adventurer  to  pledge  the  credit  of  the  rest  ad  is  usual  and  necessary 
for  the  purpose  of  carrying  on  the  concern.  And  Mr.  Justice  Maule 
in  that  case  observed,  with  reference  to  Crawshay  v.  Maule :  (d) 
"  The  ground  of  the  decision  in  that  case  fails  here.  Lord  Eldon 
thought  that  to  be  a  partnership  into  which  a  stranger  could  not 
be  obtruded  against  the  wish  of  the  general  body.  Here,  however, 
there  is  no  such  restriction  ;  any  one  of  the  co-adventurers  might, 
at  any  time,  dispose  of  his  shares  in  the  concern  without  consult- 
ing the  rest."  Tredwen  v.  Bourne  (e)  may  be  relied  upon  on 
behalf  of  the  respondents ;  but  there  the  defendants  were  held 
liable  on  the  ground  that  they  had  by  their  acts  authorized  the 
proceedings  of  the  directors.  If  the  defendants  had  been  merely 
shareholders  who  had  taken  no  part  in  the  management,  the  deci- 
sion would  have  been  different.  Hawken  v.  Bourne  (^)  also  pro- 
ceeded on  the  evidence,  showing  a  complete  partnership. 

(a)  7  M.  &  W.  696.  (d)  1  Swanst.  496. 

(6)  4  C.  B.  686.  (0   6  M.  &  W.  461. 

(c)   10  B.  &  C.  128.  (jg)  8  M.  &  W.  703. 
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At  all  events,  there  is  no  ground  for  allowing  interest  •  on  the 
advances. 

They  also  referred  to  Fisher  v.  Tayler^  (a)  Lloyd  v.  Freshfield,  (6) 
Smith  V.  Colemauj  (c)  Prendergast  v.  Ihirton,  (d)  Ridley  v.  Plymr 
outh  Banking  Company,  (je) 

The  Solicitor-Genef'cU  and  Mr.  Greene,  for  the  respondents. 
—  *  It  cannot  be  said  that  the  directors  have  exceeded  their  *  30 
powers.  Hawtayne  v.  Bourne  (^)  differs  essentially  from 
the  present  case,  v^ich  is  within  the  authority  of  Tredwen  v. 
Bourne,  (A)  where  it  was  laid  down  that  the  members  of  a  mining 
company  have  authority  to  bind  one  another  by  dealings  on  credit, 
if  that  appears  to  be  necessary.  The  moneys  advanced  by  the 
respondents  were  absolutely  necess.ary  for  the  purpose  of  advan- 
tageously winding  up  the  concern,  and  preventing  the  whole 
property  of  the  company  from  being  sacrificedi.  The  bona  fides 
of  the  proceeding  is  not  questioned.  The  shareholders  never 
expressed  any  disapprobation  of  it,  although  they  were  made  fully 
acquainted  with  the  state  of  the  company's  affairs.  This  is  suffi- 
cient to  prevent  them  now  complaining  of  it.  Steigenberger  v. 
Carr,  (i)  The  case  is  materially  different  from  Burmester  v. 
Norrisj  for  the  question  there  was,  whether  the  directors  had 
rendered  the  company  liable  to  strangers  in  respect  to  a  loan, 
and  not  whether  sums  expended  by  some  of  the  partners  bond  fide 
to  save  the  partnership  property  from  ruin,  ought  to  be  allowed 
them  in  their  accounts. 

In  the  Bank  of  Australasia  v.  Breillat,  (k)  the  Privy  Council 
held  that  directors  of  a  banking  company  had  power  to  borrow 
upon  grounds  applicable  to  the  advances  now  in  question.  Mr. 
Pemberton  Leigh,  in  pronouncing  the  judgment  of  the  Court, 
there  said:  "The  nature  of  a  banker's  business,  especially  if 
the  bank  be  one  both  of  issue  and  deposit,  necessarily  exposes 
him  to  sudden  and  immediate  demands,  which  may  be  to  the 
extent  of  a  large  proportion  of  his  debts,  while  his  profits  are  to 

(a)  2  Hare,  218.  {g)  7  M.  &  W.  695. 

(6)  2  Car.  &  P.  325.  (h)  6  M.  &  W.  461. 

(c)  7  Juri«t,  1053.  (i)   3  Man.  &  Gr.  191. 

(d)  1  Y.  &  C.  C.  C.  98.  (A)  6  Moore,  P.  C.  162. 

(e)  2£xc)i.  711. 
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be  made  in  employing  his  own  moneys  and  those  intrusted 
*  31    to  *  him  in  discounting  bills,  in  loans,  and  other  modes  of 

investment.  It  is  impossible  that  he  should  always  have  his 
assets  in  such  a  state  as  to  be  applicable  immedi^jtely  to  the  pay- 
ment of  all  demands  which  may  be  made  upon  him ;  and  if  a  part- 
ner has  no  power,  under  such  circumstances,  to  borrow  money 
for  the  partnership,  either  the  assent  of  each  individual  member 
must  be  obtained,  which  may  often  be  impracticable,  or  the  con* 
cern  must  be  ruined."  And  the  Privy  Council  there  decided: 
Ist.  That  the  directors  of  the  Bank  of  Australia  had  the  powers 
of  managing  partners  in  an  ordinary  banking  partnership,  and 
that  amongst  these  was  the  power  of  borrowing  money  for  the 
purpose  of  discharging  the  existing  liabilities  of  the  bank  till  the 
assets  should  be  realized,  and  of  discontinuing  the  bank  if  tliey 
thought  such  conduct  essential.to  the  interests  of  the  shareholders ; 
2d.  That  the  circumstances  of  the  engagements  of  the  directors 
to  repay  the  loan  being  accompanied  by  other  stipulations,  some 
of  which  were  ultra  vires j  did  not  discharge  the  bank  from  liability 
to  repay  the  loan,  as  the  only  effect  of  those  stipulations  was  that 
they  could  not  be  enforced. 

They  also   referred  to    Carlen  v.   Drwry^  (a)    Brown   v.    D« 
Ta%tet.  (6) 

Mr,  Malvix%  replied. 

Mr*  Drewry  referred  to  Re   Worcester   Com  Exchange    Com- 
pany, (c) 

Judgment  reserved. 

*  32  *  The  Lord  Justice  Knight  Bruce.  —  The  main  question 
in  this  case  is  as  to  the  right  of  the  respondents,  being  some 
of  the  directors  and  other  shareholders  of  a  joint-stock  company 
(the  subject  of  an  order  under  the  Acts  called  the  Winding-up 
Acts),  to  be  allowed  against  the  company  certain  sums  advanced 
by  the  respondents  on  the  account  and  for  the  purposes  of  the 
company.    An  able  and  experienced  Master,  Mr.  Tinnet,  having 

(a)  1  Yes.  &  B.  154.        (6)  Jac.  284.        (c)  3  De  G.,  M.  &  G.  180. 
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after  much  consideration  decided  it  in  the  respondents*  favour,  the 
decision  is  disputed  by  the  present  appeal. 

The  company  was  not  incorporated,  and  was  an  English  partner- 
ship established  in  London  for  the  purpose  of  working  mines  in 
Germany.  The  partners,  that  is  to  say  the  shareholders,  were 
numerous.  The  mode  of  administering  the  affairs  of  the  com- 
pany was  regulated,  or  professed  to  be  regulated,  by  a  deed,  a  copy 
of  which  I  have  read.  The  managing  partners  under  the  deed 
were  certain  gentlemen  called  directors. 

The  mines  (German  mines,  as  I  have  said)  were  worked  under 
the  immediate  care  and  superintendence  of  a  local  agent,  ap- 
pointed and  sent  thither  for  the  purpose  by  the  directors,  with 
whom  he  corresponded.  The  undertaking  was  unprosperous ;  diffi- 
culties and  embarrassments  arose.  The  agent  was  not  furnished, 
or  was  scantily  and  irregularly  furnished,  with  the  means  of  pay- 
ing his  way.  Such  resources  of  the  company  as  were  at  the 
command  of  the  directors  were  exhausted,  and,  in  order  to  pre- 
vent the  property  from  being  seized  by  the  creditors  of  the  mine, 
and  the  whole  undertaking  from  being  absolutely  and  finally 
destroyed  and  ruined,  it  became  necessary  that  funds  should  be 
supplied  to  the  agent  from  some  other  source.  This  was  done  by 
means  of  the  advances  in  question,  which  the  appellants  say 
*  ought,  as  between  the  company  and  the  respondents,  not  to  *  83 
be  allowed  to  them,  but  must  be  lost  to  the  respondents, 
except,  perhaps,  so  far  as  the  actual  property  (if  any)  of  the  com- 
pany may  be  available  to  pay  them. 

Now,  on  what  ground  is  this  ?  Not  suppression  or  concealment, 
not  misrepresentation,  not  fraud  or  unfair  dealing,  not  bad  faith  of 
any  kind,  on  the  part  of  the  directors  or  any  of  them,  or  on  the  part 
of  any  of  those  who  made  the  advances,  or  on  the  part  of  the  com- 
pany's agent';  for  if  any  such  imputation  is  directly  or  indirectly 
made  (which  I  do  not  say),  there  is  certainly  no  foundation  for 
it  in  the  evidence.  But  the  appellants  say  that,  as  the  whole  of 
the  capital  which  the  shareholders  had  agreed  to  contribute  had 
been  exhausted  before  any  part  of  the  advances  in  dispute  was 
made,  and  as  the  mines  were  in  an  unsatisfactory  and  unpromising 
state,  it  was  not  only  beyond  the  directors'  powers  (as  between 
them  and  the  other  shareholders),  but,  independently  of  that  con- 
sideration, was  indiscreet  and  highly  imprudent  on  the  directors* 
part,  to  continue  working  the  mines  as  they  did,  and  to  cause  or 
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sanction  the  expenditure  to  which,  or  for  the  purposes  of  which, 
the  advances  were  applied. 

It  appears  to  me,  however,  that  from  the  evidence  before  us  we 
may  and  ought  to  infer  these  nine  propositions  of  fact  to  be  true : 

1.  That  the  conduct  of  the  directors  —  the  managing  partners, 
namely,  of  the  partnership —  was  uniformly  direct,  open,  and  fair, 
and  the  result  of  good  intention. 

2.  That  not  on  their  part  only,  but  oh  the  part  of  all  the  share- 
holders, by  whom  respectively  the  advances  in  question  were 

*  84   made,  they  were  made  bond  fide  and  *  honestly  with  a  view  to 
the  support  and  preservation  of  the  undertaking,  and  under 
the  impression  that  it  was  for  the  benefit  of  all  the  partners  in  it, 
as  such,  that  the  advances  should  so  be  made. 

8.  That  the  advances  were  required,  made,  intended,  and  applied, 
not  for  the  purpose  of  changing  the  nature  of  the  partnership 
undertaking,  or  enlarging  or  extending  it,  but  for  carrying  it  on, 
without  change,  enlargement,  or  extension,  or  for  saving  it  from 
destruction. 

4.  That  the  manner  in  which  the  amount  of  the  advances  was, 
in  fact,  applied  by  the  directors  and  tlie  local  agent,  would  have 
been  in  due  course,  and  proper  and  binding  on  all  the  partners,  if 
that  amount  had  not  been  procured  as  it  was,  but  had  been  part 
of  the  regular  and  proper  capital  of  the  partnership  under  the 
administration  of  the  directors. 

5.  That  unless  this  amount  had  been  obtained  in  some  manner, 
and  applied  as  it  was  applied,  there  must  have  been  loss  and 
destruction  of  the  whole  or  an  important  part  of  the  partnership 
property  in  Germany,  so  as  to  cause  the  immediate  stoppage  and 
actual  ruin  of  the  concern. 

6.  That  it  is  not  proved,  not  suggested,  and  not  likely,  that  the 
shareholders  were  not  justly  and  lawfully  liable,  to  be  sued  person- 
ally here,  or,  if  in  Germany,  then  in  Germany,  for  payment  for 
the  work,  labour,  and  materials,  for  which  these  advances  paid, 
and  which  are  shown  to  have  been  work,  labour,  and  materials,  to 
the  payment  for  which  the  partnership  property  in  Germany  was 
specifically  liable,  and  summarily  applicable  by  the  local  law. 

7.  That  the  conduct  of  the  directors,  in  all  points  material  to  be 
considered  on  this  occasion,  was  such  as  might  well  have  been  the 
conduct  of  reasonable  men,  acting  with  due  consideration  and 
attention  in  their  own  affairs. 
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*  8.  That  thej  made  the  state  of  the  concern,  and  particu-    *  35 
larly  its  exigencies   and  the  pecuniary  pressure  existing, 
known  to  all  the  shareholders,  or  to  as  many  of  them  as  was 
reasonably  possible,  and  did  this  with  reasonable  diligence. 

And  9.  That  none  of  the  shareholders  took  any  proceeding  or 
course  for  dissolving  the  company,  or  preventing  further  expendi- 
ture on  the  mines  by  the  directors. 

Supposing  these  things  to  be  so,  I  am  unable  to  persuade  myself 
that  (either  from  the  restricted  amount  of  the  partnership  capital, 
provided  by  the  partnership  deed  or  otherwise)  the  shareholders 
who  made  these  advances  are  not  entitled  to  stand  as  creditors  for 
them  in  account  against  the  company,  of  which  they  are  a  portion. 
I  think  that  the  directors,  in  the  circumstances  of  the  case,  had  a 
right  to  do  what  they  did.  I  do  not  say  that  they  had  a  right  or 
power  to  borrow  money  from  a  stranger,  so  as  to  make  that 
stranger  a  creditor  of  the  company.  I  do  not  therefore  say  that 
the  action  in  Hieketts  v.  Bennett,  (a)  or  that  in  Burmester  v.  Nor- 
m,  (6)  ought  to  have  succeeded.  Here  the  advances  have  been 
made  by  partners  alone,  and  that  with  the  assent  and  sanction 
and  at  the  request  of  the  managing  partners,  who  applied  the 
money  as  I  have  stated. 

I  think  that  the  Master  was  right  as  to  the  entire  amount  of  the 
advances  in  question,  of  which,  in  what  has  been  said  by  me,  I 
have  assumed  every  part  to  have  been  remitted  to  Germany  and 
applied  there.  In  fact,  however,  the  matter  stands,  as  to  a  portion 
of  the  dispute,  in  a  manner  more  clearly  unfavourable  to  the 
appellants ;  for  some  of  the  money  was,  in  truth,  remaining 
*  here  at  the  time  of  the  order  for  winding  up  the  company,  *  36 
and  has  been  actually  possessed  by  the  official  manager,  as  I 
understand. 

But  there  remains  the  question  of  interest.  As  to  this  I  have 
doubted.  Without,  however,  relying  merely  on  Lord  Hardwickb's 
authority,  as  for  instance  on  Omychund  v.  Barker  (c)  and  Bar- 
well  V.  Parker^  ((2)  I  think  that  mercantile  usage  and  the  general 
course  of  trade  dealings  do,  where  a  partner  in  a  trade  has  duly 
and  properly  advanced  money  of  his  own  for  the  purposes  of  the 
partnership  business,  so  as  to  become  justly  a  creditor  in  account 
with  the  partnership  for  the  amount,  raise  an  implied  contract  for 

(a)  4  C.  &  B.  686.  (c)   1  Atk.  21 ;  2  Eq.  Ab.  897. 

(6)  6  Exch.  796.  (d)  2  Yes.  Sen.  364. 
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interest,  so  as  to  entitle  the  partner  advancing  to  have  his  account 
with  the  firm  credited  with  interest  accordingly,  although  his  part- 
ners may  not  have  authorized,  and  may  not  have  known  of  the 
transaction,  at  least  in  the  absence  of  any  express  contract  to 
the  contrary. 

The  learned  Master's  conclusion,  therefore,  which  perhaps  might 
have  well  been  more  favourable  to  the  respondents,  seems  to  me 
not  less  favourable  to  the  appellants  than  justice  and  equity 
required ;  and  the  appeal  ought,  I  conceive,  to  be  dismissed  with 
costs.  I  may  add  .as  to  the  case  of  the  Worcester  Com  Exchange 
Company,  (^d)  mentioned  by  Mr.  Drewry  after  the  close  of  the 
argument,  a  case  which  related  to  an  associatix)n  formed  only  for 
the  purpose  of  a  particular  and  limited  speculation  in  building, 
that  it  is  in  my  opinion  materially  distinguishable  from  the  pres- 
ent.   I  consider  that  both  may  well  stand  together. 

*  87  *  The  Lord  Justice  Turner.  —  The  question  raised  by  this 
motion  is  in  substance  this,  —  whether  moneys  advanced  by 
several  of  the  shareholders  in  this  company  for  the  purpose  of 
being  applied,  and  which  were  in  fact  applied,  in  payment  of  debts 
and  expenses  contracted  and  incurred  in  the  ordinary  course  of 
carrying  on  the  mines,  and  necessarily  so  contracted  and  incurred, 
if  the  carrying  on  the  mines  was  justifiable,  ought  to  be  allowed  to 
the  shareholders  who  made  the  advances^  in  account  with  the 
other  members  of  the  company. 

The  motion  is,  in  form,  to  discharge  an  order  made  by  the 
Master  under  which  tlie  advances  in  question  have  been  allowed  to 
these  shareholders,  with  interest,  against  a  call  made  upon  the 
general  body  of  shareholders  in  the  company ;  but,  as  I  understand 
the  case,  there  is  no  other  question  than  that  which  I  have  already 
stated. 

It  having  been  admitted  at  the  bar  that,  assuming  the  carrying 
on  the  mines  to  have  been  justifiable,  the  debts  and  expenses  which 
were  paid  by  means  of  the  advances  of  these  shareholders  were 
necessarily  contracted  and  incurred,  it  is  unnecessary  to  enter  at 
any  length  into  the  facts  of  the  case.  The  short  statement  of 
them,  so  far  as  is  necessary  to  explain  my  opinion  upon  the  ques- 
tion before  us,  is,  that  the  company  was  formed  in  the  year  1836 

(a)  3  De  G.,  M.  &  G.  180. 
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for  working  some  mines  acquired  and  to  be  acquired  in  Prussia 
and  Bavaria.  That  by  the  company's  deed  of  constitution  which 
was  dated  the  2d  of  May,  1836 —  [liis  Lordship  read  the  material 
pa^s  of  the  deed].  That  in  pursuance  of  the  provisions  of  tlie 
deed  several  mines  were  set  in  work,  and  agents  were  sent  out 
to  Germany  and  employed  in  the  conduct  and  management 
*  of  the  mines.  That  the  original  capital  of  60,000/.  was  *  38 
found  insufficient  to  carry  on  the  concern.  That  new  shares 
were  accordingly  created,  but  that  the  capital  raised  by  the  crea- 
tion of  them  was  still  insufficient.  That  in  consequence  of  the 
insufficiency  of  the  funds,  the  wages  of  the  miners  fell  into  arrear 
and  debts  were  contracted.  That  proceedings  were  threatened, 
and  in  several  instances  commenced,  by  the  miners  and  creditors, 
in  the  Mining  Courts  of  Germany,  against  the  mines.  That  under 
such  proceedings  the  mines  became  liable  to  seizure  and  sale  upon 
default  of  payment  within  a  very  limited  period.  That  pressing 
letters  were  written  by  the  agents  to  the  directors  for  supplies  of 
money  to  meet  the  demands.  That  the  directors  then  applied  to 
the  shareholders  to  make  contributions  for  the  purpose,  and  that 
it  was  in  consequence  of  these  applications  the  advances  in  ques- 
tion were  made.  These  were  in  substance  the  facts  on  which  the 
question  in  this  case  must  in  my  opinion  be  decided. 

It  was  contended  on  the  part  of  the  appellants  that  the  advances 
ought  not  to  be  allowed,  upon  the  broad  and  general  ground  that 
the  directors  had  not  by  the  deed  any  power  to  borrow  money  for 
the  purposes  of  the  company.  The  appellants  insisted  that  the 
concern  was  to  be  carried  on  with  the  capital  of  50,000/.  men- 
tioned in  the  deed,  and  such  further  capital  as  might  be  raised 
under  the  powers  for  that  purpose  given  by  the  deed ;  and  that 
the  shareholders  of  the  company  could  in  no  case  be  made  liable 
beyond  the  amount  of  such  capital.  They  relied  in  aid  of  their 
argument  upon  the  fact  that  these  advances  were  made  at  interest, 
and  to  be  repaid  out  of  the  first  assets  of  the  company,  and  they 
insisted  that  the  mines  ought  long  since  to  have  been  discon- 
tinued. 

*  It  may  be  convenient  in  the  first  place  to  dispose  of  the    *  89 
points  thus  brought  forward  by  the  appellants  in  aid  of  their 
general  argument,  and  this  part  of  the  case  does  not  appear  to  me 
to  be  open  to  much  difficulty.     With  respect  to  the  terms  on  which 
the  moneys  were  advanced,  it  is  to  be  observed  that  they  were 
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advanced  to  the  company,  and  not  to  any  of  the  directors  individ- 
ually. If  the  directors  had  power  to  bind  the  company  by  their 
contracts  for  the  advances,  no  question  arises ;  but  if  the  directors 
had  not  that  power,  still  the  moneys  were  applied  for  the  benefit 
of  the  company,  and  any  right  which  there  may  be  arising  from 
such  application  cannot,  as  I  conceive,  be  affected  by  the  circum- 
stance of  the  directors  having  entered  into  a  contract,  which  it 
was  beyond  their  power  to  make ;  and  with  respect  to  the  mines 
having  been  continued,  the  deed  vests  in  the  directors  the  whole 
management  of  the  affairs  and  concerns  of  the  company,  and,  upon 
the  evidence  in  this  case,  I  think  it  must  be  taken  that  the  mines 
have  been  continued,  not  for  the  purpose  of  continuing  and  carry- 
ing on  the  business  of  the  company,  but  with  a  view  to  a  more 
advantageous  sale  of  the  mines  being  ultimately  effected ;  and,  if 
the  directors  in  the  bond  fide  exercise  of  their  discretion,  and  their 
bona  fides  is  not  questioned,  thought  proper  to  continue  the  mines 
for  this  purpose,  I  see  no  ground  on  which  the  appellants  can 
found  any  objection  upon  the  ground  of  the  mines  having  been  so 
continued.  The  case,  therefore,  must,  in  my  opinion,  depend  upon 
the  broad  and  general  positions  on  which  the  appellants  relied. 
The  appellants'  argument  upon  this  point  rested  mainly  upon 

several  cases  which  have  been  determined  at  law,  Burmester 
*40    V.  Norru^  (a)  RicketU  v.  Bennett^  (6),  afi^  *the  cases  there 

cited.  Those  cases  seem  to  me  fully  to  establish  this  posi- 
tion', that  the  acting  manager  of  a  mine,  whether  he  be  a  share- 
holder in  the  mine  or  not,  has  no  power  to  render  his  co-share- 
holders liable  for  money  borrowed,  although  it  may  be  borrowed 
for  the  necessary  purpose  of  carrying  on  or  even  of  preserving  the 
mine ;  and  the  appellants,  adopting  this  position,  contended  that 
the  distinction  between  moneys  borrowed  and  debts  contracted  was 
too  narrow  and  refined  to  be  acted  upon  by  the  Courts.  But  this 
distinction  seems  to  me  to  be  established  and  to  rest  upon  sound 
principles. 

The  distinction  is  well  marked  in  the  cases  upon  the  Trewolvas 
mine.  In  one  of  those  cases,  Hawtayne  v.  Bourne  (c),  it  was  held 
that  the  shareholders  were  not  liable  for  moneys  borrowed  by  the 
agent  in  order  to  pay  the  arrears  of  the  wages  due  to  the  labourers 
in  the  mine ;  but  in  another  of  those  cases,  Hawken  v.  Bourne^  (c2} 

(a)  6  Exch.  796.  (c)   7  M.  &  W.  696. 

(6)  4  C.  B.  686.  (d)  SM.&W.  708. 
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it  was  held  that  a  shareholder  was  liable  for  goods  supplied  for  the 
necessary  working  of  the  mine  on  the  order  of  the  resident  agent. 
What  is  the  distinguishing  principle  between  these  cases  ?  I  take 
it  to  be  this.  •  It  is  not  according  to  -the  usual  course  of  business 
for  the  manager  of  a  mine  to  borrow  moneys  for  the  purpose  of 
carrying  on  the  mine,  and  therefore  where  money  is  lent  to  the 
manager  of  a.  mine,  the  party  lending  it  must  look  to  the  power  of 
borrowing  with  which  the  manager  is  invested,  and  can  recover 
over  against  the  parties  who  have  authorized  the  borrowing  of  the 
money ;  but,  on  the  other  hand,  wages  must  become  due  to  the 
miners,  and  goods  must  be  bought  upon  credit  by  the  manager  of 
a  mine,  and  the  shareholders  therefore  are  considered  to  have 
authorized  the  manager  to  incur  such  expenses  and  contract 
such  debts,  and  consequently  are  held  liable  *  for  such  ex-  *41 
penses  and  debts.  Surely  thi^  distinction  is  sound  in  princi- 
ple. To  hold  the  shareholders  liable  for  moneys  borrowed  by  the 
manager  without  their  authority  would  be  unjust,  for  then  they 
would  be  liable  whether  the  moneys  borrowed  were  expended  upon 
the  mine  or  not ;  but  there  is  not  the  same  injustice  in  holding 
them  liable  for  wages  incurred,  and  debts  contracted  for  the  pur- 
poses of  the  mine,  for  then  they  have  the  benefit  of  the  expendi- 
ture. 

Applying  these  decisions  and  these  principles  to  the  present 
cases,  I  think  that  the  shareholders  by  whom  these  advances  were 
made,  would,  in  common  with  the  other  shareholders,  have  been 
liable  to  the  miners  and  creditors,  who  were  paid  by  means  of  the 
advances,  and  therefore  that  (assuming  the  mines  to  have  been 
properly  carried  on,  upon  which  I  have  already  observed  and  shall 
presently  observe  more  fully,  and  assuming  the  expenditure  to 
have  been  properly  incurred,  which  upon  the  footing  of  the  mines 
being  carried  on  is  not  disputed),  the  decision  of  the  Master  ought 
to  be  upheld  upon  that  ground  alone. 

But  there  is  another  ground  on  which,  also,  I  think  the  Master's 
decision  ought  to  be  upheld.  These  companies  are  in  truth  no 
more  than  partnerships  composed  of  a  large  number  of  partners, 
fuid  the  same  principles  which  apply  to  partnerships  limited  in 
number  apply  to  these  companies  also,  except  so  far  as  the  nature 
of  the  undertaking  or  the  number  of  the  partners  may  render 
necessary  a  modification  of  those  principles.  Now,  in  ordinary 
partnerships,  the  partners  must  bear  the  losses  in  proportion  to 
VOL.  IV.  3  [  88  ] 
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their  interests.     Does,  then,  the  nature  of  this  undertaking  or 

the  number  of  the  partners  engaged  in  it  render  it  necessary  to 

introduce  any  modification  of  this  rule  ?    For  the  reasons 

*  42   already  given,  I  think  that  *  so  far  as  respects  .expenses  and 

debts  of  this  nature,  no  such  modification  is  required  by  the 
nature  of  the  undertaking.  All  the  partners  are  liable  for  such 
expenses  and  debts.  What  then  is  the  effect  of  the  pumber  of  the 
partners  ?  Is  it  not  simply  this,  —  that  the  company  must  act  by 
directors,  who  stand  in  the  position  of  trustees  ?  So  far  as  there 
is  any  breach  of  trust  on  their  part,  no  doubt  the  loss  must  fall 
upon  them ;  but,  so  far  as  they  cannot  be  saddled  with  the  loss, 
what  is  to  alter  the  general  rule  as  to  the  liability  of  the  partners 
inter  se?  I  see  nothing  which  can  have  that  effect.  That  tiie 
directors  in  this  case  could  not  be  charged  for  having  continued 
the  mines,  I  have  already  expressed  my  opinion  ;  and  if  they  could 
not  be  chai*ged  individually,  I  think  the  expenses  incurred  must 
fall  upon  the  shareholders  generally. 

It  was  said  that  this  was  a  concern  with  a  limited  capital,  and 
that  the  directors  could  not  be  justified  in  expenditure  beyond  the 
capital ;  but  this  deed  must  be  construed  like  other  partnership 
deeds.  In  all  such  cases  the  capital  is  limited,  but  the  engage- 
ments of  the  partnership  cannot  be  measured  by  the  extent  of  the 
capital.  New  undertakings  were  not  indeefl  to  be  entered  into 
after  the  full  capital  had  been  embarked,  nor  is  it  suggested  that 
any  such  were  entered  into,  but  how  was  the  expenditure  upon  the 
existing  undertakings  to  be  measured  by  the  extent  of  the  capital  ? 
Was  the  concern  to  be  stopped  at  the  moment  when  the  expendi- 
ture equalled  the  capital,  and  how  in  a  concern  of  this  nature  was 
it  to  be  ascertained  when  that  moment  had  arrived  ? 

I  think,  therefore,  that  the  decision  of  the  Master  ought  to  be 
upheld  upon  this  second  ground  if  it  was  necessary  to  resort 
to  it. 

*  48       *  After  the  argument  was  concluded,  we  were  referred  to 

the  case  of  The  Worcester  Com  Exchange  Company,  (a)  but 
that  case  appears  to  me  to  be  wholly  different  from  the  present. 
In  that  case  a  particular  sum  was  subscribed  for  the  purpose  of 
being  expended  upon  a  particular  building.  There  was  no  trade 
to  be  carried  on  requiring  continued  expenditure ;  and,  besides, 

(a)  S  De  G.,  M.  &  6. 180. 
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the  liabilities  beyond  the  subscribed  capital  arose  principally  if  not 
wholly  from  moneys  borrowed  by  the  directors,  which  they  had  no 
power  to  borrow.  They  were  the  parties  seeking  the  contribution, 
and  the  necessity  for  that  contribution  arose  from  their  own  breach 
of  duty.  That  case,  therefore,  does  not,  in  my  opinion,  at  all 
goyem  the  present. 

In  the  course  of  the  argument  in  this  case,  a  question  arose  as 
to  the  interest  upon  these  advances.  I  have  felt  more  difficulty 
upon  that  part  of  the  case  than  has  been  felt  by  my  learned 
brother ;  but,  as  his  opinion  decides  the  question  in  favour  of  the 
allowance,  I  have  not  thought  it  necessary  that  we  should  suspend 
our  judgment  upon  the  point.  It  is  right,  however,  to  add,  that 
the  further  consideration  which  I  have  given  to  the  point  since 
it  was  argued,  has  very  much  inclined  me  to  think  that,  under  the 
special  circumstances  of  this  case,  the  interest  ought  to  be  allowed, 
although  I  have  been  unable  to  find  reasons  which  are  altogether 
satisfactory  to  my  mind  upon  the  question,  and  •I  should  hesitate 
to  lay  down  any  general  rule  upon  the  subject. 

After  this  decision,  the  directors  and  shareholders  who  had 
guaranteed  the  London  and  Westminster  Bank  the  repay- 
ment of  the  advances,  amounting  to  1 2,2172.  5«.  *  discharged  *  44 
the  amount  in  pur^ruance  of  their  guarantee.  They  then 
claimed,  before  the  Master,  to  be  allowed  the  amount  so  paid  by 
them  as  a  set-off  against  the  call,  in  addition  to  the  sums  which, 
under  the  above  decision,  they  were  entitled  so  to  set  off.  Evidence 
was  adduced  to  show  that  the  moneys  raised  by  the  directors  and 
shareholders  on  their  guarantee  to  the  bank  had  been  applied  in 
properly  carrying  on  the  business  of  the  mine. 

The  Master  allowed  the  claim,  and  his  decision  was  affirmed  on 
appeal  by  Vice-chancellor  Stuart,  on  the  23d  February,  1854. 

Against  these  decisions,  the  same  contributories  appealed  who 

appealed  upon  the  former  occasion. 

f 
1864.    May  11,  25.    Jnm2S, 

Mr.  Malins^  Mr.  Cowling^  and  Mr.  Brewry^  in  support  of  the 
appeal. — This  is  altogether  a  different  question  from  that  on 
which  the  Court  decided  in  May  last.  There  the  advances  were 
made  by  shareholders,  and  for  the  purpose  of  paying  off  debts  of  the 
company,  for  which  the  company  and  its  members  were  liable  to 
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be  sued.  Here  the  advance  was  made  by  strangers,  not  to  pay 
any  debt,  but  to  carry  on  a  concern  which,  in  ordinary  prudence, 
ought  to  have  been  discontinued,  and  which  the  shareholders  had 
determined  on  discontinuing.  As  the  banking  company  had  no 
claim  against  the  company,  the  respondents  could  acquire  none  by 
discharging  the  demand.  K  the  money  borrowed  had  been  ever  so 
well  applied,  still  it  has  been  decided  that  it  could  constitute  no  debt 
from  the  company,  and  could  not  have  been  recovered  against  any 
shareholder  other  than  the  borrowers.  The  Court  of  Exchequer 
has  decided  that  the  borrowing  was  not  a  partnership  transaction 
as  between  the  company  and  the  world  at  large,  and  if  so  a 
*  45  fortiori  it  could  *  be  no  partnership  transaction  as  among 
the  partners  themselves. 
The  directors  have  paid  the  bank  in  their  own  wrong,  and  can 
have  no  claim  by  reason  of  the  payment  against  the  shareholders, 
and,  having  exceeded  their  powers,  nothing  would  bind  the  share- 
holders except  the  universal  consent  of  every  one  of  them.  Mor- 
gan's Case,  (a)  A  joint-stock  company  differs  from  an  ordinary 
partnership  in  many  respects.  Bramah  v.  Roberts.  (6)  In  an 
ordinary  partnership,  each  partner  practically  takes  a  share  in  the 
management  of  the  concern.  In  a  company  that  is  impossible. 
Certain  powers  are  therefore  given  to  some  of  the  body  by  the 
articles,  and  by  these  provisions  their  powers  are  defined  and 
limited.  They  are  trustees,  and  cannot  exceed  the  limits  of  tiieir 
trust.  Like  the  executors  of  a  tradesman,  they  cannot  apply 
their  own  moneys  in  carrying  on  the  concern  without  author- 
ity. 

[The  Lord  Justice  Turner.  —  Suppose,  in  the  case  which  you 
suggest,  it  is  necessary  to  obtain  an  advance  to  complete  certain 
works,  is  not  the  exe6utor  justified  in  obtaining  it  ?  His  Lordship 
referred  to  Button  v.  Buxton,  (c)] 

The  executor  could  nDt  properly  raise  money  to  carry  on  the 
concern  if  it  was  in  an  insolvent  state.  An  executor  in  such  a 
case  could  not  prudently  act  except  under  the  direction  of  this 
Court.  In  this  case,  as  in  that  of  a  club,  which  was  put  on  the 
former  appeal,  but  which  is  much  more  closely  applicable  to  the 

(a)  1  M.  &  6.  225.        (6)  S  Bing.  N.  C.  968.        (c)  1  M.  &  Cr.  SO. 
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present,  the  directors  were  supplied  with  the  moneys  which  they 
had  power  to  expend,  and  ought  not  to  have  exceeded  them. 
Todd  V.  Emit/,  (a)  Flemyng  v.  Hector,  (h)  In  Bank  of 
Austrahma  y:  Breillat,  (c)  *the  power  to  borrow  was  inci-  *46 
dental  to  the  trade,  which  was  that  of  a  banker.  The  appel- 
lant's case  here  is  stronger  than  it  was  upon  the  direct  claim  of 
the  London  and  Westminster  Banking  Company ;  for  that  case 
was  open  to  the  argument  that  the  creditors  might  have  presumed 
the  directors  to  have  had  the  power  of  borrowing,  whereas  the 
directors  themselves,  who  now  make  the  claim,  knew  that  they  had 
no  such  power.  The  directors  could  not  make  engagements  be- 
yond the  60,000/.  subscribed. 

No  case  of  acquiescence  is  established  on  the  part  of  the  share- 
holders. One  of  the  appellants  expressly  signified  his  disapproba- 
tion of  the  continuance  of  the  concern.  The  law  provides  the 
means  of  summoning  special  meetings,  and  if  the  directors  chose 
without  doing  so  to  act  upon  their  own  responsibility,  they  must 
abide  by  the  consequences  of  such  a  proceeding. 

They  also  referred  to  Re  Worcester  Com  Hxchange  Company,  (c?) 
Prendergast  v.  Turton,  (e)  Poicles  v.  Page,  (^)  Bavies  v.  Hawk- 
ins, (A)  Smith  V.  Goldsworthy,  (t)  and  Sir  P.  Kelly's  argument 
in  that  case,  (A)  Hawtayne  v.  Bourne,  (T)  Tredwen  v.  Bourne,  (m) 
Rieketts  v.  Bennett,  (n)  Broum  v.  Byers,  (o)  Hallett  v.  Bow- 
doll,  (^p) 

TJhe  Solicitor' General  and  itfr.  Chreene,  ior  the  respondents. — 
The  question  is  altogether  different  from  Burmester  v. 
♦  Norris,  This  is  not  a  question  between  the  shareholders  *  47 
and  creditors,  but  between  the  shareholders  themselves,  as  it 
was  upon  the  former  appeal,  the  judgments  upon  which  apply  to 
the  present.  It  has  never  been  held  that  the  engagements  into 
which  a  partnership  may  enter  are  limited  by  the  amount  of  its 

(a)  7  M.  &  W.  427.  {%)  4  Q.  B.  480. 

(6)  2  M.  &  W.  172.  C*^)  4  Q-  B-  463. 

(c)  6  Moore,  P.  C.  152.  (0   7  M.  &  W.  696. 

(d)  3  De  G.,  M.  &  G.  180.  (m)  6  M.  &  W.  461. 
(<f)   1  Y.  &  C.  C.  C.  98.  (fi)  4  C.  B.  686. 

ig)  3  C.  B.  16.  (o)  16  M.  &  W..252. 

(A)  8  M.  &  S.  488.  {p)  21  Law  J.  N.  S.,  Q.  B.  98. 
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subscribed  capital.  No  case  can  be  found  in  which  such  a  proposi- 
tion is  laid  down.  The  confusion  in  the  argument  on  the  other  side 
arises  from  the  attempt  to  draw  a  distinction  between  the  directors 
and  the  other  partners.  The  only  difference  is,  that  they  are 
active  and  the  other  partners  dormant  partners.  By  the  manage- 
ment clauses,  the  directors  have  the  powers  which,  but  for  those 
clauses,  all  the  partners  would  have.  How  can  it  be  told  at  what 
time  the  capital  is  expended  ?  Capital  may  exist,  although  not  in 
the  shape  of  money.  And  with  regard  to  mining  concerns,  it  is 
important  to  recollect  what  Lord  Eldon  said  in  Nonoay  v.  Rowe.  (a) 
His  Lfordship  there  said  :  ^^  Consider  the  nature  of  such  a  concern. 
It  frequently  remains  for  years  in  the  most  hopeless  state ;  and 
may  at  last  be  rendered  profitable  by  an  adventurous  speculator, 
embarking  property  of  his  own  and  others  in  the  pursuit.  The 
speculation  is  very  hazardous :  perhaps,  when  you  have  a  golden 
prospect,  the  whole  may  fail.  I  have  known  a  copper  mine  pro- 
ducing 20,000/.  a  year,  and  the  next  week  worth  nothing  ;  and  that 
is  as  true  of  coal  mines.  There  are  persons  who  will  stand  by ;  see 
the  expenditure  incurred ;  if  it  turns  out  profitable,  set  up  their 
claim  ;  if  otherwise,  have  nothing  to  do  with  it.  It  deserves  great 
consideration,  whether  the  Court  would  interpose  even  by  decree, 

much  less  on  motion." 
*  48        In  a  mining  concern  the  capital  exists  in  the  adits  *  that 

are  driven  and  in  the  plant  and  machinery  erected. 

[The  Lord  Justice  Knight  Bruce.  —  Suppose  there  was  a  firni 
of  tallow  merchants  whose  capital  was  agreed  to  be  25,000/.,  and 
an  opportunity  occurred  for  the  managing  partners  to  invest,  on 
advantageous  terms,  30,000/.  in  a  purchase  of  tallow.  Would  that 
be  ultra  vires  ?] 

It  has  never  been  so  held.  It  is  a  mistake  to  say  that  partners  are 
agents  for  one  another,  and  then  to  apply  to  them  all  the  incidents 
and  restrictions  belonging  to  the  relation  of  principal  and  agent. 
Directors  are  not  merely  the  agents  of  the  other  partners,  in  the 
proper  sense  of  the  word,  —  they  are  managing  partners,  and  have 
all  the  powers  of  partners.  You  must  find  a  prohibitory  clause  in 
the  deed,  and  show  that  it  has  been  acted  upon,  before  you  can 

(a)  19  Ves.  144. 
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exclude  these  powers,  and  before  you  can  prevent  a  partner  from 
engaging  in  a  transaction  within  the  scope  of  the  partnership 
business,  merely  because  it  may  possibly  involve  a  loss  beyond  the 
amount  of  the  capital  agreed  upon. 

[The  Lord  Justice  Knight  Bruce.  —  Your  argument  is,  that 
although  a  partner  cannot  be  compelled  to  advance  more  than  the 
stipulated  amount  of  capital,  he  may  be  made  liable  beyond  that 
amount  as  between  himself  and  his  partners.] 

There  is  no  inconsistency  in  the  propositions.  Suppose  there 
was  an  agreement  to  trade  between  London  and  Mauritius,  and 
the  managers  enlarged  the  area,  and  a  debt  was  thus  incurred,  they 
might  not  be  entitled  to  charge  the  firm  with  the  loss.  But  how 
does  that  observation  apply  to  a  debt  incurred  in  carrying  on  busi- 
ness entirely  within  the  scope  of  the  partnership  business,  without 
extension  or  change  ?  We  only  ask  that  the  directors  may  be 
held  to  have  the  same  discretion  as  in  managing  a  business  of 
their  own.  In  the  absence  of  any  stipulation  to  the  contrary,  the 
directors,  as  being  persons  in  a  fiduciary  position,  are  entitled  to 
be  indemnified  against  any  loss  in  so  conducting  the  affairs 
*  of  their  fiduciaries.  Necessity  is  too  narrow  a  criterion  by  *  49 
which  to  measure,  in  a  Court  of  Equity,  the  exercise  of  such 
discretionary  powers  as  the  directors  are  intrusted  with.  It  is 
enough  if,  according  to  a  fair  judgment,  the  proceeding  in  question 
would  be  proper  in  Ihe  conduct  of  their  own  afiairs.  The  agree- 
ment that  the  mine  should  be  carried  on  is  not  consistent  with  a 
positive  stipulation  that  a  certain  sum  only  should  be  expended. 
Suppose  a  firm  of  contractors,  with  an  agreed-upon  capital,  under- 
took a  contract,  and  before  its  completion  the  price  of  iron  or  of 
some  other  commodity  involved  in  the  contract  increased  so  much 
that  it  could  not  be  performed  without  more  capital,  could  not  one 
of  the  firm  make  the  required  advance  ? 

Mr.  Malins^  in  reply. 

Judgment  reserved. 

June  23. 

The  Lord  Justice  Turner.  —  The  question  for  our  consideration 
in  this  case  is,  whether  several  sums  of  money  paid  by  several  of 

[39] 


*  49  CASES  IN   CHANCERY. 

the  contributories  of  the  company,  under  the  circumstances  which 
I  shall  presently  state,  ought  to  be  allowed  to  them  in  account 
with  the  company.  The  Master  was  of  opinion  that  the  allowance 
ought  to  be  made,  and  certified  accordingly ;  and  the  Yice-Chan- 
cellor  Sir  John  Stuart  refused  to  disturb  the  certificate.  Tlie 
case  comes  before  us  upon  appeal  from  the  Vice-Chancellor's 
decision. 
The  company  was  formed  in  the  year  1836,  under  a  deed  dated 

the  2d  of  May  in  that  year.  I  shall  have  occasion  hereafter 
*  60    to  refer  more  particularly  to  the  provisions  *  of  the  deed,  but 

it  is  sufficient  at  present  to  state  that  the  objects  of  the  com- 
pany, as  defined  by  the  deed,  were  to  work  some  mines  in  Germany 
which  had  been  already  acquired,  and  others,  the  acquisition  of 
which  was  contemplated,  and  to  dispose  of  the  ores  and  other  prod- 
uce of  the  mines ;  and  that  the  deed  provided  that  the  capital  of 
the  company  should  consist  of  the  sum  of  50,000Z.,  divided  into 
100  shares ;  but  that  it  contained  provisions  for  the  creation  of 
new  shares. 

It  appears  that  the  capital  of  the  company  was  found  to  be  in- 
sufficient to  carry  out  its  objects,  and  tliat  further  capital  was 
raised  by  the  creation  of  new  shares  under  the  provisions  of  the 
deed.  That  the  further  capital  was  also  found  to  be  insufficient, 
and  the  company  became  indebted  to  its  bankers.  That  on  the 
23d  of  August,  1843,  several  of  the  directors  and  shareholders 
of  the  company  joined  in  a  guarantee  to  the  bankers  for  3962Z. 
19«.  then  due  to  them,  and  for  further  advances  to  be  made,  and 
which  were  afterwards  made  by  them  to  an  amount  not  exceeding 
in  the  whole  6000Z.  That  on  the  18th  of  November,  1846,  and 
the  6th  of  January,  1847,  further  sums  of  1200/.  and  4200Z.  were 
borrowed  of  the  bankers  on  the  like  guarantees  of  directors  and 
shareholders.  Tliat  the  contributories  whose  case  is  under  con- 
sideration, one  of  whom  was  a  shareholder  only,  and  the  others 
directors  of  the  company,  joined  in  these  guarantees.  That  the 
moneys  thus  borrowed  of  the  bankers  were  expended  in  carrying 
on  the  business  of  the  company  in  its  ordinary  course.  That  an 
order  having  been  obtained  to  wind  up  the  company,  the  bankers 
claimed  to  be  creditors  of  the  company  for  the  moneys  advanced 
by  them..    That  the  question  of  the  liability  of  the  company  to  the 

bankers  was  referred  to  a  Court  of  Law  for  its  decision,  and 
*61    that  it  was  decided  at  *law  that  the  company  were  not 
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liable  to  tiie  baakers.  That  under  these  circumstances  these  con- 
tributories  have  been  called  upon  to  pay,  and  haye  paid  the  amount 
due  to  the  bankers.  It  is  the  amount  thus  paid  to  the  bankers 
which  forms  the  subject  of  the  present  appeal. 

The  afiairs  of  this  company  have  already  been  under  our  con- 
sideration, with  reference  to  a  question  as  to  thfe  right  of  the  direc- 
tors to  be  allowed  some  sums  of  money  which,  on  that  occasion^ 
were  understood  to  have  been  expended  by  them  in  carrying  on 
the  business  of  the  company,  with  a  view  to  prevent  loss  in  wind- 
ing it  up,  and  ^e  were  of  opinion  that  the  moneys  so  expended 
ought  to  be  allowed.  It  was  stated  at  the  bar,  upon  the  argument 
of  this  appeal,  that  the  whole  or  parts  of  the  sums  now  in  question 
stand  upon  the  same  footing  as  part  of  the  sums  formerly  allowed, 
but  I  consider  this  to  be  of  no  importance  ;  for  if  we  were  satisfied 
that  our  former  judgment  was  erroneous,  we  certainly  should  not 
be  disposed  to  persevere  in  the  error. 

The  question  before  us  in  this  case  was  mainly,  argued  on  the 
part  of  the  appellants,  upon  the  ground  that,  according  to  numer- 
ous decisions  at  law,  which  were  cited  in  the  argument,  the  direc- 
tors of  companies  are  in  the  position  of  agents.  Their  powers 
are  derived  from  and  limited  by  the  deeds  under  which  they  are 
appointed;  and  acts  done  by  them  beyond  the  limits  of  their 
powers  do  not  bind  the  companies  of  which  they  are  directors ; 
and  it  was  insisted  on  the  appellants'  behalf  that,  it  having  been 
established  at  law  that  this  company  was  not  liable  to  the  bankers 
for  the  moneys  advanced  by  them,  it  followed  as  a  necessary  con- 
sequence, that  the  respondents  could  not  be  entitled  to  be  repaid 
by  the  company  the  moneys  which  they  had  paid,  in  dis- 
cbarge *  of  the  amount  due  to  the  bankers ;  but  although  *  52 
directors  undoubtedly  stand  in  the  position  of  agents,  and 
cannot  bind  their  companies  beyond  the  limits  of  their  authority, 
they  also  stand,  in  some  degree,  in  the  position  of  trustees ;  ^  and 
all  trustees  are  entitled  to  be  indemnified  against  expenses  bond 
fide  incurred  by  them  in  the  due  execution  of  their  trust.  There 
is  no  inconsistency  in  this  double  view  of  the  position  of  directors. 
They  are  agents,  and  cannot  bind  their  companies  beyond  their 
powers.  They  are  trustees,  and  are  entitled  to  be  indemnified 
for  expenses  incurred  by  them  within  the  limits  of  their  trust. 

>  See  Kelley  v.  Greenleaf,  3  Story,  93,  101. 
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If  therefore  it  appears  that  moneys  advanced  by  the  directors  of 
companies  have  been  duly  applied  for  the  purposes  of  the  trust 
reposed  in  them  (and  it  can  make  no  difference  whether  the 
moneys  were  originally  advanced,  or  were  in  the  first  instance 
borrowed,  and  afterwards  repaid  by  them),  it  may  well  be,  that 
they  may  be  entitled  to  be  repaid  by  their  companies  the  moneys 
which  they  have  so  advanced,  although  the  persons  from  whom 
they  have  borrowed  for  the  purpose  of  making  the  advance  may 
not  be  entitled  to  recover  against  the  companies.  The  question 
in  the  one  case  depends  upon  the  powers  of  the  directors ;  in  the 
other,  upon  the  rights  incident  to  the  character  which  they  fill. 
What  those  rights  may  be,  must  depend  in  each  case  upon  the 
deeds  by  which  they  are  appointed ;  for,  no  doubt,  a  company's 
deed,  or  any  other  deed,  may  be  so  framed  as  to  deprive  directors 
or  trustees  of  the  right  to  indemnity,  and,  if  parties  think  proper 
to  accept  directorships  or  trusts  under  deeds  so  framed,  they  must 
abide  by  the  consequences ;  but  the  right  of  indemnity  is  incident 
to  the  position  of  a  trustee,  and  if  it  is  sought  to  exclude  that  right, 
the  provisions  for  that  purpose  must,  as  I  apprehend,  be  clearly 

expressed. 
*  58        *  The  question,  therefore,  which,  in  my  view  of  this  case, 

we  have  to  consider  is,  whether  the  provisions  of  this  com- 
pany's deed  exclude  the  right  of  the  directors  to  be  indemnified  in 
respect  of  the  advances  made  by  them.  It  was  argued  on  the 
part  of  the  appellants,  that  the  right  was  excluded,  because  the 
capital  of  the  company  was  limited  to  50,000Z.,  and  no  call  could 
be  made  beyond  that  amount,*  except  in  respect  of  further  capital 
raised  according  to  the  provisions  of  the  deed ;  from  which  cir- 
cumstances this  conclusion  was  deduced,  that  it  was  the  duty  of 
the  directors  so  to  conduct  the  concern,  as  that  a  sufficient  portion 
of  the  capital  should  always  remain  in  hand  to  meet  the  expenses. 
But  in  the  first  place,  it  was  impossible,  from  the  nature  of  this 
concern,  to  foresee  what  expenses  might  be  incurred  or  what  por- 
tion of  the  capital  might  be  required  to  meet  them ;  and,  in  the 
next  place,  the  provisions  of  tliis  deed  demonstrate  that  the  par- 
ties to  it  looked  to  the  produce  of  the  mines  as  a  fiind  to  meet  the 
expenses.  The  dividend  clauses,  distinguishing  between  profits  and 
produce,  seem  to  me  to  be  decisive  upon  that  point.  The  directors, 
therefore,  could  not  be  bound  to  conduct  the  concern  upon  the 
sttlct  principle  contended  for  by  the  appellants,  and  if  they  were 
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entitled  to  look  to  the  produce  of  the  mines  as  a  fund  to  meet  the 
expenses,  how  were  the  expenses  to  be  met  if  the  produce  was  at 
any  time  insufficient  for  the  purpose,  and  the  directors  were  not  at 
liberty,  as  between  them  and  the  shareholders,  to  make  any 
advances  for  the  purpose  ? 

It  was  attempted  to  meet  this  view  of  the  case  by  a  reference  to 
the  33d  clause  of  the  deed,  under  which  it  was  insisted  that,  in 
such  a  state  of  circumstances,  it  was  incumbent  upon  tlie  directors 
to  have  called  a  meeting  of  the  shareholders.  But  I  do  not 
think  it  by  any  means  *  clear  that  the  83d  clause  of  the  deed  *  54 
applies  to  such  a  state  of  circumstances.  It  seems  to  me  to 
refer  rather  to  permanent  than  to  temporary  arrangements ;  but, 
assumiqg  the  clause  to  apply,  I  think  it  was  in  the  discretion  of 
the  directors  whether  a  meeting,  should  be  called,  and  if,  in  the 
bond  fde  exercise  of  their  discretion  (and  their  bona  fides  is  not 
questioned),  they  considered  that  the  advances  made  by  them 
would  establish  the  company  upon  a  sound  footing,  and  that  it  was 
not  for  the  interest  of  the  company  that  a  general  meeting  should 
be  called,  I  do  not  think  it  was  incumbent  upon  them  to  call  such 
a  meeting,  or  that  their  having  neglected  to  do  so  can  be  made  the 
groimd  either  of  charging  them  or  of  depriving  them  of  any  bene- 
fit to  which  they  would  otherwise  be  entitled.  Directors,  acting 
bond  fidcj  cannot,  as  I  conceive,  be  charged  for  a  mere  error  in 
judgment ;  at  all  events,  when  a  discretion  is  in  terms  reposed  in 
them.  It  may  further  be  observed,  on  this  part  of  the  case,  that 
the  shareholders,  who  were  apprised  by  the  reports  of  moneys 
having  been  advanced  by  the  bankers,  might,  if  they  had  thought 
fit  to  do  so,  have  themselves  called  a  meeting  to  dissolve  the 
company. 

It  was  strongly  urged  by  the  appellants'  counsel  that,  whatever 
might  be  the  right  of  the  directors  to  indemnity  against  the  prop- 
erty of  the  company,  they  could  have  no  such  right  against  the 
shareholders  personally ;  that  the  liability  of  the  shareholders  was 
limited  to  their  respective  shares  of  the  50,000/.  But  I  think  that, 
where  parties  place  others  in  the  position  of  trustees  for  them, 
they  are  in  equity  personally  bound  to  indemnify  them  against  the 
consequences  resulting  from  that  position.  I  may  refer  to  the 
case  of  Balsh  v.  Hyhan^  (a)  as  a  strong  authority  in  support  of  that 
position. 

(a)  2  P.  Wms.  453. 
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*  55  *  In  that  case  it  appears  that  the  plaintiff  was  a  trustee 
for  the  defendant  of  the  sum  of  1000/.  South  Sea  stock,  and 
at  his  desire  borrowed  of  the  company  4000Z.  on  a  mortgage  of 
the  stock,  and  the  defendant,  the  cestui  que  trust,  receiyed  the 
money  borrowed,  and  afterwards  the  Act  of  Parliament  was  made, 
which  provided  that  if  any  of  the  borrowers  would  pay  to  the 
company  10/.  per  cent  before  such  a  day,  they  should  be  discharged 
of  the  rest  of  the  money  borrowed.  The  .defendant,  the  cestui  que 
trust,  thought  that  he  was  entitled,  notwithstanding  that  provision 
of  the  Act,  to  leave  the  company  to  take  the  stock,  and  that  he 
was  not  liable  to  pay  the  10/.  per  cent  to  the  company  in  discharge 
of  the  lien,  and  he  gave  notice  to  the  trustee  not  to  pay  the  10/. 
per  cent.  The  trustee,  however,  did  pay  the  10/.  per  cent,  and 
then  he  filed  a  bill  against  the  cestui  que  trust,  to  compel  him  per- 
sonally to  repay,  there  being  of  course  no  trust  funds  in  his  hands 
to  which  he  could  resort  for  the  repayment.  The  Lord  Chancellor 
said :  ^^  If  the  defendant  had  not  only  forbid  the  payment  of  this 
10/.  per  cent,  but  had  also  offered  security  to  indemnify  the  trus- 
tee in  respect  of  it,  this  had  been  material,  had  the  plaintiff  after- 
wards paid  the  10/.  per  cent.  But  the  plaintiff  had  good  reason 
to  think  that  he  was  liable  to  pay  the  whole  money  borrowed." 
Afterwards  he  goes  on  to  say :  "  If  a  mortgagor  borrows  money, 
though  there  be  no  covenant  in  the  mortgage-deed  to  pay  it,  yet 
his  executor  has  been  decreed  to  pay  the  money  in  discharge  of 
the  land  descended  to  the  heir ;  but  if  in  the  present  case  there 
was  only  a  hazard,  the  trustee  ought  not  to  continue  liable  to  such 
hazard ;  on  the  contrary,  as  it  is  a  rule  that  the  cestui  que  trust 
ought  to  save  the  .trustee  harmless,  as  to  all  damages  relating  to 
the  trust,  so,  within  the  reason  of  that  rule,  where  the 
*56  plaintiff,  the  trustee,  has  honestly  and  fairly,  *  without 
any  possibility  of  being  a  gainer,  laid  down  money  by  which 
the  defendant,  the  cestui  que  trust,  is  discharged  from  being  liable 
for  the  whole  money  lent,  or  from  a  plain  and  great  hazard  of 
being  so,  the  plaintiff  ought  to  be  repaid.  Therefore  let  the  de- 
fendant pay  to  the  plaintiff  the  10/.  per  cent  paid  by  the  plaintiff 
to  the  company  with  interest  and  costs.'' 

With  respect  to  the  liability  of  the  shareholders  being  limited  to 

their  shares  of  the  50,000/.,  I  think  that  is  a  circumstance  to  be 

considered  (as  I  have  already  considered  it)  with  reference  to  the 

question  whether  the  right  to   indemnity  exists,  and   that,  it 
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being  established  that  the  right    exists,  the  law  supplies  the 
remedy. 

I  have  treated  the  case  throughout  as  if  all  the  respondents  were 
directors.  One  of  them,  I  observe,  was  a  shareholder  only ;  but  I 
do  not  think  that  this  varies  the  case.  My  opinion  is,  that  this 
motion  must  be  refused,  with  costs. 

The  Lord  Justice  Knight  Bruce.  —  In  May,  1853,  when  tins 
Court  disposed  of  a  controversy  between  the  parties  now  before  us, 
or  some  of  them  (that  has  been  mentioned  more  than  once  during 
the  argument  on  the  present  appeal),  I  represented  myself  as  con- 
sidering certain  propositions  of  fact  to  be  established  and  true.  I 
stated  them  then  particularly,  and  the  counsel  in  this  case  being 
aware  of  them,  their  repetition  is  needless.  I  adhere  to  them,  not 
merely  with  reference  to  the  former  contention,  but  with  reference 
also  to  the  whole  subject  of  that  now  before  us,  and  for  the  pur- 
pose of  the  present  appeal.  Supposing  that  thus  far  I  am 
right,  it  must,  I  think,  follow  that  *  the  Master  has  come  to  *  57 
a  correct  conclusion  on  each  occasion,  —  now  as  well  as  be- 
fore. 

The  appellants'  argument  has  been  mainly  or  wholly  based  on 
the  language  of  the  deed  constituting  the  German  Mining  Com- 
pany, so  far  as  relates  to  the  capital  of  the  company  and  to 
"  calls ; "  language,  however,  which  —  taken  especially,  as  it  must 
be,  in  connection  with  the  rest  of  the  deed  —  does  not,  I  think, 
require  or  admit  of  the  appellants'  construction,  nor  can,  in  my 
opinion,  be  properly  attended  by  the  consequences  ascribed  by  them 
to  it.  And  this  not  by  any  means  the  less,  because,  as  they  desire 
us  to  understand  the  deed,  it  was  one  under  which  not  any  honest 
man  of  ordinary  prudence  would,  I  conceive,  have  submitted  to  be 
a  director,  one  (as  it  seems  to  me)  not  reasonably  consistent  with 
the  nature  of  the  adventure,  —  with  the  kind  of  business  which  the 
company  was  formed  for  carrying  on. 

Dissenting  firom  the  appellants'  exposition  of  the  instrument,  and 
their  view  of  its  consequences,  I  must  hold  that  the  present  motion 
ought  to  be  refused,  and,  considering  what  the  Vice-chancellor  did 
as  to  the  costs  before  him,  they  ought,  I  think,  to  pay  the  costs 
here. 
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1853.    April  23.    May  25.    Before  the  Lords  Justices. 

A  testator  directed  that  the  interest  and  dividends  of  the  remainder  of  his  stock 
should  be  invested  so  as  to  accumuhite  until  the  end  of  twenty-one  years  from 
his  death,  when  the  whole  was  to  be  disposed  of  towards  his  then  nearest  of 
kin  in  the  male  line  in  preference  to  the  female  line :  Hdd,  that  the  son  of  the 
testator^s  paternal  uncle  was  not  entitled,  in  preference  to  the  testator^s 
sister. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood 
(reported  in  the  10th  volume  of  Mr.  Hare's  Reports,  page  389), 
upon  the  construction  of  a  codicil  to  the  will  of  Admiral  Sayer. 

The  will  and  codicil  are  set  out  in  Mr.  Hare's  report.  The  fol- 
lowing portions  of  them  are  sufficient  to  explain  the  questions  dis- 
posed of  upon  the  appeal.    By  the  will  the  testator  directed  thus :  — 

"  At  the  death  of  the  last  survivor  of  my  nephews  and  nieces, 
whether  born  before  or  after  my  death,  the  capital  sum  which,  at 
the  death  of  the  last  survivor  of  them,  may  be  standing  in  virtue  of 
this  my  will  in  the  books  of  the  Bank  of  England,  shall  become  the 
property  of  the  then  nearest  of  kin  to  myself  in  the  male  line,  in 
preference  to  the  female  line,  upon  the  condition  of  the  inheritor 
thereof  assuming  the  surname  of  "  Sayer  "  only,  if  not  of  that  sur- 
name ;  and  that  such  inheritor  of  the  said  capital  sum  shall  bear 
and  use,  according  to  the  law  in  such  case  enacted,  the  arms,  with 
the  diflFerences  which  may  have  been  at  any  time  previous  to  my 
death  assigned  to  me.  In  default  whereof  the  next  in  lawful  suc- 
cession, and  successively  the  heir  or  successor,  who  shall  legally 
comply  with  these  conditions  in  respect  to  the  surname  and  the 
arms,  shall  become  entitled  to  the  said  capital  sum.     Provided, 

nevertheless,  that  no  inheritor  of  the  same  shall  become  enti- 
*  59    tied  thereto,  or  be  *  put  in  possession  thereof,  until  the  party 

shall  have  attained  the  age  of  twenty-one  years.'' 

And  by  the  codicil  thus :  — 

"  And  I  now  direct  that  the  interest  and  dividends  of  all  the 

^  S.  C,  10  Hare,  389 ;  nom.  Sayer  v.  Bradly,  5  H.  L.  Cas.  873. 
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remainder  of  my  stock  over  and  above  the  interest  of  10,000/.  three 
per  cent  annuities  shall  be  invested  half-yearly  as  it  becomes  paya- 
ble from  time  to  time,  and  in  like  manifer  the  interest  and  divi- 
dends of  the  invested  interest  in  the  three  per  cent  annuities,  in 
order  that  the  same  shall  accumulate  until  the  expiration  of 
twenty-one  years  from  and  after  my  decease  ;  at  the  termination 
of  which  period  of  twenty-one  years,  the  whole  capital  sum  then 
standing  in  the  books  of  the  Bank  of  England,  in  virtue  of  my 
will,  and  this  a  codicil  thereto,  shall  remain  to  be  disposed  of 
towards  my  then  nearest  of  kin  in  the  male  line,  in  preference  to 
the  female  line,  under  the  conditions  and  restrictions  as  in  my  said 
will  are  set  forth  by  me,  the  said  inheritor  first  paying  therefrom 
the  interest  of  10,000Z.  three  per  cent  stock  to  the  survivors  of  my 
brothers,  sisters,  nephews,  and  nieces,  until  the  death  of  the  last 
survivor  of  them  in  the  proportions  prescribed  by  my  will  in  their 
behalf  and  in  behalf  of  their  children  (if  any)  until  the  death  of 
the  said  last  survivor." 

At  the  foot  of  this  codicil  the  testator  wrote  a  memorandum 
directing  his  gold  medal  of  Java,  his  Clarence  medal,  his  seals,  a 
gold  snuffbox  presented  to  him  by  the  King  of  the  Netherlands, 
his  ancient  china  and  pictures,  especially  of  his  great-uncle  and 
his  wife,  his  silver  staff,  naval  histories,  and  Thome's  Capture  of 
Java,  to  be  preserved  by  them,  to  descend  with  the  patent  and 
painting  of  his  armorial  bearings  to  the  "  inheritor  "  thereafter  of 
his  capital  property,  and  to  the  descendants  who  might  from  time 
to  time  succeed  thereto. 

*  At  the  respective  times  of  the  dates  of  the  will  and  codi-    *  60 
oil,  and  of  the  testator's  death,  he  had  two  brothers,  Ben- 
jamin  Sayer  and  Charles   Sayer,  and  six   sisters,  Judith  Innes, 
Elizabeth  Boys,  Mary  Sayer,  Susanna  Sayer,  Caroline  Sayer,  and 
Jane  Bradley. 

At  the  expiration  of  twenty-one  years  from  the  testator's  death 
there  were  living,  —  Mrs.  Bradley,  one  son  and  four  daughters  of 
Mrs.  Bnidley,  three  sons  and  one  daughter  of  Mrs.  Boys,  and  Cap- 
tain Sayer,  a  son  of  a  brother  of  the  testator's  father. 

Both  the  testator's  brothers  had  died  bachelors.  Mrs.  Innes  had 
died  without  having  had  a  child ;  Mrs.  Boys,  leaving  those  above 
mentioned ;  and  Mary  Sayer,  Susanna  Sayer,  and  Caroline  Sayer, 
without  having  been  married. 
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Captain  Sayer  claimed  to  be  entitled  to  the  trust  fund  as  the 
nearest  of  kin  in  the  male  line  in  preference  to  the  female  line. 
The  son  of  Mrs.  Bradle;^  and  those  of  Mrs.  Boys  claimed  on  the 
other  hand  to  be  the  persons  who  answered  that  description.  Mrs. 
Bradley  herself  claimed  as  being  the  nearest  of  kin  in  the  male 
line.  The  trustees  instituted  the  suit  to  have  these  claims  disposed 
of  by  the  decree  of  the  Court. 

The  Vice-Chancellor  held  that  Mrs.  Bradley  was  entitled  to  the 
fund,  and  this  was  the  appeal  of  Captain  Sayer  from  the  Vice- 
Chancellor's  decision. 

Mr.  RuBiell  and  Mr.  JE.  Q-.  White,  for  the  trustees. 

Sir  Fitzroy  Kelly,  Mr.  ChandleaSj  and  Mr.  Surrage,  for  Captain 
Sayer.  —  Captain  Sayer  is  entitled  as  pure  lineal  heir  male. 
*  61    *  All  the  expressions  in  the  will  point  to  one  person  as  the 
'^  inheritor,"  and  indicate  the  testator's  intention  that  one 
person  should  inherit  and  transmit  his  property,  family  name,  and 
arms ;  they  show  that  he  did  not  intend  a  class  of  persons  to  take 
his  name  and  divide  his  heirlooms.    Now,  by  no  other  interpreta- 
tion than  that  of  heir  male  could  the  gift  have  centred  in  one  per- 
son, and  this  interpretation  accords  with  the  subsequent  expressions 
"  inheritor,"  "  heir,"  "  successor,"  "  descendants."    In  the  Court 
below  it  was  argued  that  as  the  lineal  heir  male  would  necessarily 
be  of  the  testator's  name,  the  provision  for  taking  his  name  would 
have  been  superfluous  upon  the  construction  for  which  we  are  con- 
tending ;  but  the  answer  is  that  the  bequest  is  so  given  only  "  in 
preference  to  the  female  line."     On  an  entire  exhaustion  of  the 
male  line,  the  female  line  was  to  succeed,  and  then  the  provision 
would  operate.     Moreover,  the  testator  had  made  provisions  for 
his  brothers  and  sisters  and  their  descendants  for  their  lives  out 
of  a  part  of  the  fund,  and  had  thereby  shown  that  he  meant  some 
inheritor  not  of  their  class.     The  bequests  in  favour  of  his  married 
sisters  were  settled  for  their  separate  use,  and  it  is  not  probable 
that  the  testator  intended  the  husband  of  a  daughter  to  take  the 
capital,  when  ho  had  expressly  excluded  him  from  taking  any  part 
of  the  ixicome.    The  testator  used  the  word  "male  line"  in  its 
ordinary  signification.     In  ordinary  parlance  we  say,  that  on  the 
accession  of  her  present  Majesty  the  crown  passed  away  from  tlie 
male  line  of  the  house  of  Hanover. 
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TJhe  Solicitor- Q-eneral  and  Mr.  CHffard  were  for  Mrs.  Bradley. 

Mr,  MoUy  Mr.  GlassCy  Mr.  Follett^  Mr.  R.  Pry  or  ^  Mr.  Dickinson^ 
and  Mr.  C.  Hall  appeared  for  the  other  respondents. 

*  The    following    cases    were     cited :     Blackborough    v.    *  62 
Davis^  (a)  Pyot  v.  Pyot^  (6)  Oddie  v.    Woodford^  (c)  Ber- 
not  V.  Bernaly  (d)  Withey  v.  Mangles^  (e)  Thomason  v.  Moses^  Qg) 
Leigh  v.  Leigh^  (JC)  Doe  v.  Fleming^  (i)  Craik  v.  Lamb^  (A)  Doe 
V.  Plumptre,  (Z)  Co.  Litt.  31. 

Hallam's  Middle  Ages,  Yol.  II.  p.  474,  and  Lingard's  History 
of  England,  Vol.  III.  p.  107,  were  also  referred  to. 

May  25. 

The  Lord  Justice  Knight  Bruce.  —  This  appeal  raises  a  ques- 
tion which  (to  borrow  Lord  Ellenborough's  expressions  in  Fenny 
Y.  Ewestace  (m)  may  perhaps  seem  one  for  a  grammarian  rather 
than  a  lawyer,  or  that  a  schoolmaster  might  decide  as  well  as  a 
Judge. 

The  appellant's  proposition,  strangely  as  it  may  sound,  is  that  a 
woman  cannot  be  so  related  to  a  man  as  that  she  can  properly  be 
said  to  be  of  kin  to  him  in  the  male  line,  a  proposition,  however, 
not  intended  to  draw  into  controversy  the  laws  of  nature,  but 
rather,  I  repeat,  one  of  philological  science.  It  arises  thus :  the 
testator  in  the  cause,  Bear-Admiral  George  Sayer,  was  an  agnatic 
kinsman  of  the  appellant,  who,  having  been  born  before  the  end 
of  the  twenty-one  years,  which  I  am  about  to  mention,  complains 
of  the  refusal  of  the  Vice-Chancellor,  Sir  William  Wood,  to  con- 
strue in  his  favour  a  passage  contained  in  a  codicil  to  the  will  of 
that  gallant  officer,  directing,  in  effect,  the  residue  of  his 
personal  estate  to  *  be  accumulated  for  twenty-one  years  next  *  63 
after  his  death,  and  at  the  end  of  that  period  giving  it  to 
his  then  nearest  of  kin  in  the  male  line.  The  very  words  are 
these. 

(a)  1  P.  Wms.  41.  (A)  15  Vea.  92. 

(6)  1  Yea.  Sen.  S35.  (»)  2  C.  M.  &  IL.638.. 

(c)  3  M.  &  C.  684.  (k)  l.ColL  489.. 

(d)  lb.  669.  (0  3  B.  &  A.  474. 
(0  4  Beav.  368 ;  10  CI.  &  Fin.  216.  (m)  4  M.  &  S.  68. 
(g)  5  Beav.  77. 
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[His  Lordship  read  them.] 

The  context,  whether  of  the  codicil  alone  or  of  the  whole  of 
the  testamentaiy  instruments  taken  together,  may,  I  think,  be, 
without  injustice,  treated  on  the  present  occasion  as  of  no  impor- 
tance, though  I  agree  that  the  provisions  as  to  the  testator's  name 
and  arms  (if  material  at  all  to  be  considered)  may  be  thought  to 
have  a  bearing  rather  against  than  for  the  appellant,  since  we  must, 
I  conceive,  especially  after  the  case  of  Leigh  v.  Leighy(a)  ascribe 
those  provisions  to  the  testator's  contemplation  of  the  possibility  tliat 
the  person  or  every  person  designated  to  take  the  capital  of  his 
property  might  not  be  a  male  agnate ;  and,  though  this  is  not  in- 
consistent with  attributing  to  him  a  wish  to  prefer  a  male  agnate 
to  any  other  relative,  still  the  circumstance  does  not  assist  the 
appellant. 

The  facts  deserving  attention  are  these:-  The  testator,  who 
seems  to  have  left  none  but  collateral  kindred,  and  died  a  bachelor, 
had  brQthers  and  sisters,  all  of  the  whole  blood,  who  survived  him, 
and  were  the  persons,  the  only  persons,  who  would,  under  the 
Statute  of  Distributions,  have  been  beneficially  entitled  to  the  clear 
residue  of  his  personal  estate  if  he  had  died  intestate. 

Of  these  brothers  and  sisters  all,  except  Mrs.  Boys  and  the 
respondent  Mrs.  Bradley,  who  is  still  alive,  died  within  the  term 
of  twenty-one  years  mentioned  in  the  codicil,  without  leaving 
issue.  The  death  of  Mrs.  Boys  happened  in  1833.  Of  this 
•  64  lady  there  are  sons  *  and  a  daughter  living.  Mrs.  Bradley 
also  has  a  son  alive,  whom  I  suppose  to  have  been  born 
before  the  end  of  the  twenty-one  years,  that  term  having  expired 
in  the  course  of  the  year  1852. 

The  appellant  (a  kinsman  to  the  testator  only  as  his  cousin)  is 
the  son  of  the  testator's  paternal  uncle  of  the  whole  blood,  and 
was,  I  assume,  at  the  end  of  the  twenty-one  years,  the  sole  sub- 
sisting male  issue  in  a  pure  male  line  of  the  testator's  paternal 
grandfather,  so  that,  if  a  real  estate  had  been  settled  on  the 
testator's  father  in  tail  male,  with  remainder  to  the  testator's 
paternal  grandfather  in  tail  male,  it  would,  on  the  death  of  the 
testator's  last  surviving  brother  in  1851,  have  devolved |?er/orwa»» 
dam  on  the  appellant,  whom  I  assume  also  to  be,  and  at  the  end  of 

(a)  16  Ve«.  92. 
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the  twentj-one  years  to  have  been,  the  testator's  nearest  relative, 
except  the  issue  of  the  testator's  father. 

To  return  to  the  language  of  the  testamentary  dispositions,  the 
term  "  nearest  of  kin  "  is  obviously  one  not  necessarily  confined  to 
a  single  person  ;  it  noiay  include  a  plurality.    The  testator  has  not 
used  anywhere  the  word  "  heirs,"  or  the  phrase  "  male  heir." 
There  are  indeed  to  be  found  once  the  word  "  heir  "  and  several 
times  the  word  "  inheritor,"  but  the  latter  in  the  sense  merely  of 
^^  taker,"  and  the  former  in  no  technical  sense.    Nor  has  he  said 
"  male  nearest  of  kin,"  or  "  nearest  of  male  kin."    He  has  used 
the  word  "  male  "  only  in  conjunction  with  the  word  "  line."     So 
of  the  word  ^'  female."     To  remark  that  he  has  said  '^  in  the  male 
line,"  not "  in  a  male  line,"  nor  "  of  the  male  line,"  is  perhaps 
immaterial.     But  having  made  use  of  the  two  terms  ^^  male  line  " 
and  "  female  line,"  expressing  a  preference  of  one  line  to  the  other, 
though  not  perhaps  meaning  exclusion,  he  must  have  under- 
stood *  one  term  as  something  substantially  different  from  *  65 
the  other.     What  did  he  understand  by  either?    This,  as 
Lord  Eldon  said  in  Booth  v.  Blundelly  (a)  never  can  be  ascer- 
tained, the  question  being  what  the  testator  '^  has  authorized  the 
Court  to  say  it  is  probable  was  his  meaning."   "  Laborare  de  verbo  " 
is  here  "  laborare  de  re." 

The  expression  '^  female  line  "  is  one  habitually,  J  believe,  used 
less  strictly  than  the  .phrase  '^male  line."  The  idiom  of  the 
English  language  seems  to  authorize  one  to  designate  all  his 
maternal  kindred  as  his  relatives  in  the  female  line,  whether  re- 
lated  to  his  mother  on  her  father's  side  or  otherwise,  but  not  to 
authorize  an  equally  free  application  of  the  term  '^male  line." 
When  a  correct  speaker  says  that  one  person  is  related  to  another 
in  the  male  line,  we  understand  him  to  mean  that  they  are  the 
agnati  of  the  Roman  law,  that  is,  ^'cognati  per  virilis  sexds 
personas  cognatione  conjuncti."  A  man,  therefore,  is  not  neces- 
sarily related  in  the  male  line  to  all  his  father's  relatives ;  and  I 
am  not  satisfied  that,  in  the  present  testator's  testamentary  dispo- 
sitions, it  would,  either  on  the  ground  that  he  has  used  also  the 
term  ^^  female  line  "  or  otherwise,  be  safe  to  construe  the  words 
*^  in  the  male  line  "  as  equivalent  to  "  ex  parte  patemfi.,"  that  is, 
as  importing  more  than  agnation  in  the  strict  sense. 

(a)  1  Mer.  287. 
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This  view,  though  not  unfavourable  to  the  appellant,  does  not 
decide  the  dispute  for  him.  He  has  still  to  establish  the  proposi- 
tion that,  at  the  end  of  the  twenty-one  years,  he  was  tlie  testator's 
nearest  of  kin  in  the  male  line,  which  involves  (as  I  have  said) 
the  assertion  that  a  woman  cannot  be  of  kin  to  a  man  in  the  male 
line,  if  that  term  is  used  strictly ;  since  it  is  clear  that,  at 

*  66    the  end  of  the  twenty-one  years,  Mrs.  Bradley  alone  *  was 

the  testator's  nearest  of  kin,  and,  if  a  woman  can  strictly  be 
said  to  be  of  kin  to  her  father's  son  in  the  male  line,  his  nearest 
of  kin  in  the  male  line  also.  But  I  apprehend  that,  when  one 
person  is,  by  however  exact  a  speaker,  said  to  be  related  to  another 
in  the  male  line,  this  does  not  necessarily  import  that  each  or 
either  is  of  the  male  sex,  more  than  if  it  is  said  that  one  person  is 
related  to  another  in  the  female  line,  this  of  necessity  mean^  that 
each  or  either  is  a  woman. 

A  man's  maternal  uncle  is  related  to  him  in  the  female  line ;  his 
paternal  aunt  not  necessarily  so.  A  woman  and  a  man  may  cer- 
tainly be  agnates  to  each  other ;  for  they  may  be  "  per  virilis  sexds 
personas  cognatione  conjuncti,"  which  is  being  related  to  each 
other  in  the  male  line  in  every  sense. 

The  testator  was  of  the  house  of  Sayer,  and  therefore  a  Sayer 
in  the  male  line ;  so  is  Mrs.  Bradley.  Every  woman  must  come 
of  some  male  stock,  and  accordingly  be  of  some  male  line,  at  least 
if  legitimately  born.  Mrs.  Bradley  was  legitimately  born,  but 
comes  of  no  male  line,  unless  that  which  was  the  male  line  of  the 
testator.  A  man  has  two  granddaughters,  one  the  daughter  of  a 
son,  the  other  of  a  daughter.  He  says  of  them  correctly,  "  One  is 
my  granddaughter  in  the  male  line,  the  other  not."  A  lady,  hav- 
ing two  first  cousins  not  related  to  each  other,  one  the  daughter  of 
a  paternal  uncle  of  the  whole  blood,  the  other  the  son  of  a  mater- 
nal uncle,  may  properly  describe  the  former  as  being,  and  the 
other  as  not  being,  her  cousin-german  in  the  male  line.  A  wid- 
ower with  a  daughter  marries  a  woman  not  related  to  his  former 
wife,  and  has  a  son  by  the  second  marriage.  K  the  brother  and 
sister  are  not  of  kin  to  each  other  in  the  male  line,  they  are  of  kin 
to  each  other  in  no  line  at  all. 

♦  67        *  It  appears  to  me  that  the  Vice-Chancellor  was  right  in 

deciding  against  the  appellant.    I  lay  no  stress  on  the  cir- 
cumstance, that  the  appellant's  construction  would,  in  a  possible 
case,  have  excluded  all  the  testator's  sisters  and  their  issue,  male 
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and  female,  in  favour  of  a  person  whose  last  common  ancestor 
(^communis  eognatianis  auctor)  with  the  testator  was  living  in  the 
time  of  the  Plantagenets. 

But  I  maj  observe  that,  when  considering  the  argument  in  sup- 
port of  the  appeal,  it  occurred  to  me  to  think  what,  upon  the  theory 
of  that  argument,  would  have  been  the  devolution  of  the  residue 
if  dmdng  the  twenty-one  years  tliere  had  been  a  failure  of  male 
agnates.  Would  it  in  that  event,  and  on  that  theory,  have  gone 
as  upon  an  intestacy,  or,  through  the  words  "  in  preference  to  the 
female  line,"  by  way  of  gift  to  any  person  or  persons  ?  And  if  so, 
to  whom?  And  especially  to  whom,  if  the  issue  of  the  testator's 
father  had  failed  during  the  twenty-one  years,  but  there  had  at  the 
end  of  that  period  been  living  paternal  and  maternal  relatives  of 
the  testator,  the  maternal  nearer  than  the  paternal? 

It  is  obvious  that  if  it  could  be  maintained,  as  suggested  in  Doe 
v.  Plumptre  (a)  (where  Coke  Lit.  and  a  very  learned  note  by  Mr. 
Hargrave  are  referred  to),  that  the  testator  has  required  the  per- 
son or  persons  to  tak^  at  the  end  of  the  twenty-one  years  to  be,  at 
that  time,  absolutely  either  the  nearest  or  some  or  one  of  the 
nearest  of  kin  (whatever  the  possible  necessity  of  any  additional 
qualification),  or  if  it  could  be  asserted  that  the  testator's  inten- 
tion in  using  the  words  "  in  the  male  line  in  preference  to 
the  female  line,"  was  merely  to  *  postpone  or  exclude  those  ♦  68 
only  related  to  him  maternally  in  favour  of  his  father's 
blood,  the  appellant  has  no  title,  his  claim  depending  altogether 
on  the  validity  of  the  proposition  (in  my  judgment  I  repeat  unten- 
able) that  the  gift  in  dispute  was  to  the  person  or  persons  who,  at 
the  end  of  the  twenty-one  years,  should  be  the  testator's  nearest 
male  agnate  or  nearest  male  agnates,  howsoever  distant  in  blood, 
and  whatever  the  proximity  of  collateral  kindred  otherwise  related 
to  him. 

I  have  but  to  observe  further  that,  in  what  has  been  stated,  I 
have  assumed  two  points  (which,  viewing  the  appellant  and  Mr. 
and  Mrs.  Bradley  as  the  only  parties  substantially  to  the  contest 
before  us,  it  was  safe  to  assume,  but  upon  which  I  have  not  meant 
to  give  an  opinion  prejudicial,  nor  do  I  now  make  any  intimation 
of  encouragement  to  any  other  claimant) :  first,  that  the  words 
under  discussion  are  intelligible,  are  capable  of  construction,  and 

(a)  8  B.  &  A.  474. 
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next  that  whatever  may  be  the  range  of  the  word  "lineal,"  consid- 
ered by  Mr.  CoUyer  in  a  note  to  Craik  v.  Lambj  (a)  to  speak  of  a 
man's  merely  collateral  kindred  as  related  to  him  in  any  "  line  '* 
is  not  an  improper  use  of  language,  but  equally  allowable  with  the 
genealogical  transversa  linea  of  the  civil  lawyers. 

The  Lord  Justice  Turner.  —  The  sole  question  which  we  are 
called  upon  in  this  case  to  decide  is,  whether  the  appellant  is  en- 
titled to  the  capital  of  the  residuary  estate  of  Admiral  Sayer,  the 
testator  in  this  cause. 

The  testator,  Admiral  Sayer,  by  his  wiU,  dated  the  13th  July, 
1816  [his  Lordship  read  it] . 
♦  69  *  From  the  terms  of  this  will,  it  is  evident  that  the  tes- 
tator, at  the  time,  contemplated  obtaining  a  grant  of  arms, 
and  accordingly,  some  time  after  the  date  of  the  will,  and  in  the 
year  1821,  he  procured  this  grant.  [His  Lordship  read  it ;  the 
substance  is  set  out  in  Mr.  Hare's  report.] 

After  obtaining  this  grant,  and  on  the  29th  of  March,  1831,  he 
made  a  codicil  to  his  will.     [His  Lordship  read  it.] 

At  the  foot  of  this  codicil  he  wrote  a  memorandum,  dated  in 
April,  1831.     [His  Lordship  read  it.] 

At  the  foot  of  the  memorandum  there  is  written  his  monumental 
inscription,  describing  him  as  the  eldest  of  the  three  sons  of  Ben- 
jamin Sayer,  Esq. 

He  died  on  the  29th  of  April,  1831,  without  having  been  mar- 
ried, and  the  term  of  twenty-one  years  mentioned  in  the  codicil 
expired  on  the  29th  of  April,  1852. 

The  testator,  at  the  date  of  his  will,  had  two  brothers  and  six 
sisters,  all  of  whom  survived  him ;  but  the  two  brothers  and  five 
of  the  sisters  died  during  the  term  of  twenty-one  years.  The 
other  sister,  Mrs.  Bradley,  survived  the  expiration  of  the  term. 
The  two  brothers  died  without  issue,  and  had  never  been  married. 

The  appellant  is  the  first  cousin  of  the  testator.  He  .was  not 
the  testator's  nearest  of  kin  at  the  expiration  of  the  term  of  twenty- 
one  years,  Mrs.  Bradley,  the  testator's  sister,  being  then  living ; 
but  he  is  the  son  of  the  testator's  paternal  uncle,  and,  tracing  the 
relationship  to  the  testator  through  males  only,  he  is  the  nearest 
relation  the  testator  had  at  the  expiration  of  the  twenty-one  years' 

(a)  1  Coll.  489. 
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term.     His  claim  to  the  residue  rests  entirely  upon  this  foun- 
dation.    In  order  to  make  it  good,  he  must  establish  *  that,  *  70 
according  to  the  true  meaning  of  the  will,  codicil,  and 
memorandum  of  this  testator,  he  answers  the  description  of  the 
testator's  next  of  kin  in  the  male  line,  in  preference  to  the  female 
line. 

It  was  argued,  on  his  behalf,  that  the  description  applied  by  this 
testator  to  the  person  who  was  to  take  the  capital  of  his  property, 
tiiat  of  ^^  nearest  of  kin  in  the  male  line  in  preference  to  the  female 
line,"  applied  and  could  only  apply  to  a  male  claiming  through  a 
continuous  line  of  males;  and  the  argument  was  supported  by 
reference  to  the  cases  in  which  that  meaning  has  been  attributed 
to  the  words  "  male  descendant "  and  "  male  lineal  descendant." 
But  I  much  doubt  the  application  of  those  cases  to  a  case  like  the 
present.  In  those  cases,  there  is  a  designation  of  the  person  to 
take,  independent  of  the  line  through  which  he  is  to  take.  The 
description  can  be  answered  by  a  male  only.  But  in  this  case 
there  is  no  designation  of  the  persons  to  take,  independent  of  the 
line  through  which  they  are  to  take,  except  by  the  general  term 
"  next  of  kin,"  which  may  apply  to  a  female  as  well  as  to  a 
male.  , 

Assuming,  however,  that  under  a  disposition  of  personal  prop- 
erty to  the  nearest  of  kin  in  the  male  line,  in  preference  to  the 
female  line,  unexplained  by  any  context,  and  unaccounted  for  by 
any  surrounding  circumstances  to  which  the  Court,  placing  itself 
in  the  position  of  the  testator,  could  refer,  the  property  would  go 
to  the  nearest  male  relation  deriving  through  a  continuous  line  of 
males,  there  can  be  no  doubt  that  the  context  and  the  surrounding 
circumstances  may  alter  this  destination,  and  show  that  the  person 
who  would  thus  be  entitled  in  .the  absence  of  context  and  of  sur- 
rounding circumstances  was  not  the  person  who  was  intended 
by  the  testator  to  be  the  recipient  of  his  bounty.  And, 
in  my  opinion,  the  *  context  of  these  instruments,  coupled  *  71 
with  the  surrounding  circumstances,  is  sufficient  to  show 
that  this  testator,  when  he  used  the  expression  "  my  nearest  of 
kin  in  the  male  line  in  preference  to  the  female  line,"  did  not 
intend  to  describe  a  male  person  claiming  through  a  continuous 
line  of  males. 

This  testator,  by  his  will,  has  given  the  income  of  his  property 
as  to  three-fourths  to  bis  brothers  and  sisters,  and  one-fourth  to 
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his  nephews  and  nieces,  until  the  death  of  the  last  survivor  of  his 
brothers  and  sisters ;  and  then  he  has  given  three-fourths  of  the 
income  to  his  nephews  and  nieces,  and  one-fourth  to  the  children 
of  the  nephews  and  nieces,  until  the  death  of  the  last  survivor  of 
the  nephews  and  njeces.  It  is  clear,  therefore,  that  when  he 
made  his  will  he  contemplated  that  there  would  be  children  of  the 
nephews  and  nieces  when  the  last  survivor  of  them  died,  and 
the  codicil  shows  that  he  also  contemplated  that  there  might  be 
such  children  at  the  expiration  of  the  twenty-one  years'  term.  He 
must  have  known  then  that  these  children  might  be  his  nearest 
of  kin,  or  some  of  his  nearest  of  kin.  Then  he  gives  the  capital  of 
the  property  thus :  "  At  the  termination  of  which  period  of  twenty- 
,one  years,  the  whole  capital  sum  then  standing  in  the  books  of  the 
Bank  of  England  in  virtue  of  my  will,  and  this  a  codicil  thereto, 
shall  remain  to  be  disposed  of  towards  my  then,  nearest  of  kin  in 
the  male  line  in  preference  to  the  female  line." 

The  words  "  male  line  "  here  are  evidently  used  in  contradis- 
tinction to  ^^  female  line,"  and  if  the  male  line  means  a  male 
claiming  through  males,  the  female  line  must  equally  mean  a 
female  claiming  through  females ;  and  what  then  would  be  the 
result,  supposing  the  children  to  be  the  nearest  of  kin? 
*  72  That  the  daughters  of  *  nephews  would  not  be  included  in 
the  terms  of  gift,  nor  the  sons  of  nieces  in  the  terms  of 
exclusion.  A  construction  leading  to  such  a  result  cannot  surely 
be  reasonable. 

Again,  the  provision  as  to  the  change  of  name  clearly  shows 
that  the  testator  contemplated  that  a  person  not  bearing  his  name 
might  succeed  to  his  property.  But  a  male  claiming  through 
males  could  bear  no  other  name,  unless,  indeed,  in  the  unusual 
case  of  a  change  of  name,  an  event  to  which,  in  the  absence  of 
any  such  indication,  we  should  not,  I  think,  be  justified  in  con- 
sidering the  testator  to  have  referred.  Where  a  testator  refers  to 
a  state  of  things  which  may  happen  in  the  ordinary  course,  or  may 
happen  under  extraordinary  circumstances,  it  would  not,  I  think, 
be  a  sound  rule  of  construction  to  refer  the  language  which  he 
has  used  to  the  extraordinary  and  not  to  the  ordinary  course  of 
events. 

But,  again,  there  is,  I  think,  yet  more   convincing  evidence, 
upon  the  face  of  these  instruments,  that  this  testator  had  no  such 
intention  as  the  appellant  must  establish  in  order  to  maintain  his 
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elaim.  By  the  memorandum  various  articles,  ^hich  th^  testator 
enumerates,  are  to  descend  with  the  patent  of  his  armorial  bearings 
to  the  inheritor  hereafter  of  his  capital  property.  He  thus  shows 
that  the  person  to  whom  his  patent  would  descend  was  the  person 
who  was  intended  to  take  his  property ;  and  the  patent  is  limited 
to  the  descendants  of  his  father.  It  is  clear,  therefore,  that  he 
intended  the  descendants  of  his  father  to  take  in  preference  to 
more  remote  relations.  It  is  further  remarkable,  in  connection 
with  this  subject  of  the  arms,  that,  in  the  will,  he  uses  the 
term  ^^  assume  "  as  to  the  name,  but  *  drops  it  as  to  the  *  73 
arms,  and  contents  himself  with  the  expression  that  they 
shall  be  borne  and  used. 

These  considerations,  and  others  which  are  adverted  to  in  the 
Court  below,  have  satisfied  my  mind  that  this  testator  had  no  such 
meaning  as  has  been  imputed  to  him  by  the  appellant,  and  I  con- 
cur, therefore,  in  opinion  that  this  appeal  must  be  dismissed. 


KEY  V.  KEY. 
1853.    April  27.    May  3,  7.    Before  the  Lords  Justices. 

A  testator,  before  the  Wills  Act  came  into  operation,  devised  his  "  estate  **  at 
A.  to  S.  K.,  for  life,  charged  with  life  annuities,  but  in  case  the  annuitants, 
or  any  one  of  them,  survived  S.  K.,  he  gave  the  aforesaid  "  estate  ^^  to  S. 
K./S  eldest  surviving  son,  charged  with  the  annuities,  but  in  default  of  issue 
male  he  gave  the  aforesaid  "  estate  ^^  to  T.  K.,  charged  in  like  manner,  and 
unto  his  eldest  son  upon  the  same  conditions,  but  in  default  of  issue  male 
the  premises  were  to  descend  to  the  testator^s  heirs,  charged  as  above : 

1.  That  the  limitation  to  S.  E/s  eldest  surviving  son  ought  not  to  be  construed 

literally  so  as  to  make  it  dependent  on  S.  E.  being  survived  by  one  of  the 
annuitants.' 

2.  That  the  words  '*  in  default  of  issue  male"  were  not  to  be  construed  referen- 

tially  as  meaning  in  default  of  an  eldest  surviving  son,  but  generally,  so 
as  to  give  S.  K.  an  estate  in  tail  male.' 

3.  That  the  use  of  the  word  '*  estate  "  was  not  in  the  above  will  sufficient  to  give 

the  eldest  surviving  son  of  S.  K.  an  estate  in  fee-simple.' 


'  See  Hannam  v.  Sims,  2  De  G.  &  J.  151,  167. 
*  See  2  Jarman  Wills  (3d  Eng.  ed.),  447,  458. 

'  See  2  Jarman  Wills  (3d  Eng.  ed.),  262 ;  Martin  v.  M^Causland,  4  Ir.  Law 
Bep.  340 ;  Tyrone  o.  Waterford,  29  L.  J.  Ch.  486. 
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was  now  vested  in  hiin  under  the  will  of  John  Key,  of  Pul- 
ford. 

*  76        ♦  4th.  Whether  John  Reeve  had  become  entitled  to  any, 

and  what,  estate  or  interest  in  the  Ashby  Folville  estate. 

Mr.  Glasae  and  Mr.  Dickinson,  for  the  plaintiff.  —  First.  The 
limitations  to  take  elBFect  after  the  death  of  Samuel  Key  could  not 
have  been  intended  to  be  contingent  upon  a  perfectly  collateral 
event,  such  as  that  of  Samuel  Key  being  survived  by  all  or  any 
of  the  annuitants.  That  contingency  must  be  read  as  qualifying 
the  words  "  charged  with  the  aforesaid  annuities  "  only,  and  not 
as  applying  to  the  limitation  itself.  Any  other  construction  would 
involve  an  absurdity,  while  that  suggested  would  bo  in  conformity 
with  the  principles  on  which  Courts  have  acted  in  many  cases. 
Anonymous,  (a)  Webb  v.  Hearing,  (6)  Holmes  v.  Cradock,  (jc) 
Pearsall  v.  Simpson,  (d)  Quicke  v.  Leach,  (e) 

Secondly.  The  limitation  to  Samuel  Key  for  life  with  remain- 
der "  to  the  eldest  surviving  son  of  Samuel  Key,  with  remainders 
over  in  default  of  issue  male,"  must  mean  in  default  of  issue  male 
of  Samuel  Key,  so  that  Samuel  Key  took  an  estate  in  tail  male. 
The  plaintiflF  therefore  as  the  heir  male  is  entitled  to  the  estate. 

They  also  cited  Robinson  v.  Robinson,  (^g)  Attomet/- General  y. 
Sutton,  (A)  Doe  v.  Halley,  (%)  Wight  v.  Leigh,  (Jc)  Parr  v.  Swin- 
dels,  (V)  Doe  v.  Q-allini,  (m)  Doe  v.  Lucraft,  (n)  Massey  v.  Hud- 
son, (oi) 

« 

*  77        *Mr.  Lee  and  Mr.  Lonsdale,  for  Jane  Key,  cited  Luxford 

V.  Cheek,  Qp)  Tompkins  v.  Tompkins,  (y) 

Mr.  RoundeU  Palmer  and  Mr.  Druce,  for  Miss  Frances  Key.  — 
The  words  "  in  default  of  issue  male  V  must  be  read  with  reference 

(a)  2  Vent.  363.  (Ji)  15  Ves.  29. 

(6)  Cro.  Jac.  415.  («)  13  M.  &  W.  218. 
(c)  3  Ves.  317. 

{g)  1  Burr.  38;  2  Ves.  225;  S.  C,  nam.  Robinson •».  Hicks,  3  Bro.  P.  C. 
(Tomlin's  ed.)  180. 

(h)  1  P.  Wms.  753.  (n)  1  Moo.  &  Scott,  573. 

(i)   8  T.  R.  5.  (o)  2  Mer.  130. 

(k)  15  Ves.  564.  (j?)  3  Lev.  125. 

(I)  4  Russ.  283.  (?)   Prec.  Ch.  397. 
(m)  3  A.  &  E.  340. 
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to  the  issue  male  previously  mentioned,  viz.,  an  eldest  surviving 
son.  M<meypenny  v.  Dering^(ja)  Bennett  v.  Lowe^^Ji)  JEastr. 
Cook,  (c)  Hudson  v.  Bryant,  (d)  Doe  v.  Fricker,  (e)  There  hav- 
ing been  an  eldest  surviving  son  to  whom  the  "  estate  "  was  de- 
vised, charged  with  annuities,  he  took  in  fee-simple. 

Mr.  Malins  and  Mr.  Dugmore,  for  John  Reeve,  the  heir-at-law. — 
First,  the  ordinary  and  correct  interpretation  of  the  words  used 
by  a  testator  must  be  adhered  to,  unless  it  can  be  shown  that  the 
testator  used  them  in  a  different  sense,  and  no  transposition  ^or 
interpretation  can  be  made,  merely  because  the  disposition  as  it 
stands  may  appear  capricious.  Applying  that  rule  to  the  present 
case,  there  is  no  devise  in  the  event  which  happened  of  all  the 
annuitants  dying  in  the  lifetime  of  Samuel  Key. 

Secondly,  if  the  Court  should  think  otherwise,  still  the  devise 
was  to  the  eldest  surviving  son  for  life,  or  in  tail  male,  and  the 
reversion  descended  to  the  heir. 

They  cited  and  commented  upon  Shuldham  v.  Smith,  (^r) 
Denn  v.  Bagshaw,  (K)  Amershury  v.  Brown,  (i)  Doe  v. 
*  Cooke,  (Jc)  Foster  v.  Romney,  (J)  Hay  v.  Coventry,  (m)  *  78 
Doe  V.  Lean,  (n)  Massey  v.  Hudson,  (o)  Holmes  v.  Cra- 
dock,(^p)  Browne  v.  Lord  Kenyon,  (jq)  Parry.  Swindels,(r)  Early 
V.  Middleton,  («)  Bird  y.  Luckie,  (t)  Dicken  v,  Clarke,  (u)  Wilson 
v.  Eden,  (v)  Thomhill  v.  Hall,  (tr)  Doe  v.  Haslewood,  (rr) 
Livesey  v.  Livesey,  (jf)  East  v.  Twyford,  (z)  Doe  v.  Vaughan,  {aa) 
Doe  V.  Tucker,  (W)  Doe  v.  Taylor,  (cc)  Doe  v.  Charlton,  (dd) 

Judgment  reserved. 

(a)  7  Hare,  568.  (q)  8  Madd.  410. 

(6)  5  Moore  &  P.  485.  (r)  4  Russ.  283. 

(c)  2Ve8.  30.  (*)   14Beav.  458. 

Id)  1  Coll.  681.  .  (0   8  Hare,  301. 

(0  6  Exch.  510.  (tt)  2  Y.  &  C.  572. 

Ig)  6  Dow,  22.  \v)  14  Q.  B.  266. 

(h)  6  T.  R.  f  12.  (w)  8  BU.  N.  S.  88. 

(0   1  Vea.  477.  482.  (x)  10  C.  B.  545. 

{k)  7  East^  269.  (y)  2  H.  L.  Can.  419. 

(0    11  East,  594.  (z)  9  Hare,  718. 

(m)  8  T.  R.  88.  {aa)  5  B.  &  A.  464. 

(n)  1  Q.  B.  229.  (hh)  8  B.  &  Ad.  473. 

(o)  2  Mer.  130.  (cc)    10  Q.  B.  718. 

Ip)  8  Yes.  317.  (dd)  1  Man.  A  Gr.  429. 
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May  7. 


The  Lord  Justice  Knight  Bruce.  —  In  this  case  the  plaintiff  is 
neither  the  heir  nor  the  co-heir,  nor  descended  from  any  heir  or 
co-heir  of  the  testator,  who  died  a  bachelor,  and  whose  heiress 
presumptive  when  he  made  his  will,  and  heiress  at  his  decease, 
was  his  sister,  Mrs.  Reeve,  the  grandmother  of  one  of  the  de- 
fendants. 

It  seems  that  Samuel  Key,  named  in  the  wiU  as  a  particular 
dflFisee,  was  not  otherwise  related  to  the  testator  than  as  his  first 
cousin,  once  removed,  but  was  his  kinsman  through  males  exclu- 
sively, and  the  state  of  the  family  was  such  that  if  a  freehold  of 
inheritance  had  been  settled  on  the  testator's  paternal  grandfather 
in  tail  male,  it  would  on  the  testator's  death,  happening 
*  79  *  either  when  it  did  or  immediately  after  the  making  of  the 
will,  have  descended  or  devolved  from  the  testator  on  that 
Samuel  Key  in  tail  male  per  formam  doni  ;  and  would  also,  per 
formam  doni^  have  descended  or  devolved  from  him  at  his  death 
on  his  eldest  son,  the  deceased  John  Key,  of  Fulford,  and  from 
him  at  his  death  on  his  brother,  the  plaintiff.  These  circum- 
stances were  admitted  on  all  hands  at  the  bar,  and  it  was  in  the 
same  manner  admitted  that  Samuel  Key,  the  particular  devisee, 
was  the  same  person  as  Samuel  Key  the  residuary  legatee  and 
executor  ;  that  not  any  issue  of  Samuel  Key  the  devisee  was  born 
in  the  testator's  lifetime,  and  that  Samuel  Key,  the  devisee,  had  a 
brother  of  the  whole  blood,  named  Thomas  Key,  who  was  born 
before  the  will,  and  being  the  person  mentioned  in  the  case  as 
having  died  in  the  year  1833  must  have  survived  the  testator. 
Aware  of  these  facts,  we  are  to  interpret  the  language  of  the 
will. 

The  first  question  is,  whether  the  words  "  but  in  case  the  afore- 
said annuitants,  or  any  one  of  them,  shall  survive  the  said  Samuel 
Key,  I  then  give  and  bequeath  the  aforesaid  estate  at  Ashby  Pol- 
ville  unto  the  eldest  surviving  son  of  the  said  Samuel  Key  charged 
with  the  aforesaid  annuity"  are  to  be  construed  literally  and 
strictly,  and  to  be  treated  for  every  purpose  and  in  every  sense  in 
the  order  in  which  they  stand.  It  would,  in  my  opinion,  be  pro- 
digiously wrong  to  do  so.  I  think  it  plain  that  the  words  "  but  in 
case  the  aforesaid  annuitants,  or  any  one  of  them,  shall  survive  the 
said  Samuel  Key,"  are  to  be  understood  and  treated  exactly  as  if 
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they  had  not  stood  where  thej  are,  but  had  been  inserted  inime- 
diatelj  before  the  word  "  charged."  This  point  I  consider  scarcely 
susceptible  of  reasonable  argument.  The  testator,  in  the  passage 
that  I  have  quoted,  mentions  the  annuitants  and  annuities  for  the 
mere  purpose  of  declaring  that  the  property  is  to  remain 
liable  to  the  •  annuities,  until  their  extinction  respectively  *  80 
not  with  a  view  to  make  the  title  of  any  person  to  the  prop- 
erty dependent  on  the  life  or  death  of  any  annuitant. 

Then  comes  the  question  of  the  meaning  of  the  words  ^^  but  in 
default  of  issue  male,"  twice  used.  In  default  of  whose  issue 
male  ?  It  is,  I  think,  manifest  that  the  testator  means  issue  male 
of  Samuel  Key,  the  devisee,  where  the  words  first  occur,  and  issue 
male  of  his  brother  Thomas  where  the  words  secondly  occur.  It 
is  a  different  point  whether  by  construction  the  word  "  such  " 
should  or  should  not  be  inserted  immediately  before  the  words 
'^  issue  male."  Of  course  I  do  not  dispute  such  an  authority  as 
Morse  v.  Lord  Ormonde^  (a)  decided  by  Lord  Eldon,  as  correctly, 
I  believe,  as  it  was  usual  for  him  to  decide ;  and  if  the  intention 
of  the  testator  in  the  present'  case,  to  be  fairly  collected  from  the 
whole  of  his  will,  would  have  been  saved  from  disappointment  and 
defeat  by  interprefing  the  instrument  as  if  the  word  '^  such  "  had 
immediately  preceded  the  words  '^  issue  male,"  I  should  have  felt 
no  difficulty  in  thus  reading  and  construing  it,  but  my  deliberate 
opinion  is  that  such  a  construction  of  this  will  is  not  only  unneo- 
essary,  but  would  be  rather  opposed  than  conformable  to  the  tes- 
tator^s  wishes  to  be  collected  from  the  whole  of  the  instrument, 
and  would  be  unreasonable.  Those,  I  suppose,  who  read  ^'  issue 
male  "  as  ^^  such  issue  male,"  hold  that,  had  Samuel  Key  and  his 
brother  Thomas  died  respectively  leaving  no  son,  but  leaving  grand- 
sons in  the  male  line,  those  grandsons  would  have  taken  nothing, 
and  that  the  Ashby  estate  would  in  that  event  on  the  death  of 
Samuel  have  gone  under  the  will,  though  in  a  sense  by  descent 
from  the  testator,  through  Mrs.  Beeve  and  her  son  William  to 
General  Reeve,  the  testator's  present  heir.  I  think  ♦  there  *  81 
is  on  the  face  of  the  will  demonstration  that  the  testator 
intended  otherwise.  Its  contents  satisfy  me  that  he  meant,  as  to 
the  Ashby  estate,  to  postpone  the  female  line,  to  postpone  his 
sbter  and  her  descendants,  not  only  to  Samuel  and  Thomas 

(a)  1  Ross.  882. 
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Key,  but  to  all  their  male  descendants  in  the  male  line.  In 
short,  I  view  the  will  as  containing  nothing  to  warrant,  but 
much  to  prohibit,  the  reading  of  ^^  issue  male  "  as  ^^  such  issue 
male." 

If  then  the  word  "  such  "  is  not  to  be  added,  Samuel  Key,  the 
devisee,  must  certainly,  I  conceive,  be  held  to  have  taken  under 
the  will  an  estate  in  tail  male,  subject  to  the  single  question, 
whether  his  eldest  surviving  son  took  an  estate  in  fee-simple,  in 
remainder,  expectant  on  Samuel  Key's  death ;  for  it  cannot  ration- 
ally be  contended  that  "  the  eldest  surviving  son  "  of  Samuel  Key 
took  an  estate  in  tail  general,  and  if  "  the  eldest  surviving  son  "  of 
Samuel  Key  took  an  estate  for  life  or  an  estate  in  tail  male,  that 
in  my  opinion  is  for  every  present  purpose  immaterial. 

The  use  of  the  word  "estate"  does  not  render  it  necessary  to 
answer  this  question  in  the  affirmative.  It  is  a  question  of  inten- 
tion, and  if  the  general  intention,  to  be  collected  from  the  whole 
instrument,  will  be  effectuated  by  holding  that  Samuel  Key's 
"  eldest  surviving  son,"  besides  such  interest  as  may  be  said  to  be 
taken  by  the  issue  heir  in  tail  male  of  a  tenant  in  tail  male,  took 
no  interest  except  as  a  devisee  for  life,  or  no  interest  except  as  a 
devisee  in  tail  male,  or  no  interest  at  all,  it  f&  competent  to  the 
Court,  and  the  duty  of  the  Court,  to  hold  that  Samuel  Key's 
"  eldest  surviving  son  "  did  not  take  an  estate  in  fee-simple.  I  am 
accordingly  of  opinion  that  Samuel  Key's  "  eldest  surviving  son  " 
did  not  take  an  estate  in  fee-simple,  for  upon  a  different  view 
♦  82  of  the  will  in  the  events  —  the  probable  events  —  •  that  hap- 
pened, every  limitation  of  the  property  except  in  favour  of 
that  "eldest  surviving  son"  was  from  the  moment  of  Samuel 
Key's  death  annihilated. 

I  think  that  Samuel  Key  was  made  by  the  will  tenant  in  tail 
male,  either  immediately  or  in  remainder  expectant  on  a  life-estate 
or  an  estate  in  tail  male,  in  his  eldest  surviving  son,  and  of  course 
therefore  I  think  that  the  plaintiff,  upon  his  elder  brother's  death 
without  male  issue,  became  entitled  in  possession  to  the  devised 
estate,  as  heir  in  tail  male  of  Samuel  Key,  subject  to  the  claim 
(not  disputed  by  the  plaintiff)  of  his  elder  brother's  widow  to 
dower. 

This  conclusion  in  the  plaintiff's  favour  seems  to  me  consistent 
with  reason  and  good  sense,  opposed  neither  to  Blackburn  v.  Edg- 
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fey,  (a)  nor  to  Morse  v.  Lord  Ormonde  y  (6)  and  supported  if  not 
rendered  necessary  by  numerous  authorities  of  great  weight  and 
consideration,  among  which  it  may  perhaps  not  be  quite  superflu- 
ous to  specify,  upon  one  point,  PearsaU  v.  Simpson^  ((?)  Massey  ▼. 
JBudson,  (rf)  JEast  v.  Oooky  (e)  Broumsword  v.  Edwards^  (jg)  Boon 
T.  Vomforihy  (K)  and  as  to  the  rest  the  case  on  Mr.  Sutton's 
will  (i),  and  Roe  v.  Qrefv,  (A)  Stanley  v.  Leigh,  (Z)  Robinson  v. 
Robinson,  (m)  in  the  House  of  Lords  as  Robinson  v.  Bxcks,  (n) 
Doe  V.  HaUey,  (o)  Jesson  v.  2>o«,  (p)  usually  cited  as  Jesson  ▼. 
Wr^At,  TF^A^  V.  Leigh,  (q)  and  a  case  in  Barnwell  &  Oresswell 
of  2>oe  V.  Harvey,  (r) 

♦  I  will  venture  to  read  the  judgments  in  two  of  them ;  they  ♦  88 
are  Sir  William  Grant's.  In  Pearsall  v.  Simpson^  he  says, 
"  The  only  question  is  whether  Richard  Stafford's  taking  for  life 
was  a  conditioii  precedent  to  the  cousins  of  the  testatrix  taking 
the  capital.  That  would  be  a  most  absurd  condition  undoubtedly ; 
for  there  is  no  sense  or  reason,  making  the  right  of  her  first 
cousins  depend  upon  a  fact  totally  unconnected  with  any  intention 
as  to  them.  What  was  it  to  them,  whether  Richard  Stafford  took, 
or  not  ?  Such  a  construction  is  not  to  be  made,  unless  absolutely 
necessary.  It  is  very  different  from  the  case  put  by  Mr,  Cooke  ;  a 
case  of  direct  condition,  that  tf  A.  lives  to  a  particular  period  he 
shall  take:  otherwise  he  shall  not.  It  was  doubtful  whether 
Richard  Stafford  would  live  to  become  entitled  lb  the  interest. 
The  testatrix,  giving  the  capital  over  after  his  death,  recollects 
that  he  may  not  live  to  take  the  interest :  but  if  he  does  she  makes 
his  death  the  period  at  which  her  first  cousins  are  to  take.  It  is 
not  a  condition  precedent,  but  fixing  the  period  at  which  the  lega- 
tees over  shall  take,  if  he  ever  takes.  The  words  will  bear  that 
construction,  and  the  reason  of  the  thing  seems  to  require  it." 

(a)  1  P,  W.  600.  («)  2  Ves.  80. 

(6)  1  Rubs.  382;  ig)  2  Ves.  243. 

(c)  15  Ves.  29.  {h)  2  Ves.  277. 

(d)  2  Mer.  130. 

(»)  Attorney-Oeneral  v.  Sutton,  1  P.  W.  764 ;  8  Bro.  P.  C.  75. 
(A)  2  Wil.  822.  (o)  8  T.  R.  6. 

(0   2  P.  W.  686.  (p)  2  BUI  1. 

(m)  1  Burr.  38.  (gr)  15  Ves.  564. 

(n)  8  Bpo.  p.  C.  180.  (r)  4  B.  &  C.  623. 

»  See  1  Jannan  Wills  (3d  Eng.  ed.),  767 ;  Wright  v,  Wright,  21  L.  J.  Cfh. 
775. 
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In  W^ht  V.  Leigh  he  says, "  The  evident  intention  of  this  testa- 
tor  was  to  prefer  all  the  male  issile  of  somebody,  either  of  the 
plaintiff  or  of  his  first  and  other  sons  to  the  daughter ;  but  she  has 
not  given  such  an  interest  to  any  one  as  would  enable  male  issue, 
generally,  to  take ;  for  all  that  is  given  to  the  plaintiff,  is  what 
amounts  in  law  to  an  estate  for  life,  and  so  it  is  with  regard  t<^  the 
estates  given  to  his  first  and  other  sons.  It  is  necessary,  there- 
.fore,  in  order  to  effectuate  the  general  intention  in  favour  of  issue 
male,  to  consider  some  of  the  antecedent  takers  as  having  by  im- 
plication such  an  estate  as  would  enable  all  the  issue  male  to  take ; 
which  can  only  be  by  giving  an  estate  tail  either  to  the  father, 
*84  or  to  his  first  *and  other  sons.  The  male  issue  intended 
must,  I  think,  be  the  male  issue  of  the  father,  not  of  the  sons. 
Nothing  is  before  mentioned  of  any  issue  male  of  the  sons ; 
whereas  there  is  a  certain  description  of  male  issue  of  the  &ther 
before  spoken  of,  namely,  his  ^rst  and  other  sons.  Therefore  the 
failure  of  issue  male  intended  must  be  of  issue  male  of  the  father, 
rather  than  of  the  sons.  When  the  Court  has  determined  what  is 
the  effect  of  the  limitation,  it  is  the  duty  of  the  trustees  to  convey 
accordingly ;  and  the  construction  I  put  upon  this  will  being  that 
this  is  a  limitation  to  the  issue  male  of  the  father,  they  must  so 
make  the  conveyance." 

Mr.  Dvgmore^  in  the  course  of  his  learned  and  able  ailment 
(in  which  he  m  strongly  recommended  the  letter  as  a  safe  and 
steady  guide,  and  warned  us  against  the  seductions  of  the  spirit), 
having  pressed  on  us,  or  on  me  at  least,  some  observations  made 
on  another  occasion,  it  may  not  be  improper  to  add  that  I  do  not 
see  any  reason  for  departing  from  what  I  did,  or  qualifying  what  I 
said,  in  Bird  v.  Luckie^  (a)  (the  case  that  he  brought  to  bear  on 
me  particularly),  or  in  JEvans  v.  Jones ^  (6)  reported  in  the  second 
of  Mr.  CoUyer's  volumes. 

I  agree  "  certa  pro  incertis  non  relinquenda,"  but  I  say  also,  "  In 
obscuris  quod  verisimilius,"  and  as  ^'  Leges  non  ex  verbis  sed  ex 
mente  intelligendas,"  so  of  wills.  In  common  with  all  men,  I 
must  acknowledge  that  there  are  many  cases  upon  the  construction 
of  documents  in  which  the  spirit  is  strong  enough  to  overcome  the 
letter ;  cases  in  which  it  is  impossible  for  a  reasonable  being,  upon 
a  careful  perusal  of  an  instrument,  not  to  be  satisfied  from  it« 

(a)  8  Hare,  301.  (6)  2  Coll.  516. 
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contents  that  a  literal,  a  strict,  or  an  ordinary  interpretation  given 
to  particular  passages,  would  disappoint  and  defeat  the  inten- 
tion with  which  the  *  instrument,  read  as  a  whole,  persuades    *  86 
and  convinces  him  that  it  was  framed.     A  man  so  con- 
vinced is  authorized  and  bound  to  construe  the  writing  accord- 
ingly.^ 

Such  decisions  upon  controversies  '^  ex  scripto  et  sententia," 

as  Cicero  terms  them  (a),  —  "scripti  et  voluntatis"  in  the  lan- 
guage of  Quintilian  (6),  —  who,  citing  the  judicium  Curianum, 
says,  (c)  ^'  In  testamentis  et  ilia  accidunt  ut  voluntas  manifesta 
sit,  scriptum  nihil  sit,"  and  adds,  ^'  Id  quoque,  quod  huic  contra- 
rium  est,  accidit  nuper  ut  esset  scriptum  quod  appareret  scripto- 
rem  noluisse,"  (d)  — have  been  of  course  frequent  and  familiar 
when  and  wherever  justice  has  been  administered  among  civilized 
and  enlightened  men.  This  is  a  controversy  of  that  class ;  and 
though  it  may  perhaps  seem  neither  necessary  nor  very  apt  in  a 
cause  of  the  particular  species  of  the  present  to' refer  to  such  cases 
as  Browne  v.  De  Laety  (e)  Church  v.  Munday^  (jg)  and  Booth  v. 
Blundellj  (A)  yet  the  language  of  Lord  Thurlow  and  Lord  Eldon 
in  those  instances  seems  to  me  not  without  application.  Nor  does 
Lord  Eldon's  reference',  with  apparent  assent,  in  Wi/kham  v. 
Wt/kham  (t)  and  Wilkinson  v.  Adam^  (Jc)  to  Lord  Hardwicke's 
expression  in  Coryton  v.  Helyar,  (J)  The  language,  as  given  in 
WUkinson  v.  Adam,  (Jc)  is  '^  necessary  implication  means,  not 
natural  necessity,  but  so  strong  a  probability  of  intention,  that  an 
intention  contrary  to  that  which  is  imputed  to  the  testator,  cannot 
be  supposed."  The  phrases  given  in  Wykham  v.  Wykhamy(%) 
are '^probable  necessity,"  and  "an  implication  so  probable  that 
the  mind  could  not  resist  it."  Mr.  Cox^s  report  is  thus :  "  There 
is  hardly  any  case  where  an  implication  is  of  necessity,  but 
it  is  called  * '  necessary '  because  the  Court  finds  it  so  to  *  86 
answer  the  intention  of  the  devisor."  Finally,  I  may 
mention  the  present  Lord  Chancellor's  opinion  in  a  recent  case  of 

• 

(a)  De  Inv.  Bhet.  lib.  2,  c.  42.  {g)  12  Yes.  426. 

(&)  Inst.  Orator,  tib.  7,  c.  6,  §  1.  (A)  1  Mer.  193 ;  19  Yea.  494. 

(c)  Ih,  §  9.  (0    18  Yes.  895. 

(d)  lb.  §  11.  (k)  1  Y.  &  B.  466. 
(0  4  Bro.  C.  C.  527.  (0  2  Cox,  840. 

1  See  Crofta  o.  Middleton,  8  De  6.,  M.  &  G.  216 ;  Ware  v.  Watson,  7  De 
6.,  M.  &  G.  259. 
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Hart  y.  Tulk^  (a)  where  it  was  held  bj  his  Lordship  and  myself 
that  a  schedule  had  been  described  in  a  will  by  a  wrong  number^ 
and  the  authorities  there  referred  to. 

The  Lord  Justice  Turner.  —  I  have  little  to  add  in  this  case. 
The  cases  upon  this  subject  are  so  numerous,  and  the  distinctions 
upon  them  so  subtle,  that  no  general  rule  can  be  deduced  from 
them  beyond  this,  that  it  is  the  duty  of  the  Court,  as  far  as  possi- 
ble, to  collect  and  carry  out  the*  intention  of  the  testator. 

The  first  question  which  arises  on  this  will  is  whether  all  the 
dispositions  of  the  estate  after  the  death  of  Samuel  Key  were 
meant  to  be  contingent  upon  his  being  suryived  by  all  or  any  one 
of  the  annuitants.  This  depends  upon  the  construction  to  be  put 
upon  the  clause,  ^^  but  in  case  the  aforesaid  annuitants  or  any  one 
of  them  shall  survive  the  said  Samuel  Key,  I  then  give  and  be- 
queath the  aforesaid  estate  at  Ashby  Folville  unto  the  eldest  sui^ 
viving  son  of  the  said  Samuel  Key,  charged  with  the  aforesaid 
annuities,  but  in  default  of  issue  male  I  give  and  bequeath  the 
labove-demised  premises  unto  his  brother  Thomas  Key,  charged 
in  like  manner  with  the  aforesaid  annuities,  and  unto  his  eldest 
surviving  son  on  the  same  condition,  but'  in  default  of  issue  male 
my  will  is  that  the  aforesaid  demised  premises  do  descend  unto 
my  heirs-at-law,  charged  nevertheless  with  the  above-mentioned 
annuities  or  out-payments."  Was  it  intended  by  this  testator  that 
the  eldest  surviving  son  of  Samuel  should  take  the  estate 
*  87  only  in  the  event  of  its  being  charged  *  with  the  annuities, 
or  that  he  should  take  the  estate  charged  with  the  annuities 
if  they  should  be  subsisting  at  the  death  of  Samuel  ?  Now  this 
estate  was  the  principal  and  the  favourite  subject  of  the  testator's 
dispositions,  and  whatever  other  intention  he  may  have  had  re- 
specting it,  no  one  can  doubt  that  it  was  not  his  intention  to  die 
intestate  as  to  it.  But  if  the  eldest  siirviving  son  of  Samuel  was 
to  take  the  estate  only  in  the  event  of  the  annuitants,  or  of  any 
of  them,  surviving  Samuel,  there  would  be  an  intestacy,  as  to  this 
estate,  beyond  the  life-interest  of  Samuel,  if  (as  the  event  happened) 
all  the  annuitants  died  in  his  lifetime.  This  would  be  a  conse- 
quence so  foreign  to  the  testator's  intention  that  the  Court  cei^ 
tainly  ought  not  to  adopt  it  if  any  other  reasonable  construction 

(a)  2  De  6.,  M.  &  6.  300. 
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can  be  found,  and  I  think  the  reasonable  and  true  construction 
is,  that  the  eldest  son  of  Samuel  was  to  take  the  estate  charged 
with  the  annuities  if  the  annuitant  survived  Samuel.  The  con- 
text seems  to  me  to  favour  this  construction.  The  testator  has 
tiu'ougfaout  treated  these  annuities  as  charges  on  the  successive 
interests  of  the  devisees.  Each  successive  devise  is  expressed  to 
be  ^^  charged  with  the  aforesaid  annuities."  In  the  clause  imme- 
diately preceding  the  devise  to  the  eldest  surviving  son  of  Samuel 
he  had  been  dealing  with  the  annuities,  and,  as  it  seems  to  me, 
considered  that  he  had  charged  them  only  upon  the  life-estate  of 
Samuel,  and  therefore,  when  he  commences  the  new  disposition 
after  the  death  .of  Samuel,  he  takes  up  the  annuities  and  charges 
them  upon  the  interest  of  the  devisee.  It  is  for  this  reason  I 
liiink  the  testator  has  U8*ed  the  word ''  but,"  which  may  be  well 
understood  if  referred  to  the  annuities,  but  can  have  no  proper 
meaning  if  referred  to  the  devise  in  favour  of  Samuel's  son. 
My  opinion  therefore  is,  that  the  ulterior  devises  are  not  contin- 
gent upon  the  annuitants  surviving  Samuel. 

*  We  come,  then,  to  the  material  question  in  the  case.  *  88 
What  estates  are  taken  by  the  devisees  ?  According  to  the 
terms  of  the  devise,  the  estate  is  to  go  to  Samuel  for  life,  then 
to  the  eldest  surviving  son  of  Samuel,  charged  with  the  annuities, 
but  in  default  of  issue  male,  to  Samuel's  brother  Thomas,  charged 
in  Uke  manner  with  the  annuities,  and  to  his  eldest  surviving  son 
on  the  same  conditions,  but  in  default  of  issue  male,  to  the  testa- 
tor's heirs-at-law.  Now,  one  thing  is  here  clear,  that  the  estate 
is  to  go  over  to  Thomas  and  his  son,  and  afterwards  ix)  the  heirs 
only,  in  default  of  issue  male,  and  we  must  therefore  consider  what 
i»  tlie  meaning  of  these  words,  ^'  in  default  of  issue  male."  Do 
they  meaii  in  default  of  an  eldest  surviving  son,  or  do  they  mean 
in  default  of  issue  male  of  an  eldest  surviving  son,  or  do  they 
mean  in  default  of  issue  male  of  Samuel  ? 

The  first  construction  of  the  words,  that  they  mean  in  default 
of  an  eldest  surviving  son,  was  maintained  by  the  defendants, 
Jane  Key  and  Prances  Key,  who  are  devisees  under  the  will  of 
John  the  eldest  son  of  Samuel,  and  on  whose  behalf  it  was  argued 
that  he  took  in  fee.  But  I  am  of  opinion  that  this  construction 
cannot  be  maintained.  To  put  this  construction  upon  the  will 
would  be  to  read  the  words  '^  in  default  of  issue  male  "  as  if  they 
were  ''  in  default  of  such  issue  male."    It  was  indeed  argued  that 
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where  there  was  a  ^fl:  to  a  particular  description  of  issue,  and  a 
gift  over  in  default  of  issue,  the  gift  over  was  in  all  cases  construed 
to  be  in  default  of  the  issue  particularly  described,  but  this  argu- 
ment clearly  went  too  far.  It  was  then  attempted  to  class  the 
cases  in  which  the  gift  over  in  default  of  issue  was  to  be  limited 
to  issue  particularly  described,  and  to  bring  this  case  within  the 
rules  propounded.  But  it  is  obyious  that  no  general  rule  can  be 
laid  down  upon  a  subject  on  which  the  testator's  intention, 

♦  89    expressed  by  *  the  will  must,  in  each  case,  be  the  only  guide. 

Now,  if  this  testator  had  intended  the  estate  to  go  over  in 
case  there  was  no  eldest  surviving  son  of  Samuel,  why  was  the 
phraseology  of  the  will  altered  ?  Why  are  the  words  "  in  default 
of  issue  male  "  used,  instead  of  the  words  ''  in  case  there  shall  be 
no  eldest  surviving  son,"  the  very  form  of  expression  which  he 
had  used  with  reference  to  the  annuitants  in  the  introduction  of 
this  very  devise  ?  Why  is  the  expression  in  the  dispositive  clause 
eldest  surviving  son,  and  in  the  gift  over  male  issue  ?  Male  issue 
is  a  technical  term,  and  there  is  no  context  which  I  can  find  to 
warrant  the  Court  in  putting  upon  it  any  other  than  its  technical 
construction.  The  context  in  the  Will  seems  to  me  to  favour  the 
extended  rather  than  the  restricted  meaning  of  the  words  male 
issue ;  for  it  is  clear  that  this  testator  preferred  the  male  branches 
of  his  family.  He  has  given  them  the  estate  in  preference  to  his 
sister,  and  any  construction  which  limits  the  natural  meaning  of 
the  words  "  male  issue  "  would  tend  to  defeat  the  preference  he 
has  shown.  It  would  accelerate  the  ultimate  limitation  in  favour 
of  his  heirs. 

The  second  construction  of  the  words,  that  they  mean  in  default 
of  issue  male  of  the  eldest  surviving  son  of  Samuel,  was  contended 
for  by  the  other  defendant,  General  Reeve,  the  testator's  heir,  on 
whose  behalf  it  was  argued  that  John  took  an  estate  tail,  but  I  am 
also  of  opinion  that  this  construction  cannot  be  maintained.  The 
devise  is  in  favour  of  the  eldest  surviving  son  of  Samuel,  and  when 
the  testator  speaks  of  default  of  issue  male,  I  think  he  must  be 
taken  to  refer  to  the  class  of  which  the  devisee  whom  he  has  de- 
scribed is  a  member. 

My  opinion,  therefore,  is  that  the  words  "  in  default  of  issue 

•  90    male,"  mean  "  in  default  of  issue  male  of  *  Samuel,"  and  that 

the  estate  being  given  over  only  upon  the  general  failure  of 
Samuel's  issue  male,  he  took  an  estate  in  tail  male.    This  estate 
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not  having  been  barred  by  John,  I  think  the  plaintiff  is  enti- 
tled. 

Whether  the  estate  tail  in  Samuel  was  immediate  or  expectant 
upon  an  estate  in  either  or  both  of  his  sons,  it  is  not  necessary  to 
determine.    In  either  case  the  plaintiff  is  entitled. 


GOODWIN  V.  FIELDING. 

1863.    April  28,  80.    May  2,  9.    Before  the  Lobds  Justicbs. 

The  executrix  of  a  lessee  agreed  to  sell  to  A.  the  residue  of  her  term  (except  a 
day)  and  the  fixtures  on  the  premises  for  4001.  This  agreement  was 
entered  into  by  the  executrix  without  advice,  and  there  was  no  written 
memorandum  of  it  except  a  letter  written  by  the  executrix  to  her  own 
solidtor  a  few  hours  afterwards.  Subsequently  the  landlord,  knowing  that 
there  had  been  a  negotiation,  if  not  an  agreement,  between  the  executrix 
and  A.,  agreed  with  her  for  the  purchase  of  the  residue  of  the  term  for 
5dOl.  A.,  on  hearing  of  this,  offered  the  executrix,  if  she  would  complete 
her  contract  with  him,  lOOOr.  as  purchase-money,  and  indemnity  against 
any  proceedings  on  the  part  of  the  landlord.  She  accepted  the  offer,  and 
demised  the  premises  to  A.  for  the  whole  term  wanting  a  day :  HeLd, 

1.  That  the  original  agreement  (if  any)  with  A.  was  such  in  its  nature  and 

circumstances  as  not  to  be  of  any  validity  in  equity,  unless  the  price  waa 
shown  to  be  equal  or  more  than  equal  to  the  value  of  the  property.' 

2.  That  as  this  was-  not  shown  the  landlord  was  entitled  to  a  specific  performance 

of  his  agreement,  not  only  against  the  executrix,  but  against  A. 
Quart,  whether  the  letter  to  the  solicitor  was  a  sufficient  memorandum  in  writing 
within  the  meaning  of  the  Statute  of  Frauds.' 

These  were  two  appeals  from  a  decree  of  Vice-Chancellor 
Stuart,  directing  the  specific  performance  of  an  agreement  under 
the  following  circumstances,  as  appearing  upon  the  affidavits  in 
support  of  and  in  opposition  to  a  motion  for  a  decree. 

By  an  indenture  of  lease  dated  the  19th  of  August,  1842,  the 
plaintiff  demised  to  James  Fielding  (since  deceased)  the  Beulah 
Spa  hotel,  at  Norwood,  with  the  appurtenances,  for  twenty-one 

>  See  1  Sugden  V.  &  P.  (7th  Am.  ed.)  [67]. 

•  See  Bayley  p.  Fitzmaurice,  8  El.  &  Bl.  664;  S.  C,  9  H.  L.  Cas.  78; 
Farwell  v,  Mather,  10  Allen,  322 ;  Ridgway  v.  Wharton,  3  De  G.,  M.  &  G.  697, 
and  cases  in  note  (1) . 
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years ;  and  by  another  indenture  of  lease,  dated  the  Slst  of  August, 
1846,  the  plaintiff  demised  to  James  ]^ielding  a  cottage  and 

*  91    land  *  adjoining,  with  the  appurtenances,  from  the  24th  of 

June,  1846,  for  the  term  of  sixteen  years  thence  next 
ensuing. 

James  Fielding  died  on  the  3d  of  March,  1851,  having  by  his 
will,  dated  the  3d  of  February,  1849,  bequeathed  to  his  wife,  the 
defendant,  Eliza  Anne  Fielding,  all  his  leasehold  premises  at  Nor- 
wood during  her  life  or  widowhood,  with  power,  in  her  discretion, 
to  sell  and  dispose  of  all  and  every  or  any  of  the  same  ;  and  he 
appointed  her  sole  executrix  of  his  will,  which  she  proved  on  the 
20th  of  June,  1851. 

About  the  middle  of  July,  1852,  negotiations  were  entered  into 
between  Mrs.  Fielding  and  James  Franks  (another  .defendant), 
who  was  the  owner  of  land  adjoining  the  demised  premises,  for 
the  purchase  by  him  of  the  Beulah  Spa  Hotel.  In  the  course  of 
these  negotiations,  Mr.  Franks  called  on  Mrs.  fielding  at  the 
hotel,  and  she  then  told  him  that  she  would  soon  be  ready  to  treat 
with  him. 

On  the  10th  of  August,  1852,  a  Mrs.  Ritchie,  who  was  a  relative 
cS  Mr.  Franks's  wife,  and  was  staying  with  Mrs.  Fielding  at  the 
hotel,  sent  for  Mr.  Franks,  by  Mrs.  Fielding's  request,  with  a  view 
to  a  treaty  for  the  sale  of  the  lease.  He  accordingly,  on  that  day, 
called  on  Mrs.  Fielding  at  the  hotel,  and  had  an  interview  there 
with  her  in  the  presence  of  his  wife  and  Mrs.  Ritchie.  Mrs.  Field- 
ing then  stated  to  him,  in  the  presence  of  his  wife  and  Mrs.  Ritchie,' 
that  she  could  not  assign  the  lease  of  the  premises,  because  there 
was  an  express  clause  in  it  prohibiting  her  from  so  doing,  but  that 
she  could  give  him  an  underlease.  She  then  said :  "  Well,  Mr. 
Franks,  I  am  now  quite  in  a  position  to  offer  you  the  place. 

*  92    I  am  a  woman  of  business,  and  *  shall  say  what  I  have  to 

say  in  few  words."  Mrs.  Fielding  then  asked  him  800Z. 
for  the  underlease,  good-will,  and  licenses  and  premises.  Mr. 
Franks  replied,  "  Why  do  you  ask  more  than  was  named  before, 
when  you  last  talked  with  me  respecting  it  ?  "  "  Well,"  she  said, 
"  what  will  you  give  me,  Mr.  Franks  ?  "  He  replied,  "  I  would 
give  what  was  named  before,  namely,  300Z."  Mrs.  Fielding  then 
said  she  hoped  Mr.  Franks  would  give  her  more,  and  that  if  he 
would  give  her  400Z.  she  would  immediately  consult  with  her 
family,  and  let  him  know  the  result  in  half  sLn  hour.  On  his  agree- 
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ing  to  this,  Mrs.  Fielding  quitted  the  room.  In  about  half  an 
hour  she  returned,  and  told  him  that  he  should  have  the  premises. 
She  also  observed,  ^'  Now  you  quite  understand  that  I  cannot 
assign  the  lease,  but  I  can  grant  an  underlease,"  to  which  Mr. 
Franks  assented.  Some  further  conversation  then  ensued  between 
Mrs.  Fielding  and  Mr.  Franks  as  to  the  time  when  possession 
should  be  given  to  him  of  the  premises,  and  she  said  she  thought 
he  could  not  have  it  in  the  September  quarter,  but  that  he  could 
depend  on  it  at  the  half-quarter  between  Michaelmas  and 
Christmas. 

After  the  terms  of  the  arrangement  had  been  thus  settled  be- 
tween Mrs.  Fielding  and  Mr.  Franks,  Mrs.  Fielding  informed  him 
that  Mr.  Comthwaite,  of  the  Old  Jewry,  was  her  solicitor ;  that 
she  had  known  him  many  years,  and  would  give  Mr.  Franks  his 
address,  in  order  that  he  might  call  upon  Mr.  Gornthwaite.  She 
also  said  that  she  was  writing  to  Mr.  Gornthwaite  herself  upon  the 
matter,  so  that  he  might  get  forward  with  the  necessary  docu- 
ments. At  the  conclusion  of  the  interview  she  said,  '^  Now,  if  you 
should  like  to  renew  our  lease,  I  recommend  you  to  write  to  Mr. 
Chx>dwin,  the  landlord,  or  I  will  do  it  for  you." 

*  On  the  11th  of  August,  1852,  Mrs.  Fielding  wrote,  signed,  *  98 
and  sent  to  Mr.  Gornthwaite  the  following  letter : 

"  Norwood,  August  11, 1852. 
^^  Dear  Sir,  —^  Last  night  I  settled  with  Mr.  Franks,  and  fear  I 
have  not  done  so  well  as  I  ought,  having  agreed  to  give  him  the 
lease,  fixtures  of  the  house,  stoves,  garden  boxes,  seats;  and 
marquee,  for  4002.  He  has  engaged  to  paint  and  thoroughly 
repair.  The  rain  has  prevented  my  coming  into  the  city  to-day, 
but  I  will,  if  possible,  to-morrow.  Perhaps  Mr.  Franks  may  call 
on  you  before  I  see  you,  and  he  is  so  dreadfully  sharp  to  deal  with 
that  I  thought  it  best  to  give  you  this  information.  Of  course,  he 
knows  nothing  about  the  mortgage,  which  I  must  pay,  therefore 
there  is  no  occasion  to  mention  it." 

On  the  12th  of  August,  1852,  Mr.  Franks  called  on  Mr.  Com- 
thwaite at  his  offices  in  the  Old  Jewiy,  and  had  some  conversation 
with  him  respecting  the  agreement  with  Mrs.  Fielding. 

On  the  evening  of  the  12th  of  August,  1852,  Mr.  Franks  again 
called  on  Mrs.  Fielding,  who  asked  him  whether  he  had  seen  Mr. 
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Oornthwaite,  and  whether  every  thing  was  right,  to  which  Mr. 
Franks  replied  that  he  had  seen  Mr.  Gornthwaite,  and  that  all  was 
settled,  or  to  that  effect. 

A  few  days  afterwards,  Mr.  Franks  called  on  Mr.  Gornthwaite 
again,  and  arranged  with  him  that,  as  his  solicitor  was  out  of 
town,  Mr.  Gornthwaite  should  act  as  his  solicitor  in  the  business. 
A  draft  of  the  proposed  underlease  from  Mrs.  Fielding  to  Mr. 
Franks  was  shortly  afterwards  prepared  by  Mr.  Gornthwaite. 
♦  94  On  the  11th  of  August,  1852,  Mr.  Franks  wrote  and  *  sent 
a  letter  to  the  plaintiff,  informing  hiih  that  Mrs.  Fielding  had 
assigned  to  Mr.  Franks  all  her  interest  in  the  hereditaments  and 
premises. 

The  plaintiff,  by  his  affidavit,  deposed  that. he  was  much  sur- 
prised at  the  statement  contained  in  the  letter  from  Mr.  Franks. 
He  thereupon  entered  into  a  correspondence  with  Mrs.  Fielding,  to 
ascertain  from  her  what  had  actually  passed  between  her  and  Mr. 
Franks,  and  in  the  course  of  such  correspondence  the  plaintiff 
reminded  Mrs.  Fielding  that,  by  her  lease,  she  could  not  assign 
the  premises  without  the  plaintiff's  permission  in  writing. 

On  the  8d  of  September,  the  plaintiff  sent  to  Mrs.  Fielding  the 
following  letter :  — 

"  Hampton  Gourt,  September  2. 
"  Dear  Madam,  —  Mr.  Franks  wrote  to  me  before  I  left  town  to 
say  he  had  settled  with  you  for  the  remainder  of  your  lease^  or 
rather  he  had  taken  it'  off  your  hands,  and  that  he  wished  to  see 
me.  Since,  I  have  been  applied  to  by  a  stranger,  to  know  if  I 
would  let  him  a  renewal  of  the  lease,  provided  he  could  make  his 
terms  with  you. 

^^  I  shall  be  in  London  on  Saturday  morning,  and  will  meet  Mr. 
Franks  there,  at  any  place  he  should  appoint,  if  you  have  come  to 
an  arrangement  with  him ;  but  be  so  good  as  to  send  me  a  reply 
to  this  by  return  of  post,  as  I  am  going  on  Saturday  morning  for  a 
few  days  into  Essex,  and  then  at  the  end  of  the  week  I  go  to  Scar- 
borough, to  join  my  family  there,  and  may  not  be  back  for  three 
weeks ;  but,  as  far  as  I  am  concerned,  I  care  not  for  any  haste  in 
the  matter. 

"  Faithfully  yours, 

"  W.  J.  Goodwin." 
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*  On  the  8d  of  September,  Mrs.  Fielding  wrote  to  the  *  95 
plaintiff  in  reply  to  his  letter,  and  informed  him  (having 
been  instructed  so  to  do  by  Mr.  Franks)  that  Mr.  Franks  would  be 
at  his  place  of  business,  14,  Little  Tower  Street,  on  the  following 
day,  between  the  hours  of  eleven  and  two.  The  plaintiff,  however, 
did  not  go  there. 

On  the  24th  of  September,  the  plaintiff  sent  to  Mrs.  Fielding  the 
following  letter :  — 

^'  Hampton  Court,  28d. 
"  Dear  Madam,  —  I  have  just  received  a  letter  from  Mr.  Franks, 
and  I  request  you  will  be  so  good  as  to  inform  me  if  you  have 
signed  a  written  agreement  with  him,  and,  if  so,  what  the  nature 
of  it  may  be. 

*^  I  intend  going  to  town  in  the  morning,  and  shall  be  at  the 
Burlington  Hotel,  Cork  Street,  at  twelve  o'clock,  where  you  can 
either  see  me  or  send  to  me.  I  really  hope  for  your  own  sake 
that  you  have  not  placed  yourself  in  the  unenviable  position  that 
Mr.  Franks  would  have  me  believe. 

"  Yours  truly, 

"  W.  J.  Goodwin. 
"  I  shall  be  away  from  home  for  ten  days  after  Sunday  next." 

On  the  24th  of  September,  Mrs.  Fielding  met  the  plaintiff  at  the 
BurUngton  Hotel,  in  company  with  her  then  intended  son-in-law, 
who  was  a  barrister.  Mrs.  Fielding  on  that  occasion  denied  that 
she  had  signed  any  agreement  with  Mr.  Franks.  Whether  she 
denied  having  entered  into  any  agreement  with  him,  or  said  that 
all  negotiations  between  her  and  Mr.  Franks  were  at  an  end, 
was  the  subject  of  conflicting  testimony.  Mrs.  *  Fielding  *96 
deposed  that  she  then  informed  the  plaintiff  of  the  agree- 
ment' made  between  her  and  Mr.  Franks  on  Tuesday,  the  10th  of 
August,  and  that  the  plaintiff  inquired  what  sum  Mr.  Franks  had 
offered  to  give;  and  that,  on  Mrs.  Fielding  replying  400?.,  the 
plaintiff  said  he  supposed  she  would  be  contented  if  he  could  get 
her  450/.  or  500/.  for  her  interest  in  the  premises.  Mrs.  Fielding 
also  deposed  that  on  the  8th  of  October  a  Mr.  Wm.  Thompson, 
a  surveyor,  called,  stating  that  he  did  so  by  the  direction  of  the 
plaintiff,  and  examined  the  state  of  the  repairs  of  the  Beulah  Spa 
Hotel ;  that  he,  after  this  examination,  said  they  were  in  a  state 
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of  great  dilapidation,  and  told  Mrs.  Fielding  that  the  plaintiff 
might  eject  her  for  breach  of  covenant  to  keep  in  repair.  That 
he  asked  Mrs.  Fielding  what  she  wanted  for  the  lease,  and  that 
she  said  600Z.  That,  being  alarmed  at  what  was  said  by  Mr. 
Thompson  as  to  the  plaintiff's  power  to  eject  her,  she,  on  the  9th 
of  October,  went  to  her  solicitors,  and  requested  them  to  examine 
the  coTcnants  in  the  lease  as  to  repairs,  which  Mr.  Gornthwaite 
did,  and  informed  her  that  the  lease  contained  a  positive  covenant 
to  keep  in  repair,  for  the  breach  of  which  the  plaintiff  might  eject 
her  without  any  compensation.  That  on  the  27th  of  October, 
Mr.  Thompson,  by  the  direction  of  the  plaintiff,  but  not  by  Mrs. 
Fielding's  direction,  or  with  her  authority,  attended  at  the  Beulah 
Spa  Hotel  with  an  agreement  in  duplicate  ready  engrossed,  blankg 
being  only  left  for  the  sum  to  be  paid  by  the  plaintiff,  the  penalty 
for  breach  of  agreement,  and  the  dates  of  signing  and  for  giving 
possession.  That  Mr.  Thompson  filled  up  the  blank  left  for  the 
purchase-money  in  the  agreement  so  engrossed  by  inserting  the 

sum  of  550Z. 
•  97        By  tliis  memorandum  of  agreement,  which  was  dated  ♦  the 

27th  of  October,  1852,  and  was  expressed  to  be  made 
between  Mrs.  Fielding  of  the  one  part  and  the  plaintiff  of  the 
other  part,  Mrs.  Fielding  agreed  to  sell  to  the  plaintiff,  for  the 
sum  of  550Z.,  the  messuages,  tenements,  hereditaments,  and 
premises  comprised  in  both  the  leases,  with  the  appurtenances 
thereto  belonging,  for  all  the  residue  of  the  terms  for  which  Mrs. 
Fielding  held  the  same  (being  ten  years  unexpired  from  Mid- 
summer Day  then  last)  at  the  yearly  rent  of  185Z.,  and  subject  to 
the  covenants  in  the  leases  of  the  said  hereditaments  contained, 
and  also  to  sell  to  the  plaintiff  the  good-will  of  the  trade  carried 
on  in  the  Beulah  Spa  Hotel;  and  also,  by  good  and  effectual 
assurances  in  the  law,  to  assign  the  same  and  to  deliver  up  pos- 
session, except  such  parts  thereof  as  were  underlet,  to  the  plaintiff, 
or  whom  he  might  appoint,  on  or  before  the  2d  of  December  then 
next,  and  to  pay  and  clear  up  or  make  an  allowance  for  all  rent, 
taxes,  rates,  assessments,  and  gas  rate  due  or  accruing  due  for  or 
in  respect  of  the  premises,  to  the  day  of  giving  possession,  and 
to  make  good  or  allow  for  all  external  damaged  windows ;  and 
also  to  sell  to  the  plaintiff  all  the  furniture,  fixtures,  and  effects  that 
then  were  in  and  upon  the  said  premises  mentioned  in  an  inventory 
signed  by  Mrs.  Fielding,  together  with  all  trade  furniture,  fixtures, 
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and  utensils  which  were  not  mentioned  in  the  inventorj,  but  then 
were  on  the  said  premises,  at  the  sum  of  800Z. ;  and  also  to  sell  to 
the  plaintiff  all  her  good  and  salable  stock  in  trade  (not  exceeding 
the  quantities  and  at  the  prices  therein  mentioned)  ;  and  also  to 
assign  to  the  plaintiff,  or  to  whom  he  should  appoint,  at  the  time 
aforesaid,  the  beer  and  other  licenses  for  the  hotel,  and  then  and 
afterwards  to  do  all  such  other  acts  and  things  as  might  be  neces- 
sary in  order  to  obtain  a  legal  protection  and  the  transfer  of  such 
licenses  to  the  plaintiff,  or  whom  he  might  appoint. 

*  A  draft  assignment  was  then  prepared  by  the  plaintiff's  *  98 
solicitors  and  sent  to  the  solicitors  of  Mrs.  Fielding,  and  was 
on  or  about  the  7th  of  December,  1852,  finally  returned  to  the 
solicitors  of  the  plaintiff,  approved  by  Messrs.  Cornthwaite 
and  Wilson  on  behalf  of  Mrs.  Fielding.  It  was  afterwards 
engrossed. 

Mr.  Franks  deposed  that  having  heard  of  the  negotiations  be- 
tween the  plaintiff  and  Mrs.  Fielding,  he  consulted  his  solicitors, 
who  advised  him  that  in  consequence  of  his  not  havii^  obtained 
a  written  agreement  signed  by  Mrs.  Fielding,  he  would  have  great 
difficulty  in  compelling  the  performance  by  her  of  the  agreement ; 
and  being  afraid  that  she  would  jTorthwith  surrender  the  premises 
to  the  plaintiff,  and  that  he  should  thereby  be  deprived  of  the 
benefit  of  his  agreement  with  her,  he  agreed  to  give  Mrs.  Fielding 
1000/.  for  the  lease,  and  to  give  her  a  bond  of  indemnity  against 
any  proceedings  on  the  part  of  the  plaintiff,  if  she  would  perform 
her  agreement  with  Mr.  Franks. 

Accordingly,  on  the  16th  of  December,  1852,  Mrs.  Fielding 
executed  to  Mr.  Franks  an  underlease  of  the  hotel  and  premises, 
and  delivered  to  him  the  fixtures,  ftirniture,  and  the  licenses  con- 
nected with  the  hotel ;  but  the  stock  in  trade  and  liquors  of  Mrs. 
Fielding  on  the  premises  were  not  purchased  by  him. 

On  the  previous  day  the  plaintiff's  solicitor  had  attended  at 
the  Beulah  Spa  Hotel,  at  Norwood,  with  the  engrossment  of  the 
assignment  to  the  plaintiff  for  her  execution,  but  found  that  she 
was  from  home. 

On  the  20th  of  December,  the  plaintiff  filed  the  bill  in  the 
present  suit,  which,  after  stating  such  of  the  above  facts  as 
related  to  his  agreement  with  Mrs.  Fielding,  *  stated  that  the  *  99 
plaintiff,  acting  upon  that  agreement,  and  relying  on  the 
good  faith  of  Mrs.  Fielding,  and  on  her  positive  assurances  that 
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all  negotiations  between  her  and  Mr.  Franks  were  at  an  end,  did, 
on  the  8d  of  November,  enter  into  an  agreement  with  Thomas 
Masters,  another  defendant,  whereby,  in  consideration  of  12502., 
the  plaintiff  agreed  to  grant  a  lease  of  the  premises  to  Mr.  Masters, 
and  the  trade  and  good-will  therfeof  for  twenty-five  years  from 
Christmas-day  tlien  next  at  the  yearly  rent  of  200Z.,  and  subject  to 
the  covenants  in  such  lease  to  be  contained,  and  to  deliver  up  to 
Mr.  Masters  the  possession  of  the  premises  (except  such  parts 
thereof  as  were  underlet)  on  or  before  the  2d  of  December,  then 
next.  The  bill  further  stated  that  Mr.  Masters,  in  pursuance  and 
part  performance  of  the  lastly  mentioned  agreement,  had  paid  to 
the  plaintiflFthe  sum  of  200/.  in  part  of  the  purchase-money,  and 
insisted  on  his  right  under  his  agreement,  and  on  having  it 
specifically  performed  by  the  plaintiff. 

The  bill  also  stated  that  Mr.  Pranks  had  on  many  occasions  by 
himself  or  his  agents  been  informed  by  the  plaintifiF  or  his  agents 
of  the  existence  of  the  agreement  of  the  27th  of  October,  and 
also  of  the  a;greement  with  Mr.  Masters,  and  had  admitted  the 
validity  thereof,  and  ofiered  to  pay  to  the  plaintiff  and  Mr.  Masters 
a  considerable  sum  of  money  for  the  purchase  of  their  rights  and 
interests  under  the  agreements.  The  prayer  was  for  a  specific 
performance  of  the  agreement  of  the  27th  of  October  against  Mrs, 
Fielding  and  Mr.  Franks,  and  that  the  underlease  to  the  latter 
might  be  declared  void  and  delivered  up  to  be  cancelled. 

By  the  plaintiff's  affidavit  in  support  of  the  motion  for  a  decree, 

he  deposed  that  shortly  after  the  memorandum  of  agree- 
*  100   ment  of  the  27th  of  October,  1852,  had  been  *  signed  by 

Mrs.  Fielding,  full  information  of  the  agreement  arid  of  the 
nature  and  contents  thereof  was  given  by  the  plaintiff  or  his 
solicitor  or  agent  to  Mr.  Franks,  and  that  on  the  3d  of  November 
following  the  plaintiff  received  the  following  letter  from  Mr. 
Franks :  — 

"  14  Little  Tower  Street,  London, 

•  November  2, 1852. 

"Dear  Sir,  —  You  said  in  your  last  communication  that  you 

were  not  then  prepared  to  treat  with  me  for  the  Beulah  Spa  Hotel, 

Ac.    Knowing  that  you  have  now  the  whole  matter  entirely  at 

your  disposal,  I  shall  feel  much  obliged  by  your  letting  me  have 

the  first  offer.    I  think  I  shall  be  disposed  to  treat  with  you  on 

[78] 


GOODWIN  V.  PIELDINO.  *  100 

better  terms  than  any  one  else,  an^  should  much  prefer  taking  it 
of  you.  I  make  this  communication  to  you  without  prejudicing 
my  claim  against  Mrs.  Fielding,  which  is  in  the  hands  of  Messrs. 
Daws  &  Sons,  who  are  eminent  lawyers,  and  who  state  that  I  have 
without  doubt  a  good  case  against  her.  But  I  hope  that  satisfac- 
tory arrangements  may  be  made  with  you. 

"  I  remain 

"  Yours  faithfully,  • 

''  James  Pranks." 

The  decree  appealed  from  ordered  that  the  agreement  of  the 
27th  of  October,  1852,  should  be  specifically  performed  and 
carried  into  effect.  It  declared  that  the  underlease  dated  the  16th 
of  December,  1852,  was  void,  and  ordered  that  the  same  should  be 
set  aside  ;  and  that  the  defendants,  Mrs.  Fielding  and  Mr.  Franks, 
should,  within  seven  days  after  the  service  of  that  order  upon  them, 
respectively  surrender  unto  the  plaintiff  the  hereditaments  and 
premises  comprised  in  and  agreed  to  be  assigned  by  the.  memoran- 
dum of  agreement  of  the  27th  of  October,  1852,  such  sur- 
render to  be  *  settled  by  the  conveyancing  counsel  of  the  *  101 
Court  in  rotation  in  case  the  parties  differed  about  the 
same.  And  it  was  thereby  ordered  that  the  plaintiff  should  be  let 
into  possession  of  the  Beulah  Spa  Hotel  and  the  other  heredita- 
ments and  premises  comprised  in  the  agreement  of  the  27th  of 
October,  1852,  and  also  into  possession  of  the  goods,  chattels,  and 
effects  in  and  about  the  hereditaments  and  premises  included  in  the 
agreement  within  seven  days  after  the  service  of  that  order  on 
the  defendants,  Mrs.  Fielding  and  Mr.  Franks.  And  the  plaintiff 
was  to  pay  Mr.  Masters's  costs,  and  was  to  be  paid  his  own  costs, 
and  those  which  he  should  pay  Masters,  by  the  defendants,  Mrs. 
Fielding  and  Mr.  Franks. 

From  the  whole  of  this  decree  the  defendants,  Mr.  Franks  and 
Mrs.  Fielding,  appealed  separately. 

Mr.  Daniel  and  Mr.  Bristowe^  for  the  plaintiff.  —  There  was 
really  no  concluded  agreement  between  Mrs.  Fielding  and  Mr. 
Franks.  Even  if  there  had  been  any  such  agreement  there  was 
no  sufficient  memorandum  of  it  in  writing,  for  Mrs.  Fielding's 
letter  to  her  own  solicitor  was  not  such  a  memorandum. 
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[The  Lord  Justice  Knight  Bbuge.  — r-  Does  the  statute  require 
the  memorandum  to  be  addressed  to  any  person  in  particular  ? 
Does  it  require  more  than  "  a  memorandum  or  note  in  writing  "  ?] 

Still  her  solicitor  was  not  then  Mr.  Franks's  solicitor,  and  the 
memorandum  was  in  the  same  position  as  if  it  remained  in  her 
own  desk.  There  is  no  instance  of  a  person  being  bound  by  such 
a  communication.  Moreover,  that  alleged  agreement  differs  entirely 
in  its  terms  from  the  underlease  to  Mr.  Franks,  which  cannot 
therefore  be  held  to  be  a  performance  of  it. 

*  102        *  They  referred  to  Holland  v.  Uyre  ;  (a)  Sugden  on  Ven- 
dors and  Purchasers,  p.  150  ;  Kennedy  v.  Lee  ;  (6)  Owen  v. 
Thomas  ;  (c)  Morgan  v.  Holford  ;  (d)  Potter  v.  Sanders,  (e) 

Mr.  Malins  and  Mr.  W.  D.  Lewis  supported  the  appeal  of  Mrs. 
Fielding,  and  submitted  that  as  an  executrix  she  could  not  properly 
accept  650/.  when  by  Mr.  Franks's  offer  the  ^  property  appeared 
worth  1000/. 

Mr.  Bacon  and  Mr.  Bruce,  in  support  of  the  appeal  of  Mr. 
Franks,  contended  that  at  all  events  there  was  no  equity  against 
him.  He  had  only  accepted  from  Mrs.  Fielding  the  performance 
by  her  of  an  agreement  which  was  anterior  to  her  agreement  with 
the  plaintiff.  They  cited  Bawson  v.  Ellis,  (^)  Courtney  v.  Wil- 
liams, (A)  Biggins  v.  Scott,  (t)  Smith  v.  Watson,  (k) 

Mr.  Baniel  replied. 

Judgment  reserved. 

May  9. 

The  Lord  Justice  Knight  Bruce.  —  I  consider  the  first  question 
in  this  case  to  be  whether,  upon  the  supposition  that  Mrs.  Fielding 
had  not  entered  into  any  binding  agreement  respecting  the  prop- 

(a)  2  Sim.  &  St.  194.  (<Q  1  S.  &  G.  101. 

(b)  3  Mer.  441.  (c)  6  Hare,  1. 

(c)  3  M.  &  K.  353. 

(g)  1  Jac  &  W.  524 ;  see  also  Fuller  v.  Bennett,  2  Hare,  894. 
(A)  8  Hare,  539 ;  16  Law  J.,  N.  S.,  Ch.  204. 
(0  2  B.  &  Ad.  418.  (k)  Banbury,  65. 
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eriy  in  dispute  preTiously  to  the  agreement  of  October,  that 
agreement  is  one  of  which  the  specific  performance  ought  to  be 
enforced  at  the  instance  of  the  plaintiff.  And  this  question 
can  only,  I  think,  be  answered  in  the  *  affirmativef,  unless  *  108 
the  5501.  on  that  occasion  contracted  for,  was  not  then  a 
fi&ir  and  sufficient  price  for  the  property,  sold  as  it  was  by  Mrs. 
Fielding  in  the  character  of  a  trustee.  My  impression,  however, 
is  in  favour  of  the  fairness  and  sufficiency  of  the  price  of  550Z., 
which  indeed  upon  the  evidence  there  is  no  other  ground  for  dis- 
puting than  the  increased  price  afterwards  obtaiAed  from  Mr. 
Franks,  namely,  10002.  The  motives,  however,  and  circumstances 
under  which  he  submitted  to  pay  that  sum  are  sufficient  to  prevent 
it  from  being  a  criterion  of  value ;  and  though  perhaps  Mrs.  Field- 
ing would  have  been  wrong  if,  previously  to  the  agreement  of 
October,  she  had  made  no  endeavor  at  dealing  with  her  neighbomr, 
she  is  not  open  to  the  charge,  for  she  had  tried  him  and  found  him 
not  willing  to  give  more  than  400Z. ;  not  willing  indeed  to  give  so 
much ;  for,  though  he  had  consented  to  that  amount,  it  was  after  a 
struggle.  It  seems  to  me  that  Mrs.  Fielding  was  uniformly  desir- 
ous to  get  as  much  as  she  could,  and  that  when  she  closed  with 
Mr.  (Goodwin  she  thought,  and  had  solid  groimds  for  thinking, 
400/.  the  utmost  sum  she  could  make  of  Mr«  Franks.  It  was 
therefore  in  my  opinion  clearly  not  incumbent  on  her  to  apply  to 
him  again,  or  to  give  him  notice  before  contracting  with  Mr.  Good- ' 
win.  The  price  of  5502.,  let  it  be  rpmembered,  was  only  for  the 
leasehold  property,  independently  of  fixtures,  of  furniture,  of 
utensils,  and  of  stock,  while  for  so  much  of  those  particulars  as 
the  additional  300/.  covered  I  see  not  the  least '  reason  to  suppose 
that  price  too  small.  On  the  whole,  I  conceive  that  not  any  person 
interested  under  the  will  of  Mr.  Fielding  is  or  ever  was  entitled  to 
complain  of  the  contract  of  October,  or  to  be  dissatisfied  with  it 
on  account  of  the  price  or  otherwise,  notwithstanding  thcit,  after 
it,  and  with  the  knowledge  of  it,  Mr.  Franks  prevailed  with  him- 
self to  offer,  and  Mrs.  Fielding  with  herself  to  accept,  the 
1000/.  which  *  he  is  said  to  have  parted  with ;  my  convic-  *  104 
tion  being  that  she  never  would  have  obtained  from  him 
more  than  the  400/.  if  she  had  not,  after  bringing  him  so  far,  made 
a  contract  for  an  equal  or  a  larger  amount  with  some  one  else.  I 
think  that  it  would  be  wrong  and  mischievous  to  create  or  encour- 
age such  a  notion  as  that  a  trustee  for  sale  may  avoid  a  fair  and 
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an  unobjectionable  contract  by  entering  into  a  subsequent  contract 
for  a  higher  price.  The  consideration  of  5501.  must  stand  or  fall 
by  its  own  merits,  not  by  the  result  of  any  comparison  with  the 
lOOOZ.y  and  is  in  my  judgment  maintainable. 

But  all  that  I  have  hitherto  said  is,  I  repeat,  on  the  supposition 
that,  before  the  agreement  of  October,  a  contract  binding  on  Mrs. 
Fielding,  binding  her  in  equity,  I  mean  in  her  character  of  trustee 
under  her  husband's  will,  had  not  been  made  by  her  with  Mr. 
Franks.  And  how  does  that  matter  stand?  The  agreement  or 
alleged  agreement  of  August,  and  the  title  of  Mr.  Franks  under 
it,  have  upon  the  part  of  the  plaintiff  been  assailed  with  more  or 
less  success  or  plausibility,  on  various  grounds,  of  which  I  mean 
to  give  an  opinion  upon  none,  except  in  connection  with  a  point 
raised  against  and  not  by  the  plaintiff.  For  the  difference  between 
the  considerations  to  which  a  contract  by  a  trustee  for  sale  is 
liable,  and  those  applicable  to  a  contract  by  a  vendor  absolutely 
entitled  for  his  own  benefit  to  the  produce  of  what  he  agrees  to 
sell,  was  brought  under  the  attention  of  the  Vice-Chancellor  and 
of  ourselves  by  the  plaintiff's  adversaries  or  one  of  them.  Mrs. 
Fielding  was  not  solely  interested  in  the  produce  of  the  property 
in  controversy.  She  was  a  trustee  for  sale,  but  had  no  adviser  in 
the  transaction  of  August.  The  persons  present  at  the  bargain  of 
the  10th  (if  that  expression  should  be  used)  were  herself  single- 
handed,  and  Mr.  Franks,  accompanied  by  two  ladies  of  his 
*  105  family.  It  was  not  a  business-like  *  transaction.  Nor  was 
there  any  record,  note,  or  memorandum  of  it,  unless  so  far 
(if  at  all)  as  Mrs.  Fielding's  letter  of  the  following  day  to  her 
solicitor  can  be  so  called.  I  assume  that  letter  to  be  well  in  evi- 
dence against  the  plaintiff.  I  assume  that  it  prevents  all  resort  to 
the  Statute  of  Frauds.  I  do  not  forget  that  she  wrote  it,  apart 
probably  from  Mr.  Franks,  when  very  possibly  nine  or  ten  hours  or 
more  had  passed  subsequently  to  the  interview  of  the  10th,  and 
she  had  had  time  to  reflect ;  still,  without  intending  any  imputa- 
tion upon  Mr.  Franks,  I  must  say  that  neither  the  agreement,  if 
any,  of  the  10th,  nor  the  letter  of  the  11th,  nor  the  transaction 
compounded  of  the  two,  was,  in  my  opinion,  such  in  nature  and 
circumstances  as  to  be  of  any  validity  in  equity  against  the  testar 
tor's  estate,  otherwise  at  least  than  upon  the  condition  of  the  price 
being  equal  or  more  than  equal  to  the  value. 

The  400/.,  however,  was  not  merely  the  price  of  the  leasehold 
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property.  It  extended  also  to  other  matters ;  namely,  stoves,  gar- 
den boxes,  a  marquee,  seats,  and  fixtures.  But  independently  of 
the  personal  chattels  included,  the  evidence  leads  in  my  judgment 
unavoidably  to  the  inference  that,  before  and  upon  and  continually 
after  the  10th  of  August,  the  leasehold  property  alone,  for  which 
on  that  day,  as  Mr.  Franks  and  Mrs.  Fielding  now  say,  he  agreed 
to  give  and  she  to  accept  400Z.,  or  so  much  of  that  amount  as  ought 
to  be  referred  to  the  leasehold  property,  was  worth  considerably 
more  than  4002.,  was  worth,  that  is  to  say,  above  500/.,  upon  a  just 
and  reasonable  estimate,  without  taking  into  account  the  pressure 
to  which  Mr.  Franks  (from  the  particular  convenience  to  him  of 
the  property)  was  capable  of  being  subjected,  —  a  process  thought 
by  so  many  persons  to  be  perfectly  consistent  with  their  duty 
towards  their  neighbour,  that,  in. moderation,  it  would  per- 
haps be  righteous  *  over  much  to  blame,  or  not  indeed  *  106 
rather  to  expect  it,  in  a  trustee. 

My  opinion  accordingly  is,  that  if,  after  the  month  of  September, 
there  had  been  no  dealing  of  any  kind  between  Mrs.  Fielding  and 
the  plaintiff,  or  between  Mrs.  Fielding  and  Mr.  Franks,  and  he 
had,  without  any  want  of  diligence,  filed  a  bill  against  her  for  a 
specific  performance  of  the  agreement  of  August,  submitting  to 
take  either  an  assignment  or  an  underlease  of  the  leasehold  prop- 
erty, and  proved  in  the  suit  all  the  documents  and  facts  which  are 
established  by  the  evidence  in  this  cause  (so  far  as  possible  con- 
sistently with  the  assumed  absence  of  the  dealings  after  September 
with  Mr.  Goodwin  and  Mr.  Franks  respectively),  the  suit  would 
have  failed,  and  justly  failed,  if  opposed  by  her  upon  the  case  which 
she  had  to  adduce  against  it. 

For  these  reasons,  without  entering  more  at  large  into  the  mat- 
ter, I  think  the  Vice-Chancellor's  decree  substantially  right.  It 
will  be  as  well  in  point  of  form  to  vary  it  as  to  the  declaration  of 
Mr.  Franks's  deed  being  void  and  as  to  setting  it  aside.  This  no 
doubt  the  Yice-Chancellor  himself  would  have  done  if  asked.  Mrs. 
Fielding  must  pay  the  plaintiff  the  costs  of  her  appeal ;  not  so,  I 
think,  Mr.  Franks  of  his. 

The  Lord  Justice  Tubner,  after  stating  the  facts  of  the  case, 
said  that,  as  regarded  Mrs.  Fielding,  the  defence  was  that  tl)e 
agreement  was  made  imder  circumstances  involving  surprise  and 
undervalue,  but  that  no  sufficient  proof  of  undervalue  was  before 
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the  Court ;  for  the  subsequent  contract  with  Mr.  Franks  afforded 
no  proof  of  undervalue  under  the  circumstances  of  the  case.    If  it 

were  held  to  do  so,  eyery  trustee  might  defeat  an  agreement 
*  107    by  a  subsequent  one  for  a  higher'  amount.    In  *  support  of 

Mr.  Franks's  appeal,  Mrs.  Fielding's  letter  to  her  solicitor 
had  been  relied  upon.  Assuming  that  the  letter  was  a  sufficient 
memorandum  in  writing,  it  did  not  prove  such  an  agreement  as 
this  Court  would  enforce  against  a  trustee.  His  Lordship  doubted 
whether  it  contained  a  sufficient  description  of  the  property,  for 
there  were  two  leases,  and  the  letter  did  not  specify  to  which  it 
referred.^  In  the  next  place,  the  letter  contained  these  passages : 
^^  I  fear  I  have  not  done  so  well  as  I  ought ; "  and  (speaking  of  Mr. 
Franks),  ^^  He  is  so  dreadfully  sharp  to  deal  with,  that  I  thought 
it  best  to  give  you  this  informatioi^."  It  might  well  be  doubted 
whether  such  a  memorandum  could  be  enforced  against  a  trustee, 
even  assuming  it  to  be  sufficient  to  satisfy  the  provisions  of  the 
Statute  of  Frauds.  But,  independentiy  of  these  considerations,  the 
evidence  proved  that  the  agreement  with  Mr.  Franks  was  entered 
into  in  such  circumstances,  and  that  the  price  agreed  to  be  paid 
was  such,  that  the  Court  never  would  have  enforced  the  specific 
performance  of  that  agreement.  There  was,  moreover,  Mr.  Franks's 
own  letter  of  the  2d  of  December,  speaking  of  the  plaintiff  as  hav- 
ing the  property  entirely  in  his  power. 

The  alteration  in  the  decree  suggested  by  Lord  Justice  EmoHT 
Bbuce  was  made,  and  Mrs.  Fielding's  appeal  was  dismissed  with 
costs,  Mr.  Franks's  appeal  without  costs. 


•  108        ♦In  the  Matter  of  FINCH  and  SHEPHEABD, 

Hx  parte  BARTON. 

1853.    May  3,  4,  0.    Before  the  Lobds  Jubucks. 

A  mortgagor,  without  giving  six  months'  notice,  requested  the  mortgagee  to 
accept  payment  and  to  transfer  the  mortgage.    The  transfer  being  executed, 

*  See  Bidgway  v.  Wharton,  8  De  O.,  M.  &  6.  697,  and  cases  cited  in  note 
(1)  ;  ante,  90,  note  (2). 
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the  mortgagee's  Boliciton  refoaed  to  deliyer  it  or  the  title-deedi  to  the  mort- 
gagor without  payment  of  their  bill  of  costs.  The  mortgagor's  solicitor 
objected  to  items  amounting  to  less  than  9{.  in  all,  but  paid  the  full  amount 
in  order  to  obtain  the  deeds :  Held,  that  the  above  were  not  such  special 
circumstances  as  to  subject  the  bill  to  taxation  after  payment.' 
Semble,  that  one  of  the  special  circumstances  required  is  overcharge,  and  that 
an  item  objected  to,  not  because  the  business  was  not  done  or  because  the 
charge  was  excessive,  but  because  the  liability  to  pay  it  is  disputed,  is  not 
such  an  overcharge  as  to  be  sufficient  ground  for  taxing  a  paid  bill. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls, 
dismissing  with  costs  a  petition  for  the  taxation  of  a  bill  of  costs 
of  the  respondents,  Messrs.  Finch  &  Shepheard,  presented  after 
payment  of  the  bill.  The  hearing  at  the  Bolls  is  reported  in  the 
16th  Yolmne  of  Mr.  Beavan's  Beports,  p.  585.  The  following 
statement  of  the  facts  of  the  case  is  taken  from  the  judgment  of 
tiie  Lord  Justice  Tubneb. 

The  petitioner,  Anne  Barton,  was  entitied  to  a  leasehold  estate, 
sabject  to  a  mortgage  which  had  been  transferred  to  John  (George 
King  and  Charles  Shepheard,  who  was  one  of  the  partners  in  the 
firm  of  Finch  &  Shepheard.  Messrs.  Finch  &  Shepheard  acted 
as  the  solicitors  of  the  mortgagees. 

In  the  month  of  December,  1852,  Mrs.  Barton  was  desirous  of 
having  the  mortgage  transferred  to  a  trustee  for  her.  The  draft 
of  a  deed  of  transfer  of  the  mortgage  to  a  Mr.  Hayward,  who 
appeared  to  have  been  a  solicitor,  was  accordingly  prepared,  and 
perused  and  approyed  by  Messrs.  Finch  &  Shepheard  on  behalf 
of  the  mortgagees,  and  the  deed  was  engrossed  and  executed 
by  the  mori^gees.  When  tiie  draft  of  the  deed  of  transfer 
was  left  with  Messrs.  Finch  &  Shepheard  inquiry  was 
*  made  as  to  the  costs  of  the  transfer,  and  Mr.  Shepheard  *109 
was  told  that  they  would  be  paid ;  but  no  allusion  was  made 
to  any  other  costs.  After  the  deed  of  transfer  had  been  executed 
by  the  mortgagees,  Messrs.  Finch  &  Shepheard,  on  Saturday  the 
18th  of  January,  1853,  sent  their  bill  of  costs  (amounting  to  18Z. 
14».  2{f.),  to  Mr.  Greatorex,  the  agent  of  Mr.  Hayward,  and  an 
appointment  was  made  for  the  20th  of  January,  1858,  to  complete 
the  business.  The  bill  delivered  included  other  costs  (to  the 
amount  of  between  62.  and  72.),  beyond  the  costs  of  the  mere 
transfer.     Early  in  the  morning  of  the  20th  of  January,  Mr. 

>  See  in  re  Banoe,  22  Bear.  177. 
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Hayward's  clerk  went  to  the  office  of  Messrs.  Finch  &  Shepheard, 
and  saw  Mr.  Shepheard,  and  the  amount  of  the  principal  and 
interest  due  upon  the  mortgage  was  then  settled.  Mr.  Hayward's 
clerk  then  tendered  to  "Shepheard  the  amount  due  upon  the  mort- 
gage, with  101.  for  the  costs  of  the  transfer,  aiid  made  some  ob- 
jections to  the  bill  of  costs.  Mr.  Shepheard  thereupon  inquired 
of  the  clerk  on  whose  behalf  the  tender  was  made,  and  was  told 
by  the  clerk  that  it  was  made  both  on  behalf  of  the  petitioner  Mrs. 
Barton  (who  was  entitled  to  the  equity  of  redemption)  and  of 
Mr.  Hayward,  in  whose  name  the  assignment  was  made.  Mr. 
Shepheard  then  received  the  amount  tendered,  and  told  the  clerk 
that  he  received  it  on  account  of  principal,  interest,  and  costs ; 
that  if  it  was  paid  on  account  of  the  petitioner  Mrs.  Barton,  he 
was  entitled  to  six  months'  interest,  in  lieu  of  notipe ;  and  that  if 
it  was  paid  on  account  of  Hayward^  he  was  not  bound  to  make 
the  assignment  unless  his  costs  were  paid.  Mr.  Shepheard  then 
refused  to  take  less  than  the  fiill  amount  of  the  costs,  and  retained 
the  deeds  claiming  a  lien  for  the  balance.  Afterwards,  at  a  later 
hour  of  the  same  20th  of  January,  Mr.  Hayward's  clerk  again 
went  to  the  office  of  Messrs.  Finch  &  Shepheard,  and  paid  the 

balance  of  the  bill  of  costs,  61.  14«.,  without  in  terms 
*  110    *  repeating  his  objections  to  the  bill ;  but  he  either  then,  or 

on  his  first  going  to  the  office  of  Messrs.  Finch  &  Shep- 
heard, on  the  20th  of  December,  told  Mr.  Shepheard  that  he  should 
take  such  steps  in  consequence  of  Mr.  Shepheard's  refusal  as  he 
might  be  advised. 

Matters  stood  thus  until  the  15th  of  January,  when  Mr.  Oreat- 
orex  wrote  to  Messrs.  Finch  &  Shepheard,  stating  that  he  was 
instructed  on  Mrs.  Barton's  behalf  to  tax  the  bill,  but  proposing 
that  they  should  refund  the  81. 14«.,  and  let  the  matter  rest.  On 
the  17th  of  January,  Messrs.  Finch  &  Shepheard  answered  Mr. 
iGreatorex's  letter,  refusing  to  re6pen  the  matter,  but  at  the  same 
time  offering  to  deliver  a  more  detailed  bill  of  costs  if  it  was  de- 
sired. 

Under  these  circumstances  the  petition  for  taxation  was  pre- 
sented to  the  Master  of  the  Bolls  on  the  18th  of  February,  1853. 

Mr,  Cory  J  in  support  of  the  appeal.  —  There  are  three  grounds 
on  which  the  taxation  ought  to  have  been  directed.    First,  the 
bill  was  paid  under  pressure,  as  the  solicitors  would  not  deliver 
[86] 


EX  PABTE  BARTON.  *  110 

• 

up  the  deeds  unless  tbeir  demands  had  been  submitted  to,  and 
the  six  months'  notice  would  have  been  insisted  on,  so  that  the 
transfer  could  not  have  been  completed ;  secondly,  there  are 
several  items  not  properly  chargeable  upon  a  transfer  of  a  mort- 
gage ;  and,  thirdly,  the  payment  was  made  under  protest.  It  would 
be  most  unjust  if  a  mortgagor  could  not  repossess  himself  of  his 
deeds  at  once,  without  thereby  losing  all  right  to  tax  an  exorbitant 
bill.  He  referred  to  Ex  parte  Wilkinsonj  (a)  jRe  Tryon^  (i)  Be 
WeJUy  (e)  Be  Bennetty  (d)  Be  Janes,  («)  Be  Mmslie.  (jf) 

^Mr.  BoundeU  Palmer  and  Mr.  Batten^  for  the  respon-  *  111 
dents,  cited  Be  Sarrisan,  (K)  Be  Mashy  (i)  Be  Brovme.  (Jc) 

Mr.  Cory  replied. 
Judgment  reserved. 

May  9. 

The  Lord  Justice  Knight  Bruce.  —  This  is  the  case  of  a  peti- 
tion for  taxation  of  a  bill  of  costs  aftei:  payment,  which  the  Master 
of  the  RoUs  dismissed  with  costs.  The  total  amount  of  the  bill 
being  between  \%l:  and  19/.,  the  payment  is  alleged  to  have  taken 
place  under  pressure,  and  some  items  alleged  to  be  objectionable 
are  pointed  out ;  but,  though  it  is  deposed  that  the  petitioner  was 
advised  that  some  specified  charges  were  not  fair  and  proper,  and 
advised  that  she  was  not  liable  to  pay  them,  and  something  is 
sworn  of  a  constant  intention  to  pay  what  was  fair  and  reasonable, 
I  find  not  any  statement,  upon  affidavit,  which  I  can  read,  as  being 
either  formally  or  substantially  a  statement,  even  as  to  belief,  that 
any  one  of  the  cnarges  is  unjust  or  improper,  or  would  upon  taxa- 
tion be  disallowed  or  diminished,  nor  upon  the  bill  and  the  evidence 
do  I  see  any  ground  for  thinking  it  likely  or  even  possible  that 
taxation  could  reduce  the  bill  to  so  low  an  amount  as  lOZ. ;  in  say* 
ing  which  I  lay  no  stress  against  the  petitioner  on  the  o£fer  made 
upon  her  part,  before  the  quarrel  had  ripened  into  litigation.  I 
am  of  opinion,  therefore,  clearly,  that  the  whole  matter  in  contest 

(a)  2  Coll.  92.  C^)  12  Beay.  538. 

(6)  7  Beav.  496.  (h)  10  Beav.  67. 

(0  8  Beay.  416.  (t)  15  Beav.  88. 

(d)  8  Beay.  467.  {k)  15  Beav.  61 ;  1  De  G.,  M.  &  G.  822. 

(0  8  Beav.  479. 
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here  is  not  nor  ever  was  so  much  as  92.,  and  oonsequently,  if  the 
bill  was  too  high,  still  the  presentation  of  the  original  petition  was 
necessarily  an  imprudent  measure. 

Not  only,  however,  do  I  think  it  uncertain  whether  so 

*  112    *  much  as  a  sixth  of  the  bill  would  on  taxation  be  struck 

off,  but  I  am  not  satisfied  that  the  payment  was  made  under 
what  ought  to  be  deemed,  in  the  circumstances  of  the  case,  pressure. 
It  was  not  made  without  professional  intervention  and  professional 
assistance  on  the  petitioner's  part,  though  her  solicitor  or  his 
clerk  certainly  objected  to  the  amount  expressly.  The  deeds  were 
refused  to  be  delivered  unless  on  full  payment.  But  the  petitioner 
does  not  seem  to  have  been  in  difficulties,  or  under  any  distress 
or  embarrassment.  She  was  paying  off  the  mortgage,  though  the 
transaction,  at  her  request^  took  the  form  of  a  transfer  to  a  trustee 
for  her;  and  there  was  a  question  reasonably  or  unreasonably 
raised,  whether  the  mortgagees  might  not,  even  at  the  last  or 
nearly  at  the  last  moment,  insist  on  six  months'  notice  or  six 
months'  interest,  and  decline  making  a  transfer,  keeping  alive  the 
debt  on  the  whole. 

If  not  too  small  and  trifling  a  case,  if  not  clear  i^inst  the 
petitioner,  this  is  at  least  too  doubtful  a  case  to  fender  it  proper  for 
us,  in  my  opinion,  to  disturb  what  the  Master  of  the  Bolls  has  done. 

The  Lord  Justice  Turner,  after  stating  the  circumstances  of  the 
case  as  above  detailed,  said:  It  is  to  be  observed,  in  the  first  place, 
that  no  case  is  made  by  this  petition  for  the  purpose  of  showing 
that  the  mortgagees  were  not  entitled  to  the  six  months'  interest 
in  lieu  of  notice,  which  was  claimed  by  Mr.Slmpheard,  or  that 
they  were  bound  to  transfer  to  Mr.  Hayward  upon  any  other  terms ; 
and  the  petitioner  by  the  payment  of  the  small  amount  of  costs 
which  is  in  question,  has  had  at  least  the  benefit  of  this  right  on 
the  part  of  the  mortgagees  not  being  insisted  upon.  If  she  had 
not  paid  the  8Z.  148.,  this  right  might  have  been  insisted 

*  118    *  upon,  and,  for  all  that  appears  on  this  petition,  have  been 

maintained  by  the  mortgagees.  The  case,  therefore,  in  this 
respect  is  by  no  means  favourable  to  the  petition.  By  payment 
of  the  bill  she  has  secured  to  Herself  a  benefit  at  the  expense  of 
the  mortgagees,  and  she  is  now  endeavouring  to  undo  the  payment 
by  means  of  which  she  acquired  the  benefit. 
It  is  further  to  be  observed  that  this  petition  and  the  affidavits 
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by  which  it  is  supported  are  most  guardedly  pr^ared.  It  does 
not  appear  either  from  the  petition  or  from  the  affidavits  what  was 
the  objection  taken  by  Mr.  Hayward's  clerk  to  the  bill  of  costs, 
upon  the  20th  of  December.  From  what  does  appear,  I  strongly 
suspect  that  his  objection  was,  not  that  the  costs  in  question  were 
not  due  from  the  petitioner,  or  that  the  charges  were  unreasonable, 
but  that  they  were  not  costs  which  the  petitioner  was  bound  to  pay 
upon  the  transfer  of  the  mortgage  ;  and  if  this  was  the  objection, 
it  was  clearly  wrong,  as  the  mortgage  was  to  be  transferred  in 
tmst  for  the  petitioner.  What  pretence  was  there  for  taking  the 
deeds  out  of  the  hands  of  these  solicitors,  leaving  any  costs  which 
were  due  to  them  by  the  petitioner  unpaid  ? 

If  it  had  been  necessary  to  decide  this  case  upon  either  of  these 
points,  I  should  have  hesitated  long  before  making  an  order  for 
taxation ;  but  there  is  another  point  in  the  case,  which  appears  to 
me  to  be  decisive  against  the  petitioner.  Special  circumstances 
are  always  necessary  to  found  an  order  for  the  taxation  of  a  bill 
after  payment;  and  it  has  been  held,  and  in  my  opinion  most 
properly  held,  in  all  the  cases,  that  whatever  other  special  circum- 
stances may  be  required  to  ground  the  order  for  taxation 
after  payment,  there  must  at  least  be  proof  that  *  there  are  *  114 
overcharges  in  the  bill,  whether  amounting  to  fraud  or  not 
is  not  material  to  the  present  case.  Now  the  allegation  of  this 
petition  (and  the  affidavits  in  support  of  the  petition  follow  the 
allegation)  is  simply  this,  that  the  items  and  charges  which  are 
complained  of  are  not  such  as  the  petitioner  was  bound  to  pay  upon 
Ihe  transfer  of  the  mortgage,  not  that  the  business  to  which  the 
items  refer  was  not  done,  or  that,  if  done,  the  charges  for  it  were 
unreasonable ;  and,  so  far  from  there  being  any  proof  of  these 
essential  circumstances,  there  is  evidence,  in  opposition  to  the 
petition,  that  if  a  detailed  bill  had  been  made  out,  the  charges 
would  have  exceeded  the  amount  of  the  item  particularly  com- 
plained of. 

In  this  state  of  circumstances  I  think  it  was  the  clear  duty  of 
the  Court  to  refuse  the  order  for  taxation,  and  that  this  petition  of 
appeal  must  therefore  be  dismissed. 
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♦  115  *  Between 

THE  SHREWSBURY  AND  BIRMINGHAM  RAILWAY 

COMPANY,  Plaintiffs, 

AND 

THE  LONDON  AND  NORTH-WESTERN  RAILWAY  COM- 
PANY, THE  SHROPSHIRE  UNION  RAILWAYS  AND 
CANAL  COMPANY,  GEORGE  CARR  GLYN,  AND  WIL- 
LIAM COWAN,  Defendants ; 

AND  BETWEEN 

THE  LONDON  AND  NORTH-WESTERN  RAILWAY  COM- 
PANY AND  THE  SHROPSHIRE  UNION  RAILWAYS  AND 
CANAL  COMPANY,  Plaintiffs, 

AND 

THE  SHREWSBURY  AND  BIRMINGHAM  RAILWAY  COM- 
PANY, Defendants.! 

'M853.    M&7  26,  27,  28,  30.    June  1,  28.    Before  the  Lords  Justices. 

A  bill  in  Parliament  to  authorise  a  railway  company  to  grant  a  lease  in  per- 
petuity to  another  railway  company  of  certain  projected  lines  was  opposed 
by  a  third  railway  company,  who  withdrew  their  opposition  on  an  agreement 
being  come  to  that  during  the  continuance  of  any  lease  to  be  authorized  by  the 
Act  the  companies  should  participate  in  portions  of  each  other^s  profits,  and 
that  the  two  former  companies  should  not  take  traffic  on  specified  portions  of 
their  lines. 

Hdd,  differing  from  the  opinion  of  Lord  Cottbnham  on  a  demurrer  (2  M.  & 
&  G.  324) ,  that  the  agreement  was  ulira  tires,  and  ought  not  to  be  decreed  to 
be  specifically  performed.* 

Held,  also,  on  the  construction  of  the  whole  agreement,  that  if  valid  it  would 


>  Aflirmed,  6  H.  L.  Gas.  118.  See  2  M'N.  &  G.  866  n.  (1) ;  17  Q.  B.  652 ; 
16  Jur.  311 ;  21  L.  J.,  Q.  B.  89. 

'  See,  as  to  acts  in  excess  of  corporate  powers,  Taylor  v.  The  Chichester  and 
Midhurst  Railway  Co.,  L.  R.  2  Ex.  356 ;  L.  R.  4  H.  L.  628 ;  4  H.  &  C.  409 ; 
The  London,  Brighton,  and  South  Coast  Railway  Company  o.  The  London  and 
South-Westem  Railway  Co.,  4  De  6.  &  J.  362,  389 ;  5  Jur.  N.  S.  801 ;  Gage 
0.  New-Market  Railway  Co.,  18  Q.  B.  457;  Preston  v.  Liverpool,  &c.,  Railway 
Co.,  5  H.  L.  Cas.  605;  Macgregor  v.  Dover  and  Deal  Railway  Co.,  18  Q.  B. 
618 ;  Earl  of  Shrewsbury  v.  North  Staffordshire  Rulway  Co.,  L.  R.  1  £q.  593 ; 
35  L.  J.  Ch.  156, 172 ;  Morris  and  Essex  R.R.  Co.  v.  Sussex  R.R.  Co.,  5  C.  £. 
Green  (N.J.),  542;  Angell  and  Ames  Corp.  (9th  ed.)  %  256;  Shrewsbury 
and  Birmingham  Railway  Co.  v,  North-Westem  Railway  Co.,  6  H.  L.  Cas.  113 ; 
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baTe  come  into  operation,  althoagh  onlj  a  portion  of  the  projected  lines  waa 
completed. 

Tbe  directors  of  a  railway  company  are  trustees  (in  an  important  sense  of  the 
word)  of  their  statutory  powers,'  and  an  agreement  entered  into  by  the  com- 
pany amounting  to  a  breach  of  trust  will  not  be  enforced  to  the  prejudice,  or 
not  according  to  the  views  of  all  or  some  of  the  shareholders,  at  the  instance 
of  parties  cognizant  of  the  circumstances.' 

The  last  of  the  foregoing  propositions  is  not  inconsistent  with  Havket  v.  Etuiem 
Counties  RaUway  Company,  1  De  O.,  M.  &  G.  787.* 

Tms  was  an  appeal  from  the  decision  of  the  Master  of  the 
Rolls,  made  on  the  hearing  of  the  above  causes,  and  on  a 
motion  for  an  injunction  which  *  had  been  ordered  to  stand   *  116 
over  to  the  hearing  of  the  causes. 

The  case  is  reported  before  the  Master  of  the  Bolls  in  the  16th 
volume  of  Mr.  Beavan's  Beports,  p.  441.  It  is  also  reported  upon 
the  hearing  of  a  demurrer  and  on  a  motion  for  an  injunction  in  2 

Hawkes  o.  The  Eastern  Counties  Railway  Co.,  1  De  6.,  M.  &  G.  737,  760,  and 
cases  in  notes ;  S.  C,  6  H.  L.  Cas.  331 ;  1  Lindley  Partn.  (Eng.  ed.  1860)  199 ; 
The  East  Anglian  Railway  Co.  v.  The  Eastern  Counties  Railway  Co.,  11  C.  B. 
775 ;  Bateman  v.  Mayor  of  Ashton,  3  H.  &  N.  323 ;  Bagshaw  o.  Eastern  Union 
Railway  Co.,  7  Hare,  lU ;  2  M'N.  &  G.  389,  and  cases  in  note ;  Norwich  v.  The 
Norfolk  Railway  Co.,  4  £1.  &  Bl.  397 ;  Bostock  v.  The  North  Sta£fordshire  Railway 
Co.,  4  El.  &  Bl.  798 ;  Munt  «.  The  Shrewsbury  and  Chester  Railway  Co.,  IS 
BeaT.  1 ;  Logan  v.  The  Earl  of  Courtown,  13  Beav.  32 ;  Scottish  North-Eastern 
Railway  Co.  v.  Stewart,  3  Macq.  382 ;  Pennsylvania,  &c..  Steam  Nav.  Co.  o. 
Dandridge,  8  Gill  &  J.  248 ;  Downing  v.  Mount  Washington  Road  Co.,  40  N. 
H.  230;  Strauss  v.  Eagle  Ins.  Co.,  6  Ohio  (N.  S.),  39;  Green  v.  Seymour,  3 
Sandf.  Ch.  285;  Baron  v.  Mississippi- Ins.  Co.,  31  Mississippi,  116;  Abbott  o. 
Baltimore,  &c,  Co.,  1  Md.  Ch.  Dec.  642 ;  Buffett  v.  Troy  and  Boston  R.R.  Co.» 
40  N.  Y.  168;  1  Dart  V.  &  P.  (4th  Eng.  ed.)  176;  Sugden  V.  &  P.  (14th 
Eng.  ed.)  76.  As  to  the  restraining  of  such  acts  by  injunction,  see  2  Dan.  Ch. 
Fr.  (4th  Am.  ed.)  1650,  and  cases  cited  in  note  (2)  ;  King  v.  The  Morris  and 
Essex  R.R.  Co.,  3  C.  E.  Green  (N.  J.),  397 ;  Del.  and  Rar.  Canal  and  C.  &  A. 
R.  A  T.  Co.  V.  Rar.  and  Del.  Bay  R.  Co.,  1  C.  E.  Green,  321,  378;  Attorney- 
General  V.  Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  Ap.  146. 

1  See  1  Lmdley  Partn.  (Eng.  ed.  1860)  493,  494 ;  Sherwsbury  and  Birming- 
ham Railway  Co.  v.  North-Western  Railway  Co.,  6  H.  L.  Cas.  113;  Ben- 
nett's Case,  18  Beav.  339;  S.  C,  5  De  G.,  M.  &  G.  284;  Gregory  v.  Patchett, 
38  Beay.  595 ;- Benson  «.  Heathom,  1  T.  &  C.  C.  C.  326^  York  and  North  Mid. 
Railway  Co.  «.  Hudson,  16  Beav.  485 ;  Maxwell  v.  Th^  Port  Tennant  Co.,  24 
Bear.  495 ;  Richardson  v.  Larpent,  2  T.  &  C.  C.  C.  507 ;  Harris  «.  The  North 
DeTon  Railway  Co.,  20  Beay.'  384;  Aberdeen  Railway  Co.  v,  Blaikie,  1  Macq. 
482. 

'  See  2  Dart  V.  &  P.  (4ih  Eng.  ed.)  957,  959,  963,  and  cases  m  notes. 

>  S.  C,  5  H.  L.  Cas.  331. 
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Macnaghten  &  Gordon,  824,  and  8  Macnaghten  &  Gordon,  70, 
from  which  reports  and  the  judgments  the  facts  fully  appear. 

Mr.  Boltj  Mr.  Mardy^  and  Mr.  Qiffard  supported  the  Bppeal, 
and  contended,  first,  that  the  agreement  had  come  into  operation 
according  to  the  true  construction  of  it  and  of  the  Act,  although 
the  Shropshire  Union  lines  had  not  been  all  completed.  On  this 
point  their  arguments  were  in  substance  the  same  as  had  been 
successfully  urged  on  the  appeal  before  Lord  Cottenham  from 
the  decision  of  the  Yice-Chancellor  of  England,  who  had  allowed 
a  demurrer  to  the  bill,  (a) 

They  also  contended  that  there  was  nothing  in  the  agreement 
contrary  to  public  policy,  or  the  duty  of  the  directors  of  the  com- 
panies, or  beyond  the  powers  conferred  on  the  directors  by  the 
companies'  Acts. 

They  further  argued  that  both  these  points  had  been  in  fact 
decided  by  Lord  Cottekhah  when  he  oTerruled  the  demurrer. 

The  Solicitor' Generaly  Mr.  BouThdell  Palmer y  Mr.  Folletty  Mr. 
W.  M.  JameBj  and  Mr.  J.  V.  Prior ^  for  the  London  and  North- 
Western  Railway  Company,  contended,  that  the  agreement  had 
not  come  into  operation ;  that  it  was  legally  or  equitably  invalid, 

as  contrary  to  public  policy,  and  beyond  the  powers  of  the 
*  117  directors,  *  a  company  having  no  authority  to  delegate  to 

another  any  part  of  its  duties ;  that,  if  properly  construed^ 
no  violation  of  it  had  taken  place ;  that  the  plaintiffs  had  so  con- 
.ducted  themselves  as  not  to  be  entitled  to  ask  the  interposition  of 
the  Court ;  and  that  the  plaintiffii  had  entered  into  contracts  with 
companies  competing  with  the  defendants  of  such  a  kind  as  to 
prevent  the  plaintifiBs  from  fulfilling  their  part  of  the  agree- 
ment. 

Mr.  Willcock  and  Mr.  Chapman^  for  the  Shropshire  Union 
Railway  Company,  supported  the  same  view. 

« 

Mr.  Bolty  in  reply. 

The  following  cases    were  cited:    Attorney- General  v.    WU- 

(a)  See  2  M.  &  G.  338. 
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9o»,  (a)  Cohen  v.  Wilkinsan,  (b)  Webb  v.  Direct  London  and 
PortsmatUh  Mailwaff  Company^  ((?)  Lord  James  Stuart  yj  London 
'and  North-Western  Railway  Company,  (jd)  Hawkes  v.  JEastem 
Counties  Railway  Company,  {e)  Natusch  y.  Irving,  (jg)  Cheat 
Northern  Railway  Company  v.  JEastem  Cownties  Railway  Comr 
painy,(K)  East  Anglian  Railway  Company  v.  Eastern  Counties 
Railway  Company,  (x)  McGregor  v.  Official  Manager  of  Dover  and 
Deal  Railway  Company,  (K)  Gage  v.  Newmarket  Railway  Comr 
pony,  (J)  Simpson  v.  Deniscn,  (m)  South  Yorkshire  Railway  and 
River  Dun  Company  v.  Great  Northern  Railway  Company,  (n) 

Judgment  resetted. 

1853.    Jtme28. 

♦  The  Lord  Jubticb  Bjjight  Bruce.  —  In  these  appeals  I  ♦  118 
think  it  conyenient  first  to  disembarrass  the  case  of  the 
petition  of  the  cross  appellants;  that,  namely,  of  the  London 
and  North-Western  Railway  Company,  who  are  defendants  in 
one  and  plaintifis  in  the  other  two  of  the  three  bills  before  the 
Court.  The  two  last  bills  were  cross  bills,  and  were  substantially, 
I  agree  with  the  leading  counsel  of  the  cross  appellants  in  think- 
ing, a  defence,  effectual  or  ineffectual,  necessary  or  unnecessary, 
but  still  a  defence  merely  against  the  first  bill.  If  any  notion  of 
tiie  possibility  of  obtaining  any  relief  under  both  or  either  of  the 
cross  bills  beyond  the  dismissal  of  the  bill  of  the  original  plaintiffs 
has  at  any  time  existed,  it  was,  as  I  conceive,  utterly  unreasonable. 
Now  there  is  but  one  order  under  appeal.  It  is  intituled  in  the 
three  suits,  dismisses  all  the  bills,  and  refuses  to  make  an  order 
on  a  motion  which  came  before  the  Court  simultaneously  with  the 
hearing  of  the  causes.  The  earlier  petition  of  appeal,  that  of  the 
originid  plaintiffs,  is  properly  intituled  in  each  of  the  three.  The 
other  petition  is  intituled  only  in  one,  and  that  the  second  cause, 
and  appears  to  complain  merely  of  the  dismissal  of  the  earlier 
cross  bill. 

The  order  under  appeal  notices  of  course  the  pleadings  in  all 

(a)  Cr.  &  Ph.  1.  (h)  9  Hare,  806. 

•  (b)  1  M.  &  G.  481 ;  1  H.  &  T.  664.  (i)  7  Railw.  Ca.  160. 

(e)  1  De  G.,  M.  &  G.  621.  (k)  7  Railw.  Ca.  227. 

Id)  Ih.  721.  (0  16  Jur.  1186. 

(«)  Ih.  737.  (m)  10  Hare,  61. 

(g)  Gow,  on  Partoersldp,  App.  898.  (n)  8  De  G.,  M.  &  G.  676. 
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the  causes,  notices  the  proofs  taken  in  the  causes,  and,  I  heliere,  all 
the  affidavits  and  exhibits.  The  cross  bills  having  been  merely  in 
effect  what  I  have  stated,  the  whole  of  the  bills  having  been  dis-' 
missed  without  costs,  the  cross  petition  of  appeal  not  complaining 
that  the  original  plaintiffs'  bill  was  not  dismissed  with  costs,  and 
all  the  materials  in  the  three  causes  being  materials  which  would 
have  been  open  to  the  full  use  of  the  cross  appellants  as  respon- 
dents to  the  original  appeal,  without  the  cross  appeal,  I  can  §ee 
neither  apology  nor  excuse  for  the  latter ;  I  think,  conso- 

*  119  quently,  *  that  the  appeal  of  the  cross  appellants  should  be 

dismissed  with  costs. 
This  leaves  of  course  untouched  the  question  of  the  propriety 
or  impropriety,  the  merits  or  demerits,  of  the  original  plaintiffs' 
petition  of  appeal,  to  which  I  proceed  to  address  myself,  and  the 
observations  that  I  shall  make  are  to  be  understood  as  confined  to 
that  petition. 

Among  the  various  points —  some,  if  not  all  of  them,  difficult, 
some,  if  not  all,  of  importance  —  that  were  raised  and  discussed 
during  the  argument,  there  are  several  as  to  which,  considering 
it  unnecessary  to  express,  I  do  not  mean  to  express,  any  opinion. 
One  of  these  is  the  question  of  the  true  interpretation  of  the  Act 
of  1847,  intituled,  ^'  An  Act  to  Authorize  a  Lease  of  the  Under- 
taking of  the  Shropshire  Union  Railways  and  Canal  Company  to 
the  London  and  North- Western  Railway  Company ; "  one  other, 
tlie  question  of  the  correct  construction  of  the  contract  of  October, 
1847.  I  assume  for  every  purpose  of  the  present  litigation  (though, 
I  repeat,  without  intimating  whether  it  is  in  fact  my  opinion), 
that  both  instruments  (the  Act  and  the  contract)  ought  to  be  read 
and  construed  as  the  original  plaintiffs  insist  that  they  ought  to 
be  read  and  construed.  In  thie  same  way  I  assume  in  the  original 
plaintiffs'  favour,  that  the  question  of  the  validity  of  the  instrument 
of  October,  1847,  at  law  —  its  validity,  I  mean,  in  a  sense  strictly 
and  merely  legal  —  is  at  present  immaterial ;  that  is  to  say,  may, 
without  damaging  or  prejudicing  the  Shrewsbury  and  Birmingham 
Railway  Company  in  this  litigation,  be  viewed  as  one  upon  which 
an  action  is  maintainable  or  is  not  maintainable.  All  this  leaves 
still  open  to  controversy  the  question  whether  the  contracts  of 

October  and  May,  1847,  are,  or  either  of  them  is,  such  as  a 

*  120    Court  of  Equity  ought  to  enforce  against  the  London  *  and 

North-Western  Railway  Company  at  the  instance  of  the 
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original  plaintiffs,  either  wholly  or  in  part ;  and  no  injustice  will, 
I  think,  be  done  to  either  side  by  considering  flie  whole  dispute 
here  as  reduced  substantially  to  that  point.  Now,  the  contract 
of  October,  1847,  is  under  the  seal  of  the  London  and  North- 
western Railway  Company,  and  must  be  regarded  everywhere 
as  the  deed  of  that  corporation.  But  not  every  deed  executed 
by  a  corporation  is  enforceable  against  it  in  equity,  or  even 
at  law.  The  deed  of  corporation  may  be  vitra  vires,  and  so 
ineffectual,  though  not  in  any  other  sense  illegal.^  And  in  a 
Court  of  Equity  at  least  the  manner  of  entering  into  the  agree- 
ment intended  to  be  carried  into  execntion  by  the  deed,  the  char- 
acter and  position  of  the  persons  by  whom  the  agreement  was 
made,  its  circumstances,  and  the  authority  and  direction  under 
which  the  common  seal  was  affixed,  may  all  be  material  upon  a 
question  whether  the  deed  shall  have  efiect  given  to  it.  .The  deed 
in  dispute  here  had  the  conmion  seal  of  the  London  and  North- 
western Railway  Company  affixed  to  it  by  the  order  and  authority 
of  its  directors,  that  is,  the  delegated  managers  of  its  affairs,  who 
caused  this  to  be  done  for  the  purpose  of  carrying  into  effect  by 
the  deed  an  agreement  which  they  had  taken  upon  themselves 
as  on  behalf  of  the  company.  But  the  directors  of  a  company  such 
as  the  London  and  North-Western  Railway  Company  are,  in  a  sense, 
in  no  unimportant  sense,  trustees  of  their  functions  and  powers 
for  the  shareholders,  and  perhaps  also  for  society  at  large ;  cer- 
tainly, however,  for  the  shareholders ;  and  if  directors  thus  cir- 
cumstanced enter  into  a  contract  amounting  to  a  breach  of  trust 
as  between  themselves  and  those  for  whom  they  are  trustees,  it 
would  be  contrary  to  the  principles  and  practice  of  this  jurisdic- 
tion to  be  active  in  enforcing  it  in  a  manner  possibly  prejudicial 
to  the  interests  or  not  agreeable  to  the  views  of  all  or  some 
of  *  the  cestuis  que  trustentj  at  the  instance  of  persons  cog-  *  121 
nizant  throughout  and  from  the  beginning  of  the  true  nature, 
character,  and  circumstances  of  the  agreement. 

*  Farkb  B.  in  the  South  Yorkshire  Railway  and  River  Dun  Co.  v.  The  Great 
Northern  Railway  Co.,  9  Exch.  55,  84,  85;  East  Anglian  Railway  Co.  v.  East- 
ern Counties  Railway  Co.,  11  C.  B.  775;  MacGregor  r.  Dover  and  Deal  Rail- 
way Co.,  18  Q.  B.  618;  Bagshaw  v.  Eastern  Union  Railway  Co.,  7  Hare,  114; 
2  M^N.  &  G.  389,  and  cases  in  note ;  Bateman  v.  Mayor  of  Ashton,  3  H.  &  N. 
323;  Norwich  v.  Norfolk  Railway  Co.,  4  El.  &  Bl.  397;  Angell  and  Ames 
Corp.  (9th  ed.)  §  256. 
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The  original  plainti£b  must,  I  think,  for  every  purpose  now 
material,  be  taken  to. have  been  throughout  and  from  ^e  begin- 
ning cognizant  of  the  true  nature,  character,  and  circumstances  of 
the  contracts  of  May  and  October,  1847.  Did,  then,  each  or  either 
document  amount  to  a  breach  of  trust  as  between  the  directors 
of  the  London  and  North-Westem  Railway  Company  and  those 
for  whom  they  were  trustees  7  Was  it  as  between  them  justifiable 
and  proper  conduct  in  the  directors  to  affix  the  common  sec^  of 
the  company  to  such  an  instrument  as  that  of  October,  or  enter 
into  such  an  agreement  as  that  of  May  7  This  is  a  question  which 
of  course  cannot  be  answered  without  considering  the  effect  of  each 
if  valid.  What  was  the  effect  of  each  if  valid  f  The  effect  was, 
I  apprehend,  to  create  a  partnership,  determinable  only  at  the 
option  of  the  Shrewsbury  and  Birmingham  Railway  Company, 
but  otheinirise  permanent,  between  that  company  and  the  London 
and  North-Westem  Railway  Company, — a  partnership  possibly 
of  a  particular  and  limited  kind,  but  still  a  partnership.  The 
effect  was  materially  to  interfere  with  and  vary  the  rights  of  the 
latter  company,  and  necessarily  therefore  of  its  shareholders,  in 
respect  of  a  portion  very  far  from  merely  nominal  of  the  gross 
receipts  of  their  business  and  property.  It  was  to  divert  so  much 
of  the  funds  of  the  company  properly  applicable  for  the  purposes 
of  their  current  expenses  and  of  dividends  into  a  different,  an 
irregular,  and  an  illegitimate  channel.  It  was  to  give  up  six  or 
seven  thirteenths  of  the  gross  receipts  of  no  inconsiderable  por- 
tion of  their  business  to  another  company,  in  exchange  for  an 

uncertain  amount  of  money,  an  amount  that  might  possibly 
♦  122    *  be  an  equivalent  —  possibly  more  than  an  equivalent,  but 

possibly  less — in  exchange,  namely,  for  six  or  seven  thir- 
teenths  of  the  gross  receipts  of  the  business,  or  a  great  part  of  the 
business,  of  that  other  company  on  the  whole  or  a  portion  of  a 
railway  of  its  own.  How  could  such  a  bargain  as  this  be  within 
the  proper  functions  of  either  set  of  directors  7  Whatever  their 
intentions  and  belief  in  point  of  fact,  they  must,  for  every  purpose 
of  such  litigation  as  the  present,  be  taken  to  have  entered  into  the 
contract  of  October,  as  well  as  the  agreement  of  the  preceding  May, 
with  knowledge  that  they  were  on  each  side  committing  and  par- 
ticipating in  a  breach  of  trust ;  dealing,  that  is,  with  the  property 
and  rights  of  others  confided  to  their  care  and  management  in  a 
manner  exceeding  the  authority  given,  and  departing  from  the 
[96] 


SHBEWSBURT,  ETC.,  RAILW.  CO.  V.  LONDON,  ETTC.,  RAILW.  CO.  .  *122 

confidence  reposed.  I  think  therefore,  that,  whether  the  whole 
or  any  part  of  the  agreement  of  May  is  legally  yalid  or  legally 
inyalid,  and  whether  the  contract  of  October  is  legally  yaUd  or 
legally  inyalid,  wholly  or  in  part,  this  Court  ought  not  to  lend  its 
assistance  to  enforce  or  act  upon  the  first  clause  of  the  agreement 
of  May,  or  the  first  or  second  clause  of  the  agreement  of  October. 
With  regard  to  the  third  clause  of  the  contract  of  October  and 
the  second  clause  of  the  agreement  of  May,  these  parts  of  the  two 
instruments  are  perhaps  absolutely  inyalid  on  more  than  one 
ground.  But,  howeyer  this  may  be,  I  think  that  the  other  portions 
pf  both  documents,  those  which  according  to  my  opinion,  already 
stated,  cannot  here  be  enforced  or  acted  upon,  are  too  important 
and  considerable  with  reference  to  the  whole  to  ronder  it  in  my 
judgment  fit  to  enforce  or  act  upon  either  document  to  any  extent 
whateyer  in  this  litigation.  The  parties  must  be  left  to  law.  But 
I  think  their  cases  not  such  as  to  render  it  right  to  dismiss 
the  *  original  petition  of  appeal  with  costs.  It  ought,  I  con-  *  128 
ceiye,  to  be  dismissed  without  costs,  and  with  a  return  of  the 
deposit  to  the  original  plaintiffs.  If,  howeyer,  on  either  side  any 
direction  from  us  shall  be  desired  respecting  the  action  brought 
in  consequence  of  Lord  Tbubo's  order,  we  are  ready  to  hear  and 
consider  any  suggestion  upon  that  subject.  I  may  add  a  word  as 
to  the  authorities.  If  it  were  necessary  for  me  to  mention  any,  I 
should  specify  MorUock  y.  BtiUer^(^a)  Turner  1.  Harvey ^(y) 
Bridger  y.  R%ce^(c)  The  Charitable  Corporation  y.  StUtony(^d) 
Natuach  y.  Irving ^(^e^  Attorney- Oeneral  t.  Wihon^(jg')  Cohen  y. 
WHkinson,  (A)  JSdst  Anglian  Railway  Company  y.  Ea%tem  Cowi^ 
ties  RaUway  Company j(%)  and  Mr,  McGregor^  Ca8e,(k)  as 
decided  in  the  Exchequer  Chamber.  Some  at  least  of  these  were 
cited  at  the  bar.  Of  Mr.  Hawkes^s  Case,  (I)  also  mentioned  more 
than  once  during  the  argument,  I  will  only  say  that  I  thought 
Lord  St.  Leonards  right  in  affirming  my  decision  in  that  cause, 
and  that  I  still  adhere  entirely  to  what  I  did  there.  From  which 
neither  when  concurring  with  Lord  Cbanwobth  in  deciding  the 

(a)  10  Vea.  292.  (g)  1  Cr.A  Ph.  1. 

(h)  Jac.  169.  (h)  1  M.  &  G.  481. 

(c)  IJ.  &  W.  74.  (0  7  RaUw.  Ca.  160. 

(<i)  2  Atk.  400.  (k)  7  RaUw.  Ca.  227. 
(e)  6ow,  on  Partnership,  App.  398. 

(0  a  De  6.  &  Sm.  743 ;  1  De  G.,  M.  &  G.  787. 
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cases  of  Mr.  Webb  (a)  and  Lord  James  Stuart  (i),  nor  at  any 
other  time,  have  I  intended  to  depart,  or  as  I  believe  departed,  in 
the  slightest  degree. 

The  Lobd  Jubticb  Turner.  —  The  first  of  these  suits  is  insti- 
tuted by  the  Shrewsbury  and  Binningham   Railway  Company 

against  the  London  and  North-Western  Railway  Company 
*124    and  the  Shropshire  *  Union  Railways  and  Canal  Cpm^ 

pany  and  their  officers,  for  the  purpose  of  enforcing  an 
agreement  entered  into  between  the  three  companies  with  refer- 
ence to  two  distinct  subjects,  —  first,  the  moneys  to  be  received  by 
the  companies  respectively  for  the  carriage  of  passengers  and 
goods  from  and  to  the  places  mentioned  in  the  agreement ;  and, 
secondly,  the  use  to  be  made  by  the  two  companies,  who  are 
defendants,  of  certain  parts  of  their  lines  of  railway. 

In  order  clearly  to  understand  the  agreement  in  question,  it  is 
necessary,  I  think,  in  the  first  instance,  to  advert  to  the  position 
of  these  several  companies  in  the  early  part  of  the  year  1847.  The 
London  and  North-Westem  Railway  Company  had  at  that  time  a 
line  of  railway  from  London  through  Rugby  to  Birmingham,  and 
thence  northward  through  Stafiord,  Crewe,  Warrington,  and  New- 
ton to  Liverpool,  and  on  this  line  they  had  a  station  at  Wednes- 
field,  near  Wolverhampton.  They  had  also  a  branch  line  from 
Crewe  to  Chester,  and  had  power  to  take  a  lease,  which  has  since 
been  granted  to  them,  of  the  Trent  Valley  Line  (then  in  the  course 
of  formation),  and  running  from  Stafford  through  Tamworth  to 
Rugby. 

The  Shrewsbury  and  Birmingham  Railway  Company  had  at 
that  time  under  their  Act  of  Parliament,  which  was  passed  in  the 
year  1846,  power  to  make  a  line  fi*om  Shrewsbury  through  Wel- 
lington to  Wolverhampton,  and  had  also  running  powers  over  the 
Stour  Valley  line,  which  was  authorized  to  be  made  by  an  Act  also 
passed  in  the  year  1846,  and  which  runs  from  Birmingham  through 
Wolverhampton  to  Bushbury,  a  point  on  the  line  of  the  London 
and  North-Western  Railway  a  little  to  the  north  of  Wednesfield ; 

but  the  termination  of  the  line  of  the  Shrewsbury  and  Bir- 
*  125    mingham  Railway  Company  *  at  Wolverhampton  was  not 

in  connection  with  the  station  of  the  London  and  North- 

(a)  1  De  6.,  M.  &  G.  621.  (6)  lb.  721. 

[98] 


BHREWSBUBT,  ETC.,  RAILW.  GO.  V.  LONDON,  ETC.,  BAILW.  CO.      *  125 

_  • 

Western  Companj  at  Wednesfield,  nor  was  the  termination  of  the 
Stoor  Valley  line  at  Birmingham  in  connection  with  the  London 
and  North- Western  line  at  that  place. 

The  Shropshire  Union  Railways  and  Canal  Company  in  the  early 
part  of  the  year  1847  had,  under  three  seyeral  Acts  passed  in  the 
year  1846,  power  to  make  three  distinct  lines :  the  first  from 
Shrewsbury  through  Wellington  to  Stafford;  the  second  from  a 
point  on  the  Chester  and  Crewe  Branch  of  the  London  and  North- 
western line  to  a  point  on  the  Shrewsbury  and  Birmingham  line, 
a  little  aboye  Wolyerhampton ;  and  the  third  from  Newton  to 
Crewe.  The  first  of  these  three  lines,  the  Shrewsbury  and  Staf- 
ford, was  from  Shrewsbury  to  Wellington  Common  to  the  Shrews- 
bury and  Birmingham  and  the  Shropshire  Union  Companies ;  and 
the  Acts  of  the  two  companies  proyided  for  the  management  of 
this  part  of  the  line  by  a  joint  committee,  and  for^e  joint  user  of 
it  by  the  two  companies.  The  second  of  these  three  lines  (the 
line  from  the  Chester  and  Crewe  Branch  of  the  London  and  North- 
western line  to  the  Shrewsbury  and  Birmingham  line)  was  to 
cross  the  Shrewsbury  and  Stafford  line  at  a  place  called  Gnosal, 
bat  neitiier  this  line  nor  the  third  line  of  the  Shropshire  Union 
Company  (the  Newton  and  Crewe  line)  has  yet  been  made. 

As  the  lines  of  these  railways  were  laid  out,  therefore,  the  Lon- 
don and  North-Westem  lines  were  accessible  to  the  Shrewsbury 
and  Birmingham  Company  at  Bushbury  by  passing  up  the  Stour 
Valley  line  to  that  place,  and  to  the  Shropshire  Union  Company  at 
Stafford,  but  neither  of  these  companies  had  any  other  means  of 
railway  conyeyance  to  Bugby  on  the  south  of  Bugby.  There 
were,  *  howeyer,  canals  at  Wolyerhampton  by  which  goods  *  126 
eoming  along  the  Shrewsbury  and  Birmingham  line  might 
be  conyeyed  to  the  south,  and  there  was  of  course  the  prospect  of 
otiier  lines  of  railway  fr^m  the  south  becoming  connected  with 
the  Shrewsbury  and  Birmingham  line*.  The  lines  of  these  rail- 
ways, as  laid  out,  also  afforded  to  the  Shropshire  Union  Company 
the  means  of  carrying  passengers  and  goods  both  from  Shrewsbury' 
to  Onosal,  and  thence  down  their  second  line  to  the  Shrewsbury 
and  Birmingham  line  near  Wolyerhampton,  and  from  Shrews^ 
bury  to  Stafford,  and  thence  down  the  London  and  North-Westem 
line  to  Bushbury  and  Wolyerhampton  and  to  Wednesfield. 

Thus  matters  stood  in  the  early  pajrt  of  the  year  1847,  and  in 
that  year  the  London  and  North-Westem  Company  obtained  an 
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Act  of  Parliament  enabling  them  to  take  a  lease  of  the  Stour  Yal- 
lej  line,  which  has  since  been  granted  to  them ;  and  thej  then  or 
afterwards  also  obtained  another  Act  for  making  a  line  from  the 
termination  of  the  Stour  Valley  line  at  Birmingham  to  their  origi- 
nal station  at  that  place,  thus  connecting  the  Stour  Valley  and 
London  and  Xorth-Western  lines  at  Birmingham.  The  London 
and  North-Western  Company  also  in  the  same  year,  1847,  applied  to 
Parliament  for  another  Act  to  enable  them  to  take  a  fease  of  the 
Shropshire  Union  Railways.  This  latter  Act  was  opposed  by  the 
plaintiffs,  the  Shrewsbury  and  Birmingham  Railway  Company,  and 
the  opposition  led  to  an  agreement  between  the  companies,  which 
was  dated  the  18th  of  May,  1847,  and  was  as  follows :  — 

"First.  That  all  traffic  up  and  down  between  Shrewsbury  or 
Wellington  or  jptermediate  stations  and  Rugby  or  any  point  on 
the  London  and  North-Western  line  to  the  south  of  Rugby 
*  127  shall  be  kept  separate  and  divided  *  between  the  two  com- 
panies, in  tiie  proportion  to  the  mileage  travelled  over  each 
of  the  lines  of  the  Shrewsbury  and  Birmingham  and  Shropshire 
Union  Companies,  such  joint  account  and  division,  however,  to  be 
optional  to  the  Shrewsbury  and  Birmingham,  this  arrangement  to 
include  all  the  London  traffic  by  whatever  route  it  may  pass. 
Secondly.  That  the  Shropshire  Union  or  the  London  and  Norithr 
Western  Company  shall  not,  during  the  continuance  of  such  joint 
account  and  division  of  traffic,  convey  from  Wellington  or  any 
part  of  their  line  westward  of  Wellington  any  goods  or  passengers 
to  any  part  of  the  Shrewsbury  and  Birmingham  line  east  of  the 
same  place,  or  be  in  any  way  entitled  to  partipipate  in  such  traffic* 
Thirdly.  The  three  directors  forming  and  to  foim  the  joint  com- 
mittee for  the  management  of  the  Shrewsbury  and  Wellington 
line  shall  at  no  time  be  directors  of  the  London  and  North-Westem 
Company.  Fourthly.  An  Agreement  to  be  forthwith  prepared  for 
carrying  out  the  arrangement,  and  any  question  as  to  the  construc- 
tion of  the  terms  to  be  left  to  Mr.  Robert  Stephenson." 

Upon  the  footing  of  this  agreement  the  plaintiffs,  the  Shrewsbury 
and  Birmingham  Company,  withdrew  their  opposition  to  the  bill 
for  enabling  the  London  and  North-Western  Company  to  take  the 
lease  of  the  Shropshire  Union  lines,  and  the  leasing  Act  accord- 
ingly passed. 
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[His  Lordship  stated  the  substance  of  its  provisions,  for  which 
see  2  Macnaghten  &  Gordon,  pp.  829,  889,  note  (a).] 

Before  this  Act  was  passed  a  more  extended  agreement  for  carry- 
ing out  the  arrangement  of  May,  1847,  was  in  the  course  of  prepa- 
ration between  the  parties,  but  it  was  not  completed  until 
after  the  Act  was  past ;  *  when  completed,  it  was  put  under    *  128 
the  seal  of*the  respective  companies,  and  bore  date  the  12th 
of  October,  1847,  and  was  as  follows :  — 

[His  Lordship  read  it  See  the  agreement  set  out  2  Macnaghten 
A  Gk>rdon,  881  to  886.] 

The  agreement  being  thus  perfected,  the  plaintifis  (the  Shrews^ 
bury  and  Birmingham  Railway  Company)  proceeded  to  complete 
their  line,  and  it  was  completed  in  the  month  of  November,  1849. 
Upon  their  lipe  being  opened,  they  called  upon  the  London  and 
North-Westem  Railway  Company  to  keep  the  accounts  stipulated 
for  by  the  agreement,  and  the  London  and  North-Westem  Com- 
pany having  refused  to  do  so,  and  having  commenced  carrying 
passengers  and  goods  contrary  to  the  provisions  of  the  third  clause 
of  the  agreement,  the  bill  in  the  first  suit  was  filed. 

This  bill  was  met  by  a  demurrer  on  the  part  of  the  London  and 
North-Westem  Company,  and  the  demurrer  was  allowed  by  the 
late  Yice-Chancellor  of  England  upon  the  ground  that  the  agree- 
ment had  not  come  into  operation.  There  was  an  appeal  from  the 
order  allowing  the  demurrer,  and  Lord  Cottenham,  before  whom 
the  appeal  was  heaijd,  overruled  the  demurrer,  his  opinion  being 
that  the  agreement  had  come  into  operation  and  was  valid  and 
binding,  (a)  Upon  the  demurrer  being  overruled,  a  motion  for 
the  injunction  prayed  by  the  bill  was  made  before  the  late  Yice- 
Chancellor  of  England,  and  was  granted  by  him,  but  the  order 
granting  it  was  also  appealed  from,  and  Lord  Truro,  before  whom 
the  appeal  was  heard,  dissolved  the  injunction.  His  Lordship, 
however,  took  this  course,  as  I  collect  from  his  judgment,  solely 
upon  the  ground  of  comparative  inconvenience,  and  inti- 
mated *  no  opinion  upon  the  merits  of  the  case,  consider-  *  129 
ing  that  the  questions  both  as  to  the  agreement  having 

(a)  See  2  M.  &  G.  842. 
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come  into  operation,  and  as  to  its  legal  yaUdity,  ought  to  be  tried 
at  law.  (a) 

An  action  was  thereupon  brought  upon  the  agreement,  and  in 
this  action  the  Court  of  Queen's  Bench  has,  as  it  is  said,  intimated 
an  opinion  in  favour  of  the  validity  of  the  agreement. 

A  further  motion  for  the  injunction  was  then  made  before  the 
Master  of  the  Rolls,  to  whom  the  cause  was^  transferred,  but  the 
motion  was  ordered  to  stand  until  the  hearing  of  the*  cause,  and 
ultimately  the  cause  was  heard  before  his  Honor,  who  dismissed 
the  bill,  (i)  From  this  order  of  dismissal  the  first  of  these  appeals 
is  brought,  and  the  question  therefore  which  we  have  to  decide  ia 
whether  this  bill  has  been  properly  dismissed.  The  agreement 
being  under  the  seal  of  the  three  companies,  the  plaintiffs  are  of 
course  primd  facie  entitled  to  specific  performance.  It  rests  upon 
the  defendants,  therefore,  to  displace  that  right.  They  have  suc- 
ceeded in  doing  so  in  the  Court  below,  upon  the  ground  that  the 
agreement  has  not  yet  come  into  operation,  and  I  will  first,  there- 
fore, examine  that  question. 

The  question,  as  it  seems  to  me,  depends  upon  the  true  meaning 
to  be  attributed  to  the  words  ^^  during  the  continuance  of  any  such 
lease  authorized  to  be  granted  by  such  Act,"  which  are  contained 
in  the  first  clause  of  the  agreement.  It  is  to  be  observed  that  the 
words  are  during  the  continuance  of  any  such  lease,  not  during  the 
continuance  of  the  lease,  and  from  this  form  of  expression  it  is,  I 
think,  to  be  collected  that  the  parties  had  in  contemplation 
*  180  that  there  might  be  some  lease  other  than  *  the  lease  in  per- 
petuity, which  is  first  mentioned  in  the  agreement.  The 
words  '^  during  the  continuance  of  any  such  lease  "  could  hardly  be 
intended  to  refer  solely  and  exclusively  to  a  lease  which,  if  granted, 
was  to  endure  for  ever.  To  what,  then,  do  those  words  refer  ? 
This,  I  think,  is  to  be  gathered  from  the  recitals  of  the  agreement. 
The  agreement  recites  that  the  covenants  were  to  be  entered  into 
upon  an  Act  of  Parliament  being  obtained  for  authorizing  such 
lease  as  aforesaid,  that  is,  a  lease  in  perpetuity  of  the  undertaking, 
or  a  lease  between  the  same  parties  of  any  part  of  the  said  under- 
taking between  Shrewsbury  and  Stafford ;  and  although  I  agree  that 
the  extent  of  the  covenante  cannot  be  measured  by  the  event  upon 
which  they  were  to  be  entered  into,  I  think  that  the  recitals  of  the 

(a)  See  3  M.  &  6.  70.  Q>)  16  Beav.  441. 
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agreement  must  be  referred  to  for  the  purpose  of  explaining  the 
meaning  of  the  referential  term  ^^  such,"  and  I  think  that  upon 
the  true  construction  of  this  agreement  that  word  ^^  such  "  has  refer- 
ence to  the  recital  which  I  have  mentioned,  and  the  covenant  must 
be  read  as  if  the  words  had  been  during  the  continuance  of  any 
lease  in  perpetuity  of  the  undertaking,  or  of  any  lease  between  the 
same  parties  of  any  part  of  the  said  undertaking  between  Shrews- 
bury and  Stafford.  That  the  parties  contemplated  that  there 
might  be  a  lease  of  the  part  of  the  undertaking  between  Shrews- 
bury and  Stafford  before  the  lease  of  the  entire  undertaking  is  evi- 
dent from  the  mention  of  such  a  lease  in  this  recital.  If  they  had 
considered'  that  the  Act  which  had  then  passed  and  was  before 
them  warranted  no  lease  except  a  lease  of  the  entire  undertaking, 
why  was  any  mention  made  of  any  lease  of  the  part  between 
Shrewsbury  and  Stafford?  But  when  we  have  surmounted  this 
difficulty  and  have  settled  that  the  covenant  is  to  be  read  during 
the  continuance  of  any  lease  in  perpetuity  of  the  entire  undertaking, 
or  of  any  lease  between  the  same  parties  of  any  part  of  the 
undertaking  between  Shrewsbury  and  *  Stafford,  authorized  *  131 
to  be  granted  by  such  Act,  a  further  question  arises, — What 
is  the  meaning  of  these  latter  words  ^^  authorized  to  be  granted  by 
such  Act "  ?  Do  they  mean  during  the  continuance  of  any  such 
lease  as  Parliament  has  in  express  terms  enacted  may  be  granted, 
or  do  they  mean  during  the  continuance  of  any  lease  which  may 
be  granted  consistently  with  the  provisions  of  the  Act  ?  The  latter, 
I  think,  is  the  true  meaning,  for  the  parties,  as  I  have  before 
observed,  contemplated  that  there  might  be  a  lease  of  part.  It  is 
said,  however,  that  Parliament  has  by  the  Act  expressly  negatived 
tiie  granting  of  any  lease  except  upon  conditions  which  have  not 
been  fulfilled,  and  the  thirty-first  section  is  relied  upon  in  support 
of  that  position }  but  I  think  this  section  does  not  bear  out  the 
argument  in  support  of  which  it  is  adduced.  That  section,  as  I 
understand  it,  refers  to  the  lease  of  the  whole  undertaking,  and 
seems  to  me  to  have  been  inserted  to  meet  the  words,  ^'  or  at  such 
earlier  period  as  may  be  agreed  upon,"  which  are  contained  in  the 
first  section,  and  the  thirty-first  section  being  thus  removed  out  of 
the  way,  I  think  that  the  earlier  sections  of  the  Act  having  pre- 
scribed the  terms  on  which  the  London  and  North-Western  Com- 
pany were  to  hold  each  of  the  lines  when  completed  and  opened, 
and  the  rents  which  they  were  to  pay  for  the  same,  a  lease  of  any 
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one  of  the  lines  when  completed  and  opened  might  well  be  granted, 
and  would  be  consistent  with  the  provisions  of  the  Act.  The  con- 
clusion at  which  I  have  arrived  on  this  part  of  the  case  is,  I  think, 
much  strengthened  by  reference  to  the  agreement  of  May,  for  that 
agreement  which  it  was  intended  to  carry  out  by  the  agreement  in 
question  refers  to  the  traffic  being  carried,  without  any  mention 
of  any  lease  being  granted,  and  thus  shows  that  what  the  parties 
were  looking  to  throughout  was  the  power  of  carrying  along  the  line 
which  would  certainly  arise  upon  the  Shrewsbury  and  Staf- 

*  182    ford  line  being  completed.   For  these  *  reasons  I  feel  myself 

relmctantly  compelled  to  differ  from  the  Master  of  the  Bolls 
upon  the  point  on  which  he  has  dismissed  this  bill,  but  I  do  so  with 
less  reluctance  as  he  has  himself  differed  from  Lord  Cottenham 
upon  that  point,  and  my  opinion  upon  it  coincides  with  that  of 
Lord  CoTTENHAM.  K  this  case  had  rested  upon  the  single  point  of 
whether  the  agreement  had  come  into  operation,  I  should  have 
thought  the  plaintiffs  entitied  to  relief,  but  a  further  point  was 
urged  on  the  part  of  the  defendants,  that  this  agreement  ought  not 
to  be  enforced  upon  grounds  of  public  policy,  and  1  proceed  there- 
fore to  consider  that  question. 

In  determining  questions  of  this  nature.  Courts  of  justice,  as  I 
apprehend,  are  bound  to  consider  not  what  in  their  judgment  may 
be  most  for  the  interest  of  the  public,  but  what  was  the  scope  *and 
object  of  the  law  which  is  said  to  be  infringed  or  attempted  to  be 
infringed.  What  we  have  here  to  consider,  therefore,  is  what  was 
the  scope  and  object  of  the  Acts  of  Parliament  from  which  these 
companies  and  other  railway  companies,  for  there  is  nothing  in 
this  respect  peculiar  to  these  companies,  derive  their  powers.  The 
great  undertakings  of  these  companies  could  not  be  carried  out  by 
private  enterprise,  and  Parliament  has  therefore  with  a  view  to  the 
public  good  authorized  the  constitution  of  large 'bodies  acting  by 
directors  for  the  purpose  of  carrying  them  out ;  but  these  bodies 
have  no  existence  independent  of  the  Acts  which  create  them,  and 
they  are  created  by  Parliament  with  special  and  limited  powers  and 
for  limited  purposes.  Whether  Parliament  has  wisely  limited  their 
power  or  the  purposes  of  their  incorporation  is  not  for  us  to  con- 
sider. The  fact  of  their  being  endued  with  such  powers,  and  incor- 
porated for  such  purposes,  only  shows  that  Parliament  did  not 
think  fit  to  intrust  them  with  more  extended  powers,  or 

*  133    *  to   incorporate    them  for  other   purposes ;    and  when, 
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therefore,  they  exceed  or  attempt  to  exceed  their  powers,  or  to 
go  beyond  the  limits  of  their  incorporation,  they  are  acting  in  con- 
travention of  the  law  which  created  them,  and  in  opposition  to 
what  Courts  of  justice  are  bound  to  consider  to  haye  been  the 
object  pf  Parliament  in  their  creation.  Again,  Parlian^ent  has 
given  these  companies  powers  to  interfere  with  private  property, 
and  has  empowered  them  to  levy  tolls,  and  it  has  protected  the 
public  against  any  undue  interference  on  their  part  with  private 
property,  and  has  secured  to  the  public  the  benefit  of  their  expen- 
diture by  limiting  and  restricting  their  powers ;  and  how  is  it  con- 
sistent with  the  protection  thus  thrown  around  the  public  by 
Parliament  that  they  should  be  permitted  to  transgress  the  limits 
which  Parliament  has  thus  imposed  for  the  public  security  7 

These  are  the  principles  or  some  of  the  prindples  which,  as  I 
think,  must  be  applied  to  this  case,  considered  with  reference  to 
the  question  of  public  policy ;  and  I  will  now  consider  what  is  the 
efifect  of  the  agre^oient  which  has  been  entered  into  between  these 
parties,  and  whether  it  contravenes  those  principles.  The  effect 
of  this  agreement,  as  I  understand  it,  is,  that  the  Shrewsbury 
and  Birmingham  Company  are  to  receive  seven4hirteenths  of  what 
shall  be  determined  by  auditors  to  be  the  due  proportion  of  the 
whole  moneys  received  by  the  London  and  North-Westem  Com- 
pany for  the  carriage  of  any  passengers  or  goods  from  Shrewsbury 
or  Wellington,  or  any  intermediate  place,  to  Rugby  or  to  the  south 
of  Rugby,  which  is  attributable  to  the  distance  from  the  point  of 
departure  to  Stafford,  and  that  the  London  and  North-Westem 
Company  are,  on  the  other  hand,  to  receive  six-thirteenths  of  what 
shall  be  determined  by  auditors  to  be  the  due  proportion  of 
the  whole  *  moneys  received  by  the  Shrewsbury  and  Bir-  ♦  184 
mingham  Company  for  the  carriage  of  any  passengers  or 
goods  from  Shrewsbury  or  Wellington,  or  any  intermediate  place, 
to  Bugby  or  the  south  of  Bugby,  which  is  attributable  to  the  dis- 
tance from  the  point  of  departure  to  Wolverhampton,  and,  apply- 
ing to  this  agreement  the  principles  to  which  I  have  referred,  it 
must  be  asked  where  are  the  powers  of  the  companies  to  enter 
into  such  an  arrangement? 

It  cannot,  I  think,  be  denied  that  they  could  not  alienate  the 
whole  of  their  tolls ;  upon  what  principle  then  can  they  alienate 
the  tolls  on  a  given  portion  of  their  line,  or  any  portion  of  such 
tolls  ?    It  is  said  that  this  is  merely  a  matter  of  arrangement ;  but 
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it  is  not  less  an  alienation  because  it  is  a  matter  of  arrange- 
ment.i 

Again,  these  companies  are  incorporated  with  reference  to  the 
carriage  of  passengers  and  goods  between  particular  places ;  where 
is  their  power  to  contract  for  an  interest  in  the  carriage  .of  pas- 
sengers and  goods  between  other  places  ?  It  was  urged  indeed 
on  the  part  of  the  appellants  that  these  companies  were  not  bound 
to  be  carriers  at  all,  but  that  circumstance  does  not  appear  to  me 
to  help  the  argument,  for  this  agreement  proceeds  upon  the 
assumption  of  both  parties  being  carriers,  and  even  if  it  did  not, 
I  see  nothing  in  the  circumstance  of  the  parties  not  being  bound 
to  carry  which  could  warrant  their  entering  into  such  an  arrange- 
ment as  this. 

It  was  then  said,  however,  that  although  these  considerations 
might  affect  the  question  as  to  what  has  been  termed  the  through 
traffic,  the  subject  of  the  first  and  second  clauses  of  the  agreement, 
they  could  not  apply  to  what  has  been  called  the  local  traffic  the 
subject  of  the  third  clause  of  the  agreement;  but  I  think 
*  185  *  this  argument  will  not  avail  the  appellants.  Assuming 
that  these  companies  are  not  bound  to  be  carriers,  I  very 
much  doubt  whether,  being  carriers,  they  can  legally  stipulate 
that  they  will  not  carry  between  particular  places  on  their  lines ; 
but  even  assuming  that  they  can,  I  think  that  this  agreement,  be- 
ing in  other  respects  obnoxious  to  public  policy,  cannot  be  enforced 
in  this  respect. 

Much  stress  was  laid  in  the  argument  upon  the  circumstance 
of  the  respondents  having  obtained  the  consideration  for  the  agree- 
ment by  the  withdrawal  of  the  opposition  to  the  bill ;  but  when 
this  Court  refuses  to  interfere  upon  principles  of  public  policy,  it 
acts  with  reference  to  the  interests  of  the  public,  and  not  with 
reference  to  the  conduct  of  individuals,  and  I  do  not  think,  there- 
fore, that  we  should  be  justified  in  relieving  the  appellants  upon 
this  particular  ground.  The  appellants,  when  they  agreed  upon 
terms  to  withdraw  their  opposition  to  the  leasing  bill,  should 

'  See,  as  to  the  power  of  corporations  to  alienate  their  corporate  franchise^ 
Eldridge  v.  Smith,  34  Yt.  484 ;  Richardson  o,  Sibley,  11  Allen,  65 ;  Common- 
wealth V.  Smith,  10  Allen,  448 ;  Angell  and  Ames  Corp.  (9th  ed.)  §  191 ;  Pierce 
0.  Emery,  82  N.  H.  486 ;  Howe  v.  Freeman,  14  Gray,  666 ;  Atkinson  v.  Mari- 
etta, &c.,  R.R.  Co.,  15  Ohio  St.  21 1  Miller  v.  Rutland,  &c.,  R.R.  Co.,  86  Yt. 
452. 
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have  taken  care  that  the  terms  were  not  such  as  to  Infringe  the 
law. 

Great  reliance  was  also  placed  in  the  argument  upon  the  opinions 
of  Lord  CoTTENHAM,  and  as  it  was  said  of  the  Court  of  Queen's 
Sench  in  favour  of  the  validity  of  this  agreement,  but  the  cases 
upon  this  subject  have  taken  a  much  wider  range  since  Lord  Cor- 
tenham's  opinion  was  pronounced,  and  I  have  not  been  able  to 
satisfy  my  mind  that  in  the  intricacy  of  the  pleadings  at  law  this 
particular  question  was  fairly  submitted  to  the  consideration  of  the 
Court  of  Queen's  Bench.  At  all  events,  the  other  cases  which  were 
cited  in  the  argument  seem  to  me  to  be  at  variance  with  the 
opinion  said  to  have  been  expressed  by  the  Court  of  Queen's 
'Bench ;  and  upon  the  principle  of  those  other  cases,  and  for  the 
reasons  which  I  have  given,  I  am  satisfied  that,  looking 
*  at  this  case  with  reference  to  the  question  of  public  *  136 
policy,  this  Court  ought  not  to  decree  a  specific  perform- 
ance of  this  agreement,  or  to  grant  the  relief  which  is  prayed  by 
tins  bill. 

It  is  imnecessary  for  me,  therefore,  to  enter  into  the  othei^ 
grounds  of  defence  which  were  urged  on  the  part  of  the  respon- 
dents, the  more  as  I  do  not  think  they  furnish  any  substantial 
answer  to  the  appellants'  case.  My  opinion  is  that  this  bill  must 
be  dismissed,  but  without  costs. 

The  bill  being  dismissed,  the  motion  must  of  course  be  dismissed 
also,  and  it  remains  then  only  to  consider  the  appeal  by  the 
London  and  North- Western  Company  in  the  second  cause.  On 
this  head  I  have  little  to  add  to  what  has  been  said  by  my  learned 
brother.  Without  reference  to  any  other  question  affecting  the 
agreement  sought  to  be  enforced  in  this  second  cause  than  the 
circumstances  under  which  it  was  entered  into,  I  think  that  a 
specific  performance  of  it  ought  not  to  be  decreed.  It  was  at* 
tempted  to  justify  this  appeal  upon  some  supposed  necessity  for 
presenting  it,  in  order  to  bring  forward  the  facts  as  a  defence  to 
the  other  suit,  but  I  do  not  think  that  the  appeal  was  necessary 
for  any  such  purpose  even  if  it  could  be  used  for  the  purpose, 
which  I  doubt,  as  it  is  presented  in  the  second  suit  only.  I  concur 
therefore  in  opinion  that  the  appeal  in  the  second  cause  should  be 
dismissed  with  costs. 
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♦187  ♦HARRISON    v.    THE    MAYOR,    ALDERMEN,    AND 
BURGESSES  OP  THE  TOWN  OF  SOUTHAMPTON 
AND  OTHERS. 

1858.    June  2,  8, 13.    Before  the  Lords  Justices. 

On  a  question  of  legitimacy  there  were  in  evidence  a  sentence  of  nullity  of  a 
marriage  of  a  minor  for  want  of  her  father^s  consent,  and  a  statement  in  the 
parish  register  that  the  marriage  took  place  by  license  with  the  consent  of 
the  mother  of  the  bride,  but  saying  nothing  as  to  the  father^s  consent.  There 
was,  however,  evidence  leading  to  the  conclusion  that  the  sentence  had  been 
obtained  by  collusion  between  the  husband  and  wife,  and  that  the  father  had^ 
been  aware  and  did  not  disapprove  of  the  match :  Edd,  fifty  years  after  the 
date  of  the  sentence  of  nullity,  that  the  marriage  ought  to  be  presumed  valid. 

This  was  an  appeal  from  an  order  of  Yice*Chancellor  Stuabt, 
overruling  exceptions  to  the  Master's  report. 

By  the  order  made  on  the  hearing,  on  the  81st  of  Jannary, 
1861,  it  was  referred  to  the  Master  to  inquire  who,  at  the  time  of 
the  death  of  Henry  Robinson  Hartley  (the  testator  in  the  cause}, 
were  his  heir-at-law  and  next  of  kin. 

Under  this  reference  the  appellants,  William  Roofe  and  Sarah 
Ann  his  wife,  adduced  evidence  to  prove  that  Mrs.  Roofe  was  such 
heir-at-law  and  next  of  kin. 

The  Master,  by  a  separate  report  dated  the  9th  of  June,  1852, 
found  that  Ann  Sarah  or  Sarah  Ann  Roofe  claimed  to  be  the 
daughter  of  the  testator  Henry  Robinson  Hartley,  by  Celia  Ann, 
otherwise  Ann  Oelia  his  wife,  whose  niaiden  name  was  stated  to  be 
Gelia  Ann  or  Ann  Celia  Growcher,  and  as  such  to  be  sole  heiress- 
at-law  and  next  of  kin  of  the  testator.  But  he  found  that  the 
testator  Henry  Robinson  Hartley  and  his  alleged  wife  were  never 
legally  married ;  for  that  Gelia  Ann  or  Ann  Gelia  Growcher  was, 
at  the  time  of  the  alleged  marriage,  an  infant  under  the  afgd 
*  188  of  twenty-one  *  years,  and  that  such  alleged  marriage  was 
performed  by  license,  and  without  proper  consent  on  behalf 
of  the  father  or  guardian  of  Geliar  Ann  or  Ann  Gelia  Growcher, 
pursuant  to  the  provisions  of  the  Act  of  Parliament  in  that  case 
provided.  And  the  Master  also  foimd  that  such  alleged  marriage 
was,  pursuant  to  a  sentence  or  decree  of  the  Gonsistory  Gourt  of 
the  Bishop  of  Winchester,  bearing  date  the  25th  of  June,  1802, 
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pronounced  or  declared  to  be  null  and  void.  He  therefore  found 
tiiat  Sarah  Ann  Boofe  was  not,  at  the  time  of  the  death  of  the 
testator,  Henry  Robinson  Hartley,  and  was  not  then  the  heiress- 
at-law  or  next  of  kin  of  the  testator  according  to  the  Statutes  of 
Distribution. 

To  this  report  the  appellants  excepted,  and  relied  upon  evidence 
which  they  had  adduced  before  the  Master,  to  show  that  the 
sentence  of  the  Consistory  Court  of  Winchester,  declaring  the 
marriage  null  and  void,  was  obtained  by  fraud  and  collusion.  The 
following  were  the  material  parts  of  the  evidence  adduced  before 
the  Master. 

The  register  of  the  marriage  was  as  follows:  "The  year 
•1798.  Henry  Hartley,  bachelor,  and  Celia  Ann  Crowcher,  a 
minor,  both  of  this  parish,  were  married  in  this  church  by  license, 
with  the  consent  of  her  mother,  this  24th  day  of  November,  1798, 
by  me,  Evn.  Evans,  Curate.  This  marriage  was  solemnized 
between  us,  Henry  Hartley,  Celia  Ann  Crowcher,  in  the  presence 
of  Jemima  Butler,  Richard  Oudge." 

A  sister  of  Mrs.  Hartley,  named  Elizabeth  Froggett,  of  Portsea, 
widow,  on  her  examination  vivd  voce  before  the  Master,  deposed 
as  follows :  "  I  am  78.  My  parents  were  James  Crowcher  and 
Elizabeth  his  wife.  My  mother's  father  was  Captain  Charles 
Wimbledon.  *  My  mother  derived  property  from  him ;  part  *  189 
of  the  property  was  Mussell's  Farm,  at  Tichfield.  My 
mother  married  her  own  servant,  James  Crowcher.  My  father 
followed  a  farm  after  the  marriage ;  many  years  after,  he  became 
a  sailor.  My  mother's  marriage  'with  my  father  turned  out  an 
unhappy  one.  There  was  very  little  else  than  cause  of  complaint 
through  his  life,  through  his  drinking.  I  remember  my  mother 
living  in  Union  Street,  Portsea,  in  1798:  her  husband,  James 
Crowcher,  at  that  time  belonged  to  the  sea,  I  think  the  Staunch.  I 
knew  he  belonged  to  a  vessel  called  the  Staunch,  a  Oovernment 
vessel,  and  he  died  in  it.  My  parents  had  another  daughter  named 
Celia  Ann.  She  was  living  with  my  mother  in  this  house  in  Union 
Street.  My  mother  and  father  did  not  live  together.  There  had 
been  very  great  differences  between  them  before  that  time.  When 
my  father  came  on  shore  he  went  to  his  sister's,  a  Mrs.  Cator.  She 
lived  in  the  Old  Rope  Walk,  a  very  little  way  from  Union  Street, 
—  fifty  yards.  My  sister  before  the  marriage  was  in  the  habit  of 
visiting  my  father  at  her  aunt's,  Mrs.  Cator's.    I  came  to  my 
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mother's  house  about  September,  1798,  and  was  there  about  five 
months,  rather  better.  Afterwards,  I  went  to  live  at  Nelson 
Square,  three  quarters  of  a  mile  from  Union  Street.  I  was  very 
often  at  my  mother's  house  while  I  was  living  in  Nelson  Square. 
I  remember  Mr.  Henry  Hartley  visiting  my  mother's  house  as  a 
suitor  to  my  sister  (at  Portsea  it  was).  No  secret  was  made  in 
the  family  of  Mr.  Hartley's  intention  to  marry  my  sister.  The 
courtship  of  Mr.  Hartley  and  my  sister  lasted  from  September  to 
November,  1798.  I  never  saw  my  sister  and  my  father  together. 
My  sister  went  to  Mrs.  Cator's  every  day.  I  have  seen  her  there, 
and  went  there  with  her.  When  my  father  was  away  from  his 
ship  he  slept  at  Mrs.  Cator's,  he  made  it  his  home.    I  know  he 

had  liberty  from  his  vessel  about  twice  a  week ;  it  is  a 
*  140   general  thing.    *  When  the  marriage  of  my  sister  took 

place  his  ship  was  at  Spithead  ;  it  was  the  Staunch,  it  had 
been  there  some  time.  My  sister  and  Mr.  Hartley  walked  out 
together  before  their  marriage  two  or  three  times  a  week  ;  he  was 
there  every  day  ;  he  always  drank  tea  at  my  mother's.  My  father 
in  1798  did  net  contribute  to  my  support,  or  to  my  mother's 
support.  My  sister  supported  herself  at  her  needle.  My  mother 
had  601.  a  year  and  the  house  she  lived  in.  My  sister  lived  with 
her;  my  father  had  ceased  to  support  his  family  for  years;  my 
mother  had  the  care  of  my  sister  till  her  marriage;  my  father 
approved  of  my  mother  having  the  care  of  us.  Mrs.  Gator  was 
at  my  mother's  every  day  during  the  courtship ;  she  lived  close  by ; 
she  was  there  often  when  Mr.  Hartley  was  there  and  saw  him ; 
saw  him  pay  Mrs.  Gator  for  washing  his  clothes.  Mrs.  Gator 
made  no  objection  to  the  courtship ;  it  was  no  secret  in  the  family. 
At  the  time  of  the  marriage,  Mr.  Hartley's  circumstances  were 
superior  to  my  sister's.  After  the  marriage  my  sister  and  her 
husband  were  at  Mr.  Hartley's  lodgings  ill  Surrey  Street,  Portsea. 
I  had  a  child  the  25th  of  March,  1801.  His  name  was  James 
Thomas.  I  recollect  a  conversation  after  his  birth  with  my  sister 
Gelia  about  giving  him  a  hat  and  frock :  she  promised  to  give  the 
frock  before  she  gave  it,  and  she  gave  them  together  ;  the  boy  was 
about  seven  or  eight  months  old  when  my  sister  gave  the  hat  and 
frock  'y  I  can't  say  exactly  how  long  the  promise  was  before  when 
the  frock  was  given.  Mr.  Hartley  was  present.  Mr.  and  Mrs. 
Hartley  cohabited  together  as  man  and  wife  up  to  the  time  the  hat 
and  frock  was  given  and  afterwards.  I  was  present  when  a  conver- 
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sation  took  place  between  Mr.  and  Mrs.  Hartley  as  to  dissolving  their 
marriage.  It  was  after  James  was  bom,  about  the  time  the  frock 
was  given.  I  never  saw  Hartley  letfter  the  hat  and  frock  were  given. 
The  effect  of  the  conversation  was  that  she  was  to  marry 
again  if  she  thought  fit,  and  *  he  too,  and  he  was  to  allow  her  *  141 
lOOL  a  year.  Nothing  else  particular  was  said.  He  said  he 
would  leave  her  all  that  he  was  worth  if  he  died  first.  I  heard  him 
say  that.  My  sister  agreed  to  take  this  1002.  a  year  in  my  presence, 
and  seemed  very  pleased  to  do  so  as  she  had  no  home  of  her  own. 
They  agreed  that  legal  proceedings  should  be  taken  for  that 
purpose.  Mr.  Hartley  himself  proposed  that  my  sister  should 
have  the  1002.  a  year.  They  both  proposed  that  legal  proceedings 
should  be  taken :  they  agreed  it  should  be  so ;  after  this  conversa- 
tion they  went  to  London  for  this  purpose.  They  went  together 
to  London.    They  went  to  London  and  returned  together." 

On  cross-examination  she  deposed  as  follows :  ^^  My  sister  did 
not  live  with  Mr.  Francis  at  his  shop  ;  she  was  married  to  him  and 
lived  at  a  house  he  bought  for  her  in  Hampshire  Terrace,  in  Ports- 
mouth. I  don't  know  when  Mr.  Francis  bought  the  house.  My 
sister  did  not  go  to  live  there  till  years  after  Mrs.  Boofe  was  bom. 
I  suppose  Francis  Francis  did  not  live  at  the  house  he  took  for  her ; 
he  did  not  like  to  leave  his  shop  at  night  to  a  shopman.  Aiter  the 
marriage  with  Francis  Francis  she  went  by  the  name  of  Mrs; 
Francis,  and  went  by  that  name  to  her  death,  and  was  buried  by 
that  name.  I  was  mistaken  when  I  said  my  sister  had  only  two 
children ;  she  had  a  girl  named  Laura:  she  went  by  the  name  of 
Laura  Francis.  I  can't  say  whether  my  sister  was  living  with 
Francis  Francis  when  Laura  was  bom.  Francis  Francis  did  not 
live  with  my  sister  when  Francis  Francis  was  bom ;  my  sister 
passed  as  Mrs.  Francis  for  years.'' 

A  bond  was  also  produced  dated  November  26th,  1801,  in 
which  Mr.  Hartley  became  bound  to  Mr.  Francis  in  900Z.  The 
following  were  the  terms  of  the  condition  of  this  bond :  — 

*  "  Whereas  the  above  bounden  Henry  Hartley  and  Celia  *  142 
Ann  his  wife,  by  their  mutual  desire  and  by  their  mutual 
requelbt,  have  agreed  to  live  separate  and  apart  firom  each  other, 
and  the  said  Henry  Hartley  is  desirous  to  make  a  provision  for 
the  maintenance  and  support  of  the  said  Celia  Ann  by  allowing 
her  the  sum  of  1002.  per  annum  in  manner  hereinafter  mentioned. 
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Now  the  condition  of  the  above  written  obligation  is  such  that  if 
the  above  bounden  Henry  Hartley,  his  heirs,  executors,  and 
administrators  do  and  shall  during  the  natural  life  of  the  said 
Celia  Ann  his  wife  well  and  truly  pay  or  cause  to  be  paid  unto  the 
above  Francis  Francis,  his  executors,  administrators,  and  assigns, 
one  annuity  or  clear  yearly  sum  of  lOOZ.  by  even  quarterly  pay- 
ments of  25/.  each,  on  the  25th  day  of  March,  the  24th  day  of 
June,  the  29th  day  of  September,  and  the  25th  day  of  December 
in  every  year,  the  first  payment  thereof  to  begin  and  be  made  on 
the  25th  day  of  March  next  ensuing  the  date  of  the  above  written 
obligation,  in  trust  to  be  by  the  said  Francis  Francis,  his  execu- 
tors, administrators,  and  assigns,  forthwith  paid  to  the  said  Celia 
Ann  Hartley  for  her  sole  and  separate  use,  support,  and  mainte- 
nance (whose  receipt  alone  shall  be  a  sufficient  discharge  for  the 
same),  or  do  and  shall  pay  into  the  hands  of  the  said  Celia  Ann 
Hartley  for  the  purpose  aforesaid,  the  said  annuity  or  clear  yearly 
sum  of  lOOZ.  by  even  quarterly  payments  on  the  days  and  times 
hereinabove  mentioned  for  payment  thereof  (notwithstanding  any 
sentence  of  nullity  of  marriage  which  may  be  hereafter  obtained 
by  either  of  them  the  said  Henry  Hartley  and  Celia  Ann  his  wife 
in  any  Ecclesiastical  Court,  by  reason  of  minority  or  upon  any 
other  account  whatsoever),  then  the  above  written  obligation  is  to 
be  void,  but  if  default  shall  be  made  in  payment  of  the  said 

annuity  or  yearly  sum  of  1002.  on  any  of  the  days  and  times 
*  143    above  limited  for  *  payment  thereof,  then  the  above  written 

obligation  to  be  and  remain  in  full  force,  virtue,  and  effect." 

The  other  facts  appear  sufficiently  from  the  judgments. 

Mr.  Daniel  and  Mr.  Cole  supported  the  appeal. 

Mr.  Maline  and  Mr.  Giffard  were  for  the  plaintiffs,  the  trustees. 

The  Solicitor- GFeneral,  Mr.  JRussellj  and  Mr.  Shebbeare,  for  the 
corporation  of  Southampton. 

Mr.  Glasse  and  Mr.  C.  T.  SimpBonj  for  the  next  of  kin. 

Mr.  Freeman^  for  the  heir-at-law. 
[112] 


HARRISON  V.  THE  MATOR,  ETC.,  OP  SOUTHAMPTON.        *  148 

Mr.  Marettj  for  another  defendant. 

The  following  authorities  were  referred  to :  Duchess  of  Kings- 
ton's Case,  (a)  Piers  v.  Piers,  (6)  Lord  Bandon  v.  Becker,  (c) 
Smith  V.  Huson,  (d)  Jones  v.  Robinson,  (je)  Johnston  v.  Parker,  (jg) 
Hayes  v.  Watts,  (A)  Doe  y.  Price,  (i)  Perry  v.  Meddowcroft,  (Jc) 
Meddowcroft  v.  Huguenin.  (t)  The  following  statutes  were  also 
cited :   4  Geo.  4,  c.  17,  §  2  ;  4  Geo.  4,  c.  76. 

Jane  13. 

The  Lord  Justice  Benight  Bruce.  —  In  this  appeal  the 
question  for  decision  is  in  eflfect  the  *  legitimacy  or  illegiti-  •  144 
macj  of  the  exceptant  Mrs.  Boofe,  a  ladj  born  in  England, 
of  an  English  mother,  who  at  the  time  of  the  birth  of  Mrs.  Boofe 
was  either  unmarried,  or  the  wife  of  Mr.  Hartley,  the  testator  in 
the  cause,  also  an  English  person ;  the  point  to  be  determined 
being,  whether,  at  the  time  of  Mrs.  Roofe's  birth,  which  happened 
in  the  month  of  May,  1801,  her  mother,  whose  maiden  surname 
was  Crowcher,  and  who,  when  or  before  that  event  happened,  bore 
or  had  borne,  correctly  or  erroneously,  the  surname  of  Hartley, 
and  passed  or  had  passed  as  the  wife  of  the  testator,  was  in  truth 
that  person's  wife,  —  a  question  which,  upon  this  appeal,  must  cer- 
tainly without  the  slightest  hesitation  be  answered  in  the  afiir- 
mative  if  of  the  materials  before  the  Court  a  certain  portion, 
consisting  of  two  pieces  of  documentary  evidence,  ought  to  be 
considered  as  of  no  weight  against  the  exceptants,  those  two 
pieces  of  documentary  eviden(ie  being  a  sentence  of  the  Consistory 
Court  of  the  Bishop  of  Winchester,  pronounced  in  the  year  1802, 
and  a  certain  entry  in  the  parish  register  of  Portsea,  in  Hamp- 
shire,  made  in  the  year  1798.  For  though,  if  those  two  things 
were  out  of  the  case,  there  would  not  be  direct  proof  of  a  cere- 
mony of  marriage  having  taken  place  between  Mr.  Hartley  and 
Miss  Crowcher,  the  other  testimony  is  sufficient  to  raise,  to  justify, 
to  render  indeed  unavoidable,  the  inference  and  presumption  that 

(a)  20  State  Trials,  p.  855 ;  2  Smith's  Leading  Cases,  424. 
(6)  2  H.  L.  Cas.  831.  {g)  3  R.  39. 

(c)  8  CI.  &  F.  479.  (A)  Ih.  48. 

(d)  1  Fhillim.  287.  •  (0  1  Man.  &  Ryl.  683. 
(0  2  76.  285.  (A;)  10  Beav.  122. 

(0  8  Curt.  408,  &  4  Moore,  P.  C.  C.  886. 
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they  had  been  lawfully  married  to  each  other  before  the  birth  of 
Mrs.  Boofe,  and  were  at  that  time  husband  and  wife. 

The  sentence,  then,  and  that  entry  in  the  parish  register  of  Port- 
sea,  are  all  that  the  respondents  have  to  rely  on. 

The  consideration  of  the  sentence  I  will  postpone,  so  as  to  deal 

with  the  case  in  the  first  instance,  as  if  the  only  difficulty  in  the 

expectants'  way  were  created  by  the  entry  in  the  Portsea 

*  145    parish  register ;  an  entry  of  a  *  marriage,  contended  by  the 

respondents  to  show,  and  (I  agree)  showing  a  ceremony  of 
marriage  to  have  taken  place  between  Mr.  Hartley  and  Miss  Orow- 
cher  in  a  church  (I  take  it  the  parish  church)  at  Portsea  on  the 
24th  of  November,  1798,  which  circumstance,  in  this  particular  case, 
excludes  any  possible  presumption  of  another  marriage  ceremony 
or  marriage  contract  having  taken  place  between  them,  it  not 
being  alleged  or  probable  that  they  were  at  any  time  out  of  Eng- 
land. Is  the  Portsea  marriage,  then,  which  certainly  took  place 
before  Mrs.  Roofe's  birth,  to  be  considered  as  having  been  a  valid 
marriage  ? 

In  the  first  place  I  assume  this  point  not  to  be  affected  in  any 
manner  by  the  statutes  of  George  lY.,  mentioned  during  the 
argument,  or  by  any  one  or  more  of  them,  —  an  assumption  by 
which,  as  I  conceive,  neither  party  is  damaged.  The  register  of 
the  marriage  states  it  to  have  been  by  license,  and  I  concur  with 
the  respondent's  counsel  in  saying  that  it  must  accordingly  be 
taken  not  to  have  been  by  banns.  The  lady,  however,  is  said  (and 
probably  witli  truth)  to  have  been,  in  and  after  the  year  1798,  a 
minor,  and  though  certainly  she  had  in  and  after  that  year  a  law- 
M  father  living,  his  consent  is  not,  and  that  of  her  mother  is, 
mentioned  in  the  entry.  No  license  nor  any  bond  or  affidavit 
connected  with  a  license  has  been  found ;  nor  is  there  any  evi- 
dence, direct  or  indirect,  primary  or  secondary,  of  any  license, 
except  the  evidence  afforded  by  the  entry.  And  we  are  accord- 
ingly compelled  to  suppose  one  of  these  things  to  be  true:  1. 
That  there  was  no  license,  real  or  fictitious,  honest  or  fraudulent ; 
or  2.  That  there  was  a  false  and  fictitious  license;  or  3.  That 
there  was  a  license  obtained  as  upon  an  intended  marriage  of  two 
adults,  or  as  upon  the  consent  of  Miss  Crowcher's  mother ;  or  4. 
That  there  was  a  license  in  the  form  regular  and  ordinary, 

*  146    where  the  man  *  is  an  adult  and  the  woman  a  minor,  hav- 

ing a  father  living,  and  his  consent ;  and  accordingly  that 
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the  consent  of  the  mother  was  mentioned  in  the  entry  by  mistake. 
As  to  the  first,  second,  and  third  of  these  suppositions,  any  one 
of  the*  three,  I  think,  renders  it  necessary  to  believe  in  an  amount 
of  ignorance  or  folly  or  delinquency  in  Ililr.  Hartley,  Mrs.  Growcher, 
Miss  Growcher,  the  officer  who  issued  the  license,  if  there  was  a 
license,  and  the  dergjrman  who  performed  the  marriage  ceremony, 
or  some  one  or  more  of  those  five  persons,  too  gross  and  too  im- 
probable to  be  inferred  from  the  materials  before  us.  There  is  no 
pretence  for  suspecting  a  conspiracy  with  Mr.  Evan  Evans,  the 
curate  who  officiated,  or  for  imputing  forgery,  or  indeed,  as  I  think, 
any  criminal  design  or  wrong  intention  to  any  person  in  or  about 
the  matter,  nor  can  I  ascribe  to  the  clergyman  such  incapacity 
and  unfitness  as  would  be  ascribable  to  him  had  he  solemnized 
the  marriage  without  either  banns  or  license.  The  age  of  Miss 
Growcher  must  be  taken  to  have  been  known  to  herself  as  well  as 
her  mother,  and  not  concealed  from  Mr.  Hartley.  There  appears 
not  the  least  reason  to  believe  that  Mrs.  Growcher  in  her  husband's 
lifetime  passed  'as  his  widow,  or  at  any  time  professed  or  repre- 

• 

aented  herself  to  be  a  widow  when  she  was  not  so.  The  great 
probability  is  that  her  husband's  existence,  and  her  condition  and 
drcumstances,  were  during  the  whole  period  of  the  courtship  and 
engagement  notorious  to  all  her  acquaintances  and  neighbours; 
and  though  perhaps  there  would  not  be  exceedingly  violent  im» 
probability  in  the  suggestion,  that  by  an  honest  mistake,  if  not 
correctly,  the  mother's  consent  was,  in  the  particular  state  and 
circumstances  of  the  family,  considered  by  Mr.  Hartley  and  her- 
self and  her  daughter  as  including  or  equivalent  to  the  consent 
of  the  father,  and  that  the  matter  was  innocently  stated  to  the 
surrogate  in  such  a  manner  as  induced  him  to  imagine  Mrs. 
*  Growcher  a  widow,  and  to  issue  the  license  accordingly,  and  *  147 
that  so  the  marriage  was  solemnized  without  any  intentional 
misconduct  on  the  part  of  any  person  under  a  license,  in  that  sense 
erroneous,  —  I  consider  the  materials  for  such  a  suggestion  too 
slender  to  render  it  admissible. 

There  remains,  then,  but  the  last  of  the  four  suppositions  which 
I  have  stated,  and  that  last  I  think  the  correct  and  true  one,  the 
inference  that  I  draw  from  the  known  facts  being  that  the  license 
was  of  the  kind  usual  and  regular  when  the  intended  husband  is 
an  adult,  and  the  intended  wife  a  minor,  having  a  father  alive,  and 
having  his  consent  to  the  marriage,  and  that. the  mention  of  the 
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mother's  name  in  the  entry  was  by  mere  error.  Let  it,  however, 
be  supposed  that  the  license  was  obtained  and  issued  upon  a  repre- 
sentation, guiltily  or  innocently  made  to  the  surrogate,  and  be- 
lieved by  him,  either  that  both  the  intended  husband  and  the 
intended  wife  were  adult,  or  that  Mrs.  Crowcher  was  at  the 
time  a  widow.  Still  if  in  point  of  fact  the  marriage  was  with 
the  consent  of  Miss  Crowcher's  father,  that  would,  I  apprehend, 
support  the  marriage,  as  Smith  v.  Sewson  (a)  and  other  authori- 
ties show. 

Ought  it  then  to  be  taken  that  he  consented  in  fact  ?  And  as 
to  this,  whatever  may  have  been  the  nature  of  the  license,  con- 
sidered as  a  genuine  license,  whatever  the  representation  or  be- 
lief under  which  the  surrogate  issued  the  license,  I  think  it  enough 
that  the  father  is  not  proved  to  have  dissented ;  enough,  I  say,  in 
the  actual  and  known  circumstances  of  the  case ;  for  neither  the 
courtship  nor  the  engagement  was,  in  any  sense,  clandestine  or 

kept  secret,  or  not  open  or  not  avowed.    He  was,  during 
*  148    the  whole  time  of  the  courtship  and  *  engagement,  in  the 

neighbourhood,  and,  though  not  living  with  his  wife,  yet 
frequently  a  visitor  at  the  house  of  his  sister  Mrs.  Gator,  who 
must  from  the  evidence  be  taken  to  have  been,  during  the  entire 
period  of  the  courtship  and  engagement,  well  aware  of  what  was 
going  on,  inasmuch  as  that  lady  during  the  whole  time  was  in 
communication,  frequently  or  occasionally  at  least,  with  Mr. 
Hartley,  and  on  terms  of  continual  intercourse  and  close  intimacy 
with  Miss  Growclier  and  with  Mrs.  Crowcher,  whose  residence  was 
very  near  that  of  her  sister-in-law,  and  was  the  home  of  Miss 
Crowcher.  Under  the  circumstances  it  is  impossible  rationally 
to  believe  that  the  father  did  not  for  weeks  before  'the  marriage 
know  of  the  engagement.  It  seems  to  have  been  a  good  match 
for  the  young  woman,  at  least  in  the  ordinary  sense  of  that  ex- 
pression. It  was  one  approved  by  her  mother,  upon  whom  the 
charge  of  her  children  had  been  wholly  cast  by  their  father,  and 
is  likely  to  have  been  rather  approved  than  disapproved  by  him. 
There  is  not,  I  repeat,  the  least  reason  to  believe  that  he  ever 
expressed  or  intimated  dissent  or  dissatisfaction,  and  upon  princi- 
ple and  authority  I  consider  the  just  deduction  and  reasonable 
presumption  from  all  the  proved  fSEU^ts  to  be  that  he  consented — 

(a)  1  Phillim.  287. 
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sufficiently  consented  —  to  the  marriage,  and  that  it  was  a  lawful 
and  valid  marriage. 

There  remains  the  question  that  hitherto  I  have  not  touched, 
whether  the  sentence  of  1802,  pronounced  in  the  Court  of  the 
Bishop  of  Winchester  in  a  cause  of  nuUiiy  of  marriage  instituted 
by  the  wife  (so  I  call  her  advisedly)  against  the  husband  —  a  sen- 
tence which,  according  to  her  prayer,  declared  their  marriage  null 

—  was  obtained  by  collusion  between  them  — whether  the  sentence 

—  whether  the  suit  was  fahula  non  judicium  ;  and  the  evidence 
convinces  me  of  the  affirmative  of  that  proposition,  lajring. 
little  or  no  stress  on  the  mere  insufficiency  *  of  the  evidence  *  149 
before  the  Ecclesiastical  Court  to  warrant  a  sentence  of  nul- 
lity, although  that  insufficiency  seems  to  me  plain  and  manifest. 
I  need  only  say  that,  in  my  judgment,  the  bond  for  Mrs.  Hart- 
ley's benefit,  given  but  eight  days  before  the  commencement  of  the 
suit,  cannot  reasonably  be  viewed  as  not  intimately  and  closely 
connected  with  it,  and  that,  if  the  bond  is  not  alone  enough  to 
establish  the  collusion,  that  instrument  in  conjunction  with  the 
very  great  improbability  that,  without  some  such  provision,  she 
would  have  sued,  and  in  conjunction  with  the  evidence  of  Mrs. 
Hartley's  sister  before  the  Master,  —  the  grossly  defective  exam-» 
ination  of  Mrs.  Crowcher  as  a  witness  in  the  Bishop's  Court,  — 
and  the  weak  and  futile  manner  in  which  a  suit,  so  ill  founded 
and  so  liable  to  be  justly  defeated,  was,  within  three  or  four  years 
after  the  marriage,  defended,  appears  to  me  plainly  to  conclude 
the  point.  And  this  I  say  without  reckoning  as  a  circumstance 
in  the  exceptant's  favour  either  the  fact  that  Mrs.  Hartley's  father 
was  dead  when  the  suit  of  nullity  was  commenced  or  the  fact  that 
it  was  on  the  day  of  the  date  of  the  sentence  of  nullity,  namely, 
the  25th  of  June,  1802,  that  Mrs.  Roofe  was  baptized  as  the  daugh- 
ter of  "  Henry  and  Ann  Celia  Hartley,"  the  suit  of  nullity  having 
been  begun  by  Mrs.  Hartley  while  she  was  pregnant  of  her  daugh- 
ter, namely,  in  December,  1801. 

I  have  not  omitted  to  observe  the  assertion  of  an  intention  to 
appeal,  which  is  at  the  end  of  the  sentence.  If  that  is  not  mere 
form,  it  seems  to  me  to  be  what,  in  some  of  the  books,  is  styled  a 
double  hatching  of  a  fraud.  For,  if  the  Winchester  suit  was  not 
fraudulently  and  coUusively  instituted,  no  suit  in  my  opinion  ever 
was  so.  If  it  was  not  fraudulently  and  coUusively  defended, 
none,  I  think,  ever  was  so.    The  husband  and  wife  played  into 

[117] 


*  149  GASES  IN  CHANCERY. 

*  150    each  other's  hands  with  gross  candour.    *  It  was  a  disgrace- 

ful and  scandalous  transaction,  and  the  whole  of  the  inde- 
cent farce  sanctioned  by  the  bishop's  functionaries  as  a  grave 
solemnity,  if  of  any  weight  at  all,  is  adverse  to  the  case  of  the 
respondents.  The  truth  of  the  assertion  that  Mrs.  Boofe  was  the 
lawful  daughter  of  Mr.  Hartley  is,  on  the  whole,  established  to  my 
satisfaction. 

The  proper  order  to  make  must  accordingly,  I  think,  be  to  dis- 
charge the  order  of  February  last,  to  allow  the  fourth  exception, 
and,  without  allowing  or  overruling  any  one  of  the  other  except 
tions,  to  declare  the  just  and  proper  conclusion  from  the  evidence 
before  the  Master  to  be,  that  tiie  exceptant,  Mrs.  Boofe,  is  the  law- 
fill  daughter  of  Henry  Robinson  Hartley,  the  testator  in  the  cause, 
and  with  that  declaration,  to  refer  it  back  to  the  Master  to  review 
his  report,  the  exceptants  taking  back  both  deposits. 

The  Lord  Justice  Turner. — I  have  little  to  add  to  the  reasons 
which  my  learned  brother  has  assigned  for  the  conclusion  at  which 
he  has  arrived,  and  in  which  I  fully  concur.  The  question  which 
we  are  called  upon  to  decide  is,  whether  the  marriage  of  the  father 
and  mother  of  the  appellant,  Mrs.  Boofe,  was  a  valid  marriage ; 
for,  if  the  marriage  was  valid,  there  is  no  doubt  that  Mrs.  Boofe 
was  the  lawful  issue  of  that  marriage.  That  a  marriage  was  sol- 
emnized between  the  father  and  mother  of  the  appellant,  Mrs. 
Boofe,  in  the  parish  church  of  Portsea,  on  the  24th  of  November, 
1798,  by  a  regularly  ordained  minister  of  the  Church  of  England, 
is  not  disputed ;  but  the  validity  of  that  marriage  is  questioned 
upon  the  ground  that  the  mother  of  Mrs.  Boofe  was  at  that  time 
under  the  age  of  twenty-one  years;  that  the  marriage  was  by 
license;   that  the  lady's  father  was  living,  and  did  not 

*  151    *  consent  to  the  marriage ;  and  that,  upon  this  ground,  the 

marriage  was  declared  to  be  null  and  void  by  a  sentence 
pronounced  by  the  Judge  of  the  Consistory  Court  of  the  Bishop  of 
Winchester,  on  the  25th  of  June,  1802,  in  a  suit  instituted  by  the 
mother  against  the  father  for  the  purpose  of  obtaining  that  decla- 
ration. 

That  this  sentence,  if  obtained  without  fraud  or  collusion,  would 

bind  the  question  and  establish  the  invalidity  of  the  marriage,  was 

not  disputed  on  the  part  of  the  appellants ;  but  it  was  contended 

on  their  part,  that  the  sentence  was  obtained  by  fittud  and  collu- 
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sion,  and  that  a  sentence  so  obtained  could  have  no  valid  or  bind- 
ing effect.  To  this  latter  position  I  have  no  difficulty  in  assenting. 
I  think  that  the  proceedings  of  a  Court  of  justice  may  be  vitiated 
and  rendered  void  by  fraud  and  collusion,  in  the  same  manner  and 
to  the  same  extent  as  the  most  solemn  acts  and  deeds  of  the  par^ 
ties  may  be  vitiated  and  rendered  void  upon  that  ground.  The 
first  question  therefore  to  be  considered  in  this  case  is,  whether, 
upon  the  evidence  before  us,  the  suit  for  €uinulling  the  marriage  can 
be  affected  by  fraud  and  collusion.  This  is  a  question  depending 
wholly  upon  the  evidence,  and  upon  the  evidence  it  stands  thus:  — 

[His  Lordship  read  Mrs.  Froggatt's  evidence  and  the  bond  set 
out  above.] 

In  the  face  of  this  examination  and  of  thisinstrument,  it  cannot 
(as  it  seems  to  me)  be  doubted  that  this  suit  was  instituted  by 
agreement  between  the  husband  and  the  wife,  and  that  it  was  the 
object  and  intention  of  both  of  them  that  it  should  result  in  a  sen- 
tence by  which  their  marriage  should  be  annulled.  The  parties, 
though  appearing  before  the  Oourt  in  hostile  characters,  were  both, 
in  truth,  endeavouring  to  obtain  the  same  result ;  but  this 
was  concealed  from  the  Court.  The  *  Court  was  kept  in  •  152 
ignorance  of  the  intention  of  the  parties  and  of  the  arrange- 
ments which  had  been  made  for  effecting  it,  and  its  attention  and 
vigilance  was  thus  put  to  sleep.  This  alone  might  be  sufficient  to 
stamp  the  character  of  these  proceedings ;  but  it  was  suggested  on 
the  part  of  the  respondents,  that  although  these  parties  may  have 
intended  that  there  should  be  a  sentence  annulling  their  marriage, 
tiiere  may  have  been  no  fraud  on  their  part ;  that  they  may  have 
known  that  the  marriage  was  invalid,  and  may  have  acted  upon 
that  k^nowledge ;  or  jn?ff  have  intended  bond  fide  to  submit  the 
question  of  the  validity  or  invalidity  of  the  marriage  to  the  judg- 
ment of  the  Court.  I  think,  however,  that  neither  of  these  sup- 
positions is  consistent  with  the  evidence  of  Mrs.  Froggatt,  and, 
independently  of  her  evidence,  the  facts  of  the  case  do  not  appear 
to  me  to  warrant  either  supposition.  The  recital  of  this  bond  is, 
that  the  parties  had  agreed  to  live  separate,  and  the  bond  is  condi- 
tioned for  the  payment  of  the  annuity  during  the  life  of  the  wife, 
notwithstanding  any  sentence  of  nullity.    The  bond  therefore  (as 
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it  seems  to  me)  contemplated  the  case  that  the  marriage  might 
not  be  annulled,  and  shows  that  the  parties  doubted  whether  it 
could  be  annulled  or  not ;  and  with  reference  to  the  parties  having 
intended  to  submit  the  question  of  the  marriage  bond  fide  to  the 
judgment  of  the  Oourt,  we  can  judge  of  their  intentions  only  by 
the  course  which  they  adopted ;  and,  when  we  look  to  the  evi- 
dence in  the  suit,  to  which  I  think  we  are  entitled  to  refer,  not  for 
the  purpose  of  judging  of  its  sufficiency  or  insufficiency  to  ground 
the  decree,  but  for  the  purpose  of  ascertaining  whether  it  was  the 
intention  of  the  parties  to  put  the  case  fairly  before  the  Court,  I 
think  it  clear  that  this  was  not  their  intention.  The  Admiralty 
books  which  are  in  evidence  before  us  prove  that  the  Staunch, 

on  board  which  ship  the  father  of  the  wife  was  a  common 
*  153    *  sailor,  was  ^stationed  at  Portsmouth,  where  the  husband 

and  wife  were  living  during  the  whole  period  of  the  court- 
ship ;  but  this  fact  was  not  disclosed  by  the  evidence  in  the  suit, 
and  the  fact  of  the  father  having  been  alive  at  the  time  of  the  mar- 
riage is  proved  by  parties  who  speak  to  their  having  seen  him  at 
different  intervals  after  that  event,  and  one  of  whom  states  that 
the  father  told  him  that  he  had  been  on  a  cruise  on  the  coast  of 
Prance,  without  any  mention  of  the  period  when  he  went  or  when 
he  returned.  Under  these  circumstances  I  am  fully  satisfied  that 
this  sentence  of  nullity  was  not  obtained  bond  fide^  but  is  affected 
by  fraud  and  collusion,  and  cannot  be  received  as  conclusive  evi- 
dence of  the  invalidity  of  this  marriage. 

It  then  remains  only  to  consider  the  question  upon  the  whole 
of  the  evidence  before  us,  and  in  this  view  of  the  case  I  think  that 
having  regard  to  the  general  rule  which  applies  to  all  cases  of 
presumption,  omnia  ritS  acta  presumuntur,  and  to  the  particular 
force  of  that  rule  as  applied  to  cases  of  presumptions  in  favour  of 
marriage  and  legitimacy,  and  against  the  commission  of  any  crime 
or  offence,  and  having  regard  also  to  the  cases  which  were  cited 
in  the  argument,  we  are  bound  in  this  case  to  presume  that  the 
father  was  consenting  to  the  marriage,  and  that  it  was  therefore 
valid.  The  circumstance  of  the  marriage  being  expressed  upon 
the  face  of  the  register  to  be  with  the  consent  of  the  mother,  was 
relied  upon  against  this  presumption ;  but  I  think  it  more  than 
probable  that  the  mother'^s  consent  was  entered  upon  the  register 
in  consequence  of  her  having  been  present  at  the  marriage,  and, 
[120] 


8IMP80N  V.  CHAPMAN.  *  158 

at  all  ovents,  the  fact  of  her  consent  having  been  given  would  not, 
I  tiiink,  be  sufficient  to  countervail  the  presumption  that  the 
father  was  consenting  also. 

I  concur,  therefore,  in  the  order  which  my  learned  brother  has 
proposed. 
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185S.    June  22,  28.    Before  the  Lords  Justicbs. 

A  testator  was  a  member  of  a  partnership  at  will  in  a  bank,  without  an^  proyision 
entitling  the  executor  of  a  deceased  partner  to  an  interest  in  the  good-will  of 
the  concern.  The  credit,  in  which  the  bank  was,  rendered  capital  unneces- 
sary, and  at  the  testator^s  death  the  property  of  the 'concern  exceeded  its 
liabilities  by  a  very  small  amount,  the  testator's  share  in  which  was  far  ex- 
ceeded by  the  balance  due  from  him  to  the  bank  on  his  priyate  account,  as 
a  customer.  After  his  death  the  sunriying  partners  admitted  into  the  firm  his 
son,  who  was  his  executor,  but  who  was  not  admitted  into  the  firm  in  that 
character,  and  the  business  continued  to  be  carried  on  without  any  separation 
or  appropriation  of  the  partnership  assets  as  they  existed  at  the  testator's 
desth.  In  a  suit  against  the  executor  for  the  administration  of  the  testator's 
estate:  Hdd,  that  he  was  not  accountable  to  the  testator's  estate  for  the 
profits  which  he  had  received  as  a  partner  in  the  bank.' 

These  were  two  appeals  from  a  portion  of  a  decree  of  Vice- 
Chancellor  Stuabt  in  a  suit  for  administering  the  assets  of  a  tes- 
tator nanoied  Thomas  Simpson,  who  for  some  years  previously  to, 
and  at  the  time  of  his  death,  carried  on  the  business  of  a  banker 
at  Whitby,  in  copartnership  with  John  Chapman,  one  of  the  de- 
fendants, and  Abel  Chapman,  under  the  firm  of  Simpson,  Chap- 
man, &  Co.  The  partnership  was  one  at  will,  and  had  subsisted 
for  several  years,  but  without  any  articles,  the  profits  being 
equally  divided  between  the  partners,  and  there  being  no  stip- 
ulation as  to  the  share  of  a  deceased  partner  in  the  good-will  of 
the  concern. 

By  his  will  dated  the  20th  of  April,  1848,  the  testator  gave  all 
his  residuary  personal  estate  (which  included  whatever  interest  he 
had  in  the  bank)  to  the  defendants  John  Chapman,  Henry  Simp- 
son, and  Thomas  Brodrick  Simpson,  in  trust  for  his  sons  the  de- 
fendants Henry  Simpson,  Thomas  Brodrick  Simpson,  and  the 

'  See  2  Lindley  Psrtn.  (Eng.  ed.  1860)  881  et  aeq.,  894;  Macdonald  v. 
Richardson,  1  Giff.  81. 

[121] 


*  154  CASES  IN  OHANOEBT. 

plaintiff  George  Simpson,  in  equal  shares  absolutely,  and  the  tee> 
tator  appointed  John  Chapman,  Henry  Simpson,  and  Thomas 
Brodrick  Simpson  executors  in  trust  of  his  will.  The  testator 
died  on  the  26th  of  May,  1848. 

Thomas  Brodrick  Simpson  did  not  take  an  active  part 
*  155    *  in  the  executorship,  but  left  the  administration  of  the 
testator's  estate  to  the  defendants,  John  Chapman  and 
Henry  Simpson. 

The  bill  contained  the  following  charges  :  — 

That  each  of  the  partners  in  the  bank,  viz.,  the  testator  and 
Abel  Chapman  and  John  Chapman,  had  private  current  accounts 
with  the  firm,  in  respect  of  which  various  sums  were  from  time  to 
time  standing  to  their  credit  or  debit  as  the  case  might  be,  and  in 
respect  of  which  they  were  treated  and  considered  as  ordinary 
customers  of  the  bank. 

That  each  of  the  partners  was  entitled  to  one-third  of  the  assets 
of  the  partnership,  and  liable  to  the  payment  of  one-third  of  the 
liabilities  thereof,  and  that,  except  such  interest  in  the  assets  of 
the  bank,  neither  of  the  partners  had  any  capital  therein. 

That  the  value  of  the  assets  of  the  partnership  at  the  testator's 
death  and  for  some  time  previously  thereto  exceeded  the  amount 
of  all  its  liabilities  by  a  comparatively  small  amount,  and  that,  in 
fact,  as  the  bank  was,  from  the  well-known  wealth  of  its  partners, 
in  good  credit,  it  was  unnecessary  that  the  partners  should  retain 
therein  any  considerable  surplus  of  assets  above  its  liabilities. 

That  the  bank  was  a  bank  of  issue  as  well  as  of  deposit,  and 
that  the  profits  of  the  partnership  arose  from  the  employment 
at  interest  by  way  of  loans  to  customers  on  overdrawn  accounts 
and  otherwise,  and  investment,  in  other  modes,  of  moneys  placed 
in  their  hands  by  way  of  deposit,  and  of  the  amount  of  their  notes 
in  circulation. 

That  since  the  death  of  the   testator  the  defendant 
*156    *  Henry  Simpson  bad  assumed  to  be  and  had  acted  as  if 
he  had  been  a  partner  in  the  banking  business  with  John 
Chapman  and  Abel  Chapman  in  the  place  of  the  testator. 

That  there  was  at  the  time  of  the  testator's  death  a  considerable 

sum  of  money  in  the  banking-house  in  cash  and  Bank  of  England 

notes,  and  that  since  the  testator's  death  various  moneys  had  been 

received  and  paid  in  cash  and  Bank  of  England  notes  in  respect 
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of  bills  of  exchange  and  notes  of  other  bankers,  which  were  the 
property  of  the  partnership  at  the  time  of  the  testator's  death,  and 
in  respect  of  the  principal  and  interest  of  debts  due  to  the  part- 
nership at  the  time  of  the  testator's  death  and  otherwise. 

That  there  had  also  siiice  the  testator's  death  been  received  at 
the  banking-house  of  the  said  copartnership  various  sums  of  money 
in  cash  and  Bank  of  England  notes  from  creditors  of  the  bank  at 
tiie  time  of  such  payments,  and  by  persons  who  had  become  cus- 
tomers thereof  since  his  decease. 

That  the  cash  and  Bank  of  England  notes  which  were  in  the 
banking-house  at  the  time  of  the  testator's  decease  were  not  in  any 
way  set  apart  or  appropriated  for  the  payment  of  the  debts  and 
liabilities  of  the  partnership  at  the  time  of  his  death,  but  remained 
in  the  till  or  depositories  of  the  said  banking-house,  and  that  there 
were  added  thereto  and  mixed  therewith  the  cash  and  Bank  of 
England  notes  which  were  in  the  course  of  business  received  at 
the  banking-house  after  the 'testator's  death  ;  and  that,  in  fact,  aD 
the  cash  and  Bank  of  England  notes  received  at  the  banking-house 
since  the  testator's  decease  had  been  mixed  together  in  the  tiU 
or  other  depositories  of  the  banking-house  without  any  distinc- 
tion. 

•That  the  several  checks  which  had  been  drawn  on  ttie    *  15T 
said  bank  since  the  testator's  death  had  been  paid  out  of 
such  mixed  fund,  except  so  far  as  they  had  been  paid  by  notes 
of  the  partnership. 

That  such  checks  had  been  paid  indiscriminately  out  of  tibe 
above-mentioned  mixed  fund,  whether  they  were  checks  on  ac- 
counts or  for  sums  in  respect  of  which  the  said  copartnership  was 
indebted  in  the  lifetime  of  the  testator,  or  were  drawn  by  persons 
whose  accounts  with  the  said  copartnership  were  overdrawn  at  the 
time  of  drawing  such  checks,  or  by  new  customers  of  the  bank,  or 
otherwise  by  way  of  advance,  and  not  in  payment  of  any  liability 
of  the  said  partnership  in  the  testator's  lifetime. 

That  in  fact  the  moneys  which  had  been  repaid,  and  which  were 
still  due  in  respect  of  principal  and  interest  of  overdrawn  accounts 
and  advances,  were  to  some  extent  the  fruits  of  the  cash  and  Bank 
of  England  notes,  the  property  of  the  partnership  at  the  time  of 
the  testator's  death,  and  received  in  respect  of  the  debts  owing  to 
and  other  assets  of  the  said  copartnership  in  the  testator's  lifetime. 

That  the  various  checks  drawn  upon  the  partnership  since  the 
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testator's  death  had  been,  so  far  as  the  persons  presenting  the  same 
were  willing  to  accept  payment  in  that  manner,  paid  partly  by 
notes  of  the  partnership  which  were  in  the  banking-house  at  the 
time  of  the  testator's  deatli,  and  partly  by  the  reissue  of  notes  of 
the  partnership  issued  in  his  lifetime,  which  had  been  paid  into  the 
banking-house  since  his  decease. 

That  such  checks  had  been  so  paid  indiscriminately,  whether 
they  were  drawn  on  accounts  or  in  respect  of  sums  for 

•  158    which  the  partnership  was  liable  at  the  time  of  *  the  testa- 

tor's death,  or  on  Accounts  which  were  at  the  time  of  pay- 
ment of  such  checkd  overdrawn,  or  for  new  customers,  or  otherwise 
by  way  of  advance. 

That  the  moneys  which  had  been  repaid  and  Were  now  due  to 
the  existing  partnership  in  respect  of  accounts  overdrawn  since  the 
testator's  death,  and  in  respect  of  advances  made  since  his  death, 
were  to  some  extent  the  fruits  of  the  balance  of  the  partnership  in 
the  hands  of  their  London  agents  or  bankers  at  the  time  of  his 
death. 

That  money  which  was  received  in  respect  of  certain  "Whitby 
and  Pickering  Railway  shares  and  bonds,  which  were  part  of  the 
property  of  the  copartnership  at  the  testator's  death,  was  paid  into 
the  banking-house  of  the  copartnership,  and  mixed  with  the  other 
moneys,  and  applied  to  the  general  purposes  of  the  bank. 

That  several  of  the  debts  due  to  the  said  copartnership  at  the 
time  of  the  testator's  decease  remained  unsatisfied,  and  part  of 
the  property  of  the  partnership  at  the  time  of  his  decease  remained 
unrealized,  and  that  several  of  the  debts  due  from  the  said  copart- 
nership at  the  time  of  the  testator's  death  were  unpaid,  and  that  a 
large  quantity  of  the  notes  issued  by  the  said  copartnership  in  the 
testator's  lifetime  still  remained  outstanding. 

That  such  of  the  debts  due  and  owing  to  the  said  partnership  at 
the  testator's  death,  as  had  been  paid,  had  been  paid  from  time  to 
time,  and  many  of  them  at  an  interval  of  some  years  from  the  tes- 
tator's death,  and  that  such  of  the  debts  due  from  the  partnership 
at  the'  time  of  the  testator's  death  as  had  been  paid  and  discharged, 
had  been  so  paid  and  discharged  at  considerable  intervals  of  time 

•       after  the  testator's  death. 

*  159       ♦  That  the  several  debts  due  to  the  partnership  at  the  tes- 

tator's death,  and  the  several  advances  which  had  been 
made  since  his  death  on  current  accounts  and  otherwise,  had  car- 
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ried  interest  at  the  rate  of  5/.  per  cent  per  annum,  or  some  other 
high  rate  of  interest,  whilst  the  debts  due  and  owing  from  the  part- 
nership either  carried  no  interest  or  only  a  small  rate  of  interest. 

That  by  such  difference  in  the  rate  of  interest,  considerable 
profits  had  arisen  since  the  death  of  the  testator,  and  that  the 
defendant  Henry  Simpson  had  received  and  claimed  to  be  entitled 
to  receive  and  retain  for  his  own  use  one-third  of  such  profits  from 
the  testator's  death,  in  the  same  manner  in  all  respects  as  the  tes- 
tator would  have  been  entitled  to  have  done  if  he  had  been  alive. 

That,  with  the  exception,  of  the  said  Henry  Simpson  assuming 
to  be  substituted  for  the  testator  as  the  person  entitled  to  receive 
the  one-third  of  the  profits,  the  business  has  been  carried  on  since 
the  testator's  death,  in  the  same  manner  in  every  respect  as  if  he 
were  living. 

That  Abel  Chapman  was  from  a  period  antecedent  to  the  tes- 
tator's death,  and  had  since  .continued,  and  still  was  imbecile  by 
reason  of  age,  and  incapable  of  entering  into  any  contract  or  trans- 
acting any  matted  of  business ;  and  that  the  alleged  admission  of 
the  said  Henry  Simpson  as  a  partner,  and  all  the  acts  which  had 
been  done  with  reference  to  the  banking  business  since  the  death 
of  the  testator,  had  been  the  acts  of  Henry  Simpson  and  John 
Chapman  only. 

That  the  plaintifi*  sought  no  relief  against  Abel  Chapman  and 
John  Chapman  in  respect  of  the  one-third  of  the  profits 
which  they  had  respectively  received  on  their  *  own  account,  *  160 
and  which  in  any  event  they  were  so  entitled  to  receive,  but 
the  plaintiff  charged  that  Henry  Simpson  and  John  Chapman  as 
executors  of  the  testator  were  liable  to  account  for  the  one-third 
which  had  been  received  by  or  credited  to  Henry  Simpson  of  the 
profits  which  have  arisen  from  the  carrying  on  the  business  since 
the  testator's  death,  so  far  at  all  events  as  such  profits  had  arisen 
from  the  testator's  credit  on  the  notes  and  liabilities  of  the  part- 
nership, from  the  interest  of  debts  due  to  the  said  copartnership 
in  the  testator's  lifetime,  from  the  interest  on  advances  made  on 
overdrawn  accounts  or  otherwise,  with  moneys  which  had  arisen 
and  been  produced  from  the  assets  of  the  partnership  in  the  tes- 
tator's lifetime,  or  with  the  notes  of  the  partnership  signed  in  the 
testator's  name  thereon,  and  from  the  outstanding  liabilities  of  the 
partnership  in  the  testator's  lifetime. 
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That  in  fact  no  profit  had  arisen  to  the  said  business  fix>m  any 
otiiier  source  than  as  aforesaid. 

That  if  any  part  of  the  profits  of  the  said  banking  business  had 
arisen  from  any  other  source,  and  the  amount  thereof  could  not  be 
distinguished  and  separated,  the  testator's  estate  ought  to  be  cred- 
ited with  the  whole  amount  which  had  been  paid  or  credited  to 
Henry  Simpson  in  respect  of  the  one-third  of  the  profits  of  the  busi- 
ness ;  and  that  the  plaintiff  was  entitled  to  have  the  partnership 
wound  up  on  the  principle  tiiat  one-third  of  the  assets  thereof 
belonged  to  the  testator's  estate. 

The  prayer  was  for  an  account  of  the  residuary  real  and  personal 
estate  of  the  testator,  and  the  proceeds  thereof  possesscKl  or  re- 
ceived by  or  come  to  the  hands  of  the  defendants,  and  that  the 
share  therein  of  the  plaintiff  might  be  ascertained  and  paid 
*  161  to  him  ;  *  and  that  in  taking  such  accounts  the  defendants 
Henry  Simpson  and  John  Chapman  might  be  charged  in 
respect  of  the  share  of  the  profits  of  the  said  banking  biisiness,  car- 
ried on  since  the  testator's  death,  paid  or  credited  to  Henry  Simp- 
son and  otherwise  in  respect  of  the  said  banking  business. 

It  was  agreed  at  the  bar  that,  at  the  testator's  death,  iiie  bank 
property  was  worth  177,0002.,  and  that  the  firm  owed  debts  to  the, 
amount  of  165,0002.,  leaving  a  balance  in  their  favour  of  12,000/., 
and  that  the  testator  at  his  death  owed  the  concern  14,0002. ;  so 
that  if  it  had  been  wound  up  he  would  have  paid  10,0002.  and 
received  nothing. 

By  the  decree  appealed  from,  the  Vice-chancellor  directed  an 
inquiry  whether  the  defendant  Heilry  Simpson  ever  brought  any 
capital  into  the  banking-biisiness  in  the  pleadings  mentioned, 
except  the  assets  of  the  testator,  and  it  was  declared  that  in  taking 
the  accounts,  the.  defendants  John  Chapman  and  Henry  Simpson 
were  to  be  charged  in  respect  of  the  pn^ts  of  the  bank  from  the 
death  of  the  testator,  paid  or  carried  to  the  credit  of  the  defendant 
Henry  Simpson,  so  far  as  such  profits  had. accrued  from  the  assets 
of  the  testator  employed  in  the  partnership. 

From  this  portion  of  the  decree,  both  the  plaintiffs  and  defend- 
ants appealed,  the  plaintifis  on  the  ground  that  it  should  be  ex- 
tended and  made  more  adverse  to  the  other  appellants,  who,  on 
their  part,  insisted  that  it  should  be  wholly  omitted,  and  that  noth- 
ing should  be  substituted  for  it. 
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Jft*.  Baeon  and  Mr.  Faber,  for  the  defendants. — In  point 
of  fact  there  was  nothing  that  could  be  called  *  capital  in    *  162 
the  bnsiness.    The*  business  was  carried  on  by  means  of  the 
deposits  of  customers,  by  continuing  transactions  previously  entered 
upon,  and  at  the  testator's  death  there  were  no  assets  whatever  of 
his  in  the  firm. 

The  plaintiff's  case  was  before  the  Yice-Ghancellor  attempted  to 
be  supported  by  the  authority  of  Crawshatf  v.  Collins  ;  (a)  but  in 
that  case  there  was  capital  of  the  bankrupt  employed,  whereas  it  is 
stated  on  this  bill,  and  admitted,  that  there  was  no  capital  of  the 
testator  in  the  concern,  and  the  good-will  is  the  only  property  which 
is  contended  to  have  remained  of  the  testator  in  the  concern  after 
his  death.  The  argument  is  that  this  good-will  continued,  although 
there  was  no  stipulation  to  that  effect,  because  the  doors  of  the 
banking-house  were  not  closed,  and  the  business  entirely  put  an 
end  to.  On  this  ground  it  is  argued  that  the  testator's  estate 
ought  to  have  one-third  of  the  profits  exactly  as  he  would  have  had 
if  he  had  been  alive.  In  1843, 177,2862.  6«.  was  the  amount  of 
the  assets  (sundries  debtor  to  stock).  On  the  other  side  the  debts 
and  Uabilities  (that  is  to  say,  stock  debtor  to  simdries)  are  174,000/. 
The  partnership  at  the  testator's  death  (with  the  full  assent  of  the 
residuary  legatee,  the  plaintifi*  and  Thomas  B.  Simpson,  the  other 
executor)  carried  to  the  credit  of  an  account  opened  by  the  execu- 
tors with  them  the  sum  which  stood  to  the  testator's  credit  in  the 
books.  That  sum  and  every  other  sum  received  on  account  of  his 
estate  has  been  carried  to  the  credit  of  the  testator's  account,  and 
the  pass-book  has  gone  from  hand  to  hand  from  time  to  time,  and 
every  shilling  available  for  tm  testator's  estate  has  been  accounted 
for.  That  course  of  dealing  lasted  from  1848  to  1849,  a  period  of 
six  or  seven  years. 

*In  these  circumstances  it  was  wholly  premature  and  *163 
wrong  to  declare  that  in  taking  their  accounts  the  executors 
were  to  be  charged  with  the  profits  so  far  as  the  profits  have 
accrued  from  the  assets  of  the  testator  employed  in  the  business. 
If  it  could  be  right  at  all  (which  we  submit  it  is  not),  it  was 
wrong,  at  all  events,  to  make  any  declaration  till  previous  inquiries 
were  made. 

Mr.  Molina  and  Mr.  J.  V.  Prior j  for  the  plaintiflfs.  —  The  par- 

(a)  16  Yea.  218 ;  1  Jac.  &  W.  267. 
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ticular  gronndB  on  which  we  claim  a  share  of  the  profits  are  these. 
First  with  reference  to  the  diflference  of  interest.  Suppose  there 
was  no  balance  in  favour  of  the  bank,  but  that  there  was  160,000i. 
owing  to  the  concern,  and  160,000^.  owing  from  it,  still  the  monejs 
due  to  the  partnership  bore  five  per  cent  interest,  whereas  the 
moneys  owing  from  the  partnership  bore  a  much  smaller  rate. 
The  consequence  is,  as  appears  by  the*  answer,  that  the  interest 
received  has  been  9600?.,  the  interest  paid  has  been  little  more 
than  7000Z.,  leaving  a  balance  of  2300Z.,  which  has  been  the  profit 
arising  from  the  non-liquidation  of  these  debts  nearly  balancing 
each  other  at  the  time  of  the  testator's  death.  The  delay  of  the 
customers  in  forbearing  to  call  in  their  money  has  been  a  saving 
of  interest,  while  those  who  owed  money  have  paid  interest.  The 
right  to  participate  in  that  amount  seems  given  by  the  answer. 
The  next  thing  is  a  balance  of  40002.  which  was  in  actual  cash  in 
the  banking-house  at  the  time  of  the  testator's  death.  As  to  that, 
and  as  to  all  the  other  items,  the  defendants  say  that  they  paid  the 
debts  and  liabilities  with  the  assets  in  the  ordinary  course,  and 
that  they  did  not  use  the  assets  except  during  the  intervals  that 
the  debts  and  liabilities  were  not  called  for,  and  that  as  there  was 
a  certain  sum  of  money  in  which  the  testator's  estate  was  inter- 
ested to  the  extent  of  one-third,  there  was  an  equivalent 
*  164  *  sum  to  pay.  We  say,  however,  that  the  testator's  estate 
was  entitled  to  one-third  of  this  benefit,  and  to  the  use  of 
these  moneys  during  that  interval  of  time.  The  circumstance  of 
there  having  been  a  debt  that  was  to  be  paid  at  some  future  time, 
did  not  make  this  property  less  assets  in«  which  the  testator's 
estate  was  interested,  nor  did  it  make  the  profits  less  part  of  his 
estate.  Mr.  Abel  Chapman  and  Mr.  John  Chapman  have  only 
claimed  two-thirds  of  these  profits.  Each  has  taken  one-third, 
and  they  have  allowed  Henry  Simpson  to  take  one-third  for  his 
use.  But  what  Henry  Simpson  received  with  the  permission  of 
his  partners,  he  received  as  profits  derived  from  the  employment 
of  the  testator's  assets.  He  could  not  take  it  for  his  own  benefit, 
he  could  only  take  it  as  part  of  the  testator's  estate.  If  there  had 
been  a  settlement  upon  the  testator's  death,  Henry  Simpson  must 
have  brought  in  fresh  money,  and  the  testator's  estate  would  have 
been  relieved  from  the  liability  of  that  five  per  cent  interest  with 
which  his  account  was  chargeable.  The  five  per  cent  interest  on 
the  debt  due  from  the  testator  to  the  bank  was  part  of  the  profits 
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of  tlie  bank,  which  Henry  Simpson  actually  took  as  part  of  those 
profits.  With  regard  to  the  balance  lying  with  the  London  bank- 
ers, nothing  could  have  been  more  easy  than  to  have  written  to  the 
London  bankers  and  said  that  18002.  must  be  carried  to  a  separate 
account,  and  that  checks  should  be  drawn  against  that  amount 
separately,  and  that  lOOOZ.  should  be  sent  to  go  on  with  for  the 
new  partnership,  so  that  the  checks  and  bills  and  orders  in 
respect  of  the  liabilities  of  the  old  partnership  would  be  drawn  on 
one  account,  and  the  bills  and  orders  for  the  purposes  of  the  new 
firm  on  the  other  account.  But  then  Henry  Simpson  must  have 
found  his  one-third  of  that  sum  which  would  haye  been  thus 
remitted  to  the  London  correspondents  to  keep  the  concern 
going,  and  to  enable  them  to  proyide  the  *  mOney  which  *  165 
was  wanted  for  the  new  partnership..  Therefore  it  comes 
to  this,  that  Henry  Simpson  has  avoided  the  necessity  of  contribut- 
ing to  the  current  capital,  wl^ch,  according  to  the  new  establish- 
ment of  the  bank,  must  have  been  found  to  start  with.  He  has 
avoided  the  necessity  of  bringing  in  that  capital,  and  has  taken 
the  benefit  of  the  testator's  money,  and,  by  the  employment  of  it, 
made  a  profit.  So  with  the  notes  of  the  old  firm  which  were 
reissued.  We  admit  that  the  testator's  estate  might  not  have  been 
bound  by  them,  and  that,  ordinarily  speaking,  they  ought  to  have 
been  destroyed ;  but  if  the  executors  have  managed  so  as  to  give 
those  pieces  of  paper  a  value,  by  lending  them  as  money,  and 
received  five  per  cent  interest  upon  them,  one-third  of  this  has 
been  obtained  by  the  use  of  the  testator's  name.  The  executor 
could  not  retain  that  one-third  which  he  had  made  by  the  use  of 
documents  which  ouglit  not  to  have  been  used  at  all,  and  which 
really  were  of  no  value.  These  are  the  grounds  on  which  we  say 
that  as  between  the  testator's  estate  and  the  executor,  the  plaintiff 
is  entitled  to  have  accounted  for  as  part  of  the  estate  at  least  such, 
profits  as  have  arisen  from  the  testator's  credit  09  notes  and  lia- 
bilities of  the  partnership  and  from  the  interest  of  the  debts  due 
to  the  partnership  in  the  testator's  lifetime.  But  if  it  is  impossi- 
ble to  ascertain  how  much  profit  has  been  introduced  from  tliese 
sources,  then  the  executor  is  not  entitled  to  the  benefit  of  his  own 
default,  and  of  the  inaccurate  mode  of  keeping  his  accounts,  but 
the  testator's  estate  must  be  entitled  to  the  whole  benefit.  The 
defendants  by  their  answer  say  it  is  utterly  impossible  to  make  the 
distinction.  They  say,  ^^  How  much  of  the  cash  of  the  banking- 
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house  at  the  time  of  the  testator's  death  was  employed  in  paying 
the  partnership  debts,  how  much  was  employed  in  making  ad- 
vances and  interest  to  other  persons,  we  know  not;  we 

*  166    have  no  document  to  show  how  many  notes  were  *  issued 

after  his  death.  We  have  no  means  of  telling."  In  fact, 
the  allegation  is  generally  that  the  accounts  have  been  kept  in 
such  a  way  that  it  is  impossible  to  make  any  distinction  of  that 
sort  whatever. 

• 

[The  Lobd  Justice  Turner.  —  Has  the  rule  ever  been  adopted 

of  charging  partners  on  the  same  principle  on  which  an  executor 

is  charged?    His  Lordship  referred  to    Wedderbum  v.  Wedder- 

bum.  (a)] 

In  that  case,  there  were  other  partners,  all  of  whom  received  the 
profits  jointly,  whether  executors  or  not ;  but  there  the  share  of 
the  profits,  which  we  say  belonged  to  the  testator's  estate,  was 
received  by  an  executor  alone,  and  by  an  executor  who  was  not  a 
partner  of  the  testator  in  his  lifetime,  but  who  came  in  after  the 
testator's  death,  and  took  not  merely  the  good-will  of  the  business, 
which  possibly  the  surviving  partners  might  have  given  him,  but 
also  that  which  they  have  not  the  power  to  give  him,  namely,  a 
portion  of  the  testator's  property  in  tiie  concern. 

The  Lord  Justice  Knight  Bruce.  —  Tlie  appeals  in  this  case 
relate  only  to  a  small  portion  of  the  decree :  to  these  words, 
namely,  "  an  inquiry  whether  the  defendant  Henry  Simpson  ever 
brought  any  capital  into  the  banking  business  in  the  pleadings 
mentioned,  except  the  assets  of  the  said  testator;  and  the  Court 
declares  that,  in  taking  the  accounts  hereinbefore  directed,  the 
defendants  John  Chapman  and  Henry  Simpson  are  to  be  charged 
in  respect  of  the  profits  of  the  said  bank  from  the  death  of  the 
testator,  paid  or  carried  to  the  credit  of  the  defendant  Henry 
Simpson,  so  far  as  such  profits  have  accrued  from  the  assets  of 
the  said  testator  employed  in  the  banking  partnership." 

*  167       *  This  passage,  it  is  contended  by  the  plaintiff,  should  be 

extended  and  made  more  adverse  to  the  other  appellants, 
who,  on  their  part,  insist  that  it  should  be  wholly  omitted,  and  that 
nothing  should  be  substituted  for  it. 

(a)  4  M.  &  Or.  41. 
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If:  is  in  the  first  place  to  be  borne  in  mind  that  the  plaintiff  has 
so  constructed  his  suit  as  to  preclude  him  from  obtaining  a  partner- 
ship account  in  the  cause,  for  which  the  absence  from  the  record 
of  Mr.  Abel  Chapman  (who  never  was  a  party),  and  the  circum- 
stance that  his  estate  is  not  represented  before  us,  are  alone  a 
sufficient  reason,  if  there  were  no  other  ground.  That  omission 
is  not  through  any  wish  or  neglect  on  the  part  of  any  of  the 
defendants. 

The  question  whether  the  case  is  brought  within  the  principles 
on  which  Crawshay  v.  ColliiUj  (a)  and  other  authorities  of  that 
class,  proceeded  may  be  a  very  different  question. 

To  the  proper  consideration,  however,  of  this  latter  point,  it  is 
essential  that  we  should  determine  whether  the  partnership  formed 
between  Mr.  Abel  Chapman,  the  defendant  Mr.  John  Chapman, 
and  the  defendant  Mr.  Henry  Simpson  owed  its  origin  or  had 
reference  to  Mr.  Henry  Simpson's  character  of  one  of  the  testator's 
executors.  And  the  evidence,  I  tliink,  renders  it  necessary  to 
decide  this  particular  question  against  the  plaintiff;  nor  was  it,  I 
conceive,  as  one  of  tlie  residuary  legatees  that  Mr.  Henry  Simpson 
became  a  partner. 

I  collect  that  he  became  a  partner  as  he  did,  merely  and  simply 
on  his  own  account.  Still  he  may  have  employed  or  con- 
curred in  employing  assets  of  his  father  *  in  the  business  in  *  168 
such  a  manner  as  to  constitute  or  amount  to  a  breach  of 
trust.  Is  it  established  that  he  did  ?  In  my  o))inion  not.  The 
partnership  of  which  the  testator  was  a  member  ended  at  his 
death.  His  partners  were  entitled  not  to  close  the  business  upon 
the  happening  of  that  event,  —  were  entitled  to  act  thenceforth  as 
bankers  in  partnership  together  on  their  own  account,  without  or 
with  any  fresh  partner. 

The  bulk,  the  chief  part  of  the  capital  belonging,  at  the  testator's 
death,  to  the  partnership  of  which  he  was  a  member,  consisted  of 
debts  due  to  it  from  various  customers,  and  from  its  London  agents, 
and  the  cash  in  the  banking-house  at  Whitby,  for  the  supply  of  its 
daily  purposes  in  the  ordinary  way,  including  notes  of  the  partner- 
ship, payable  to  bearer  on  demand,  intended  for  circulation  and 
used  as  cash ;  while,  on  the  other  hand,  it  owed  at  tliat  time,  in 
the  way  of  business,  debts,  to  such  an  amount  as  that,  in  truth, 

(a)  15  Yes.  21S ;  IJac.  &  W.  267. 
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• 

though  each  of  the  partners  was  probably  then  a  wealthy  man  and 
yery  deserredly  in  gooct  credit,  the  partnership  itself  was  insolvent, 
that  is  to  say,  the  debts  due  from  it  exceeded  its  assets  at  that 
time.  This,  however,  is  on  the  footing  of  treating  as  not  existing, 
or  as  a  bad  debt,  a  sum  of  14,Q00Z.  or  15,000/.  due  at  the  testator's 
death  from  him  on  his  private  account  to  the  partnership.  Treat- 
ing that  as  paid  after  his  death,  by  his  private  estate,  his  execu- 
tors would  in  that  character  have  to  receive  back  part,  but  not  the 
greater  part  of  it.  The  greater  part  would  belong  to  his  two 
partners,  who  (as  the  surviving  partners),  being  liable  personally 
for  the  debts  due  from  the  dissolved  partnership,  were  entitled  to 
apply  its  assets  towards  the  discharge  of  those  debts.  Doubtless 
the  debts  on  each  side,  or  many  of  them,  were,  after  as  well  as 
before  the  testator's  death,  in  a  state  of  continual  or  fre- 
*  169  quent  fluctuation ;  customers  paying  in  money  *  and  draw- 
ing out  money,  borrowing  at  interest  and  depositing  at 
interest,  diminishing  or  paying  off  loans,  withdrawing  or  diminish- 
ing deposits.  The  building  and  offices  where  the  business  was 
carried  on  formed  part  of  the  testator's  real  estate,  and  was  de- 
vised by  him  to  the  defendant  Henry  Simpson. 

Such  a  state  of  things,  without  more  special  circumstances  Hiaa 
I  see  here,  seems  to  me  an  insufficient  ground  for  the  direction 
and  declaration  that  these  appeals  relate  to ;  particularly  where, 
as  in  the  present  instance,  there  has  been  considerable  delay  in 
bringing  forward  the  claim.  With  the  knowledge  that  the  plain- 
tifif  must  have  had,  it  was  incumbent  on  him  to  make  the  demand 
earlier,  even  had  his  case  not  been  so  slender  and  shadowy  as  it 
is.  Something  was  said  of  the  common  bank-notes  of  the  dis- 
solved firm  having  been  reissued  by  the  new  firm  afker  the  testa- 
tor's death.  This,  however,  I  cannot  hold  to  be  material  for  any 
present  purpose.  The  ordinary  accounts  of  the  testator's  per- 
sonal estate  the  plaintiff  is  entitled  to  and  has  obtained.  He  will 
have  (if  he  has  not  had)  his  due  share  of  its  clear  residue,  not 
subjected  to  any  amount  or  proportion  of  debt  which  it  ought  not 
to  bear.  No  part  of  the  bill  has  been  or  now  is  dismissed.  But  I 
am  (I  repeat)  for  omitting  the  disputed  words,  and  substituting 
nothing  for  them. 

It  appears  to  me,  that  our  order  should  be  made  on  both  pe- 
titions of  appeal,  that  the  plaintiff  should  pay  the  costs  of  his, 
and  that  the  other  appellants  should  take  back  their  deposit. 
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The  Lord  Justice  Tubnbb.  —  This  case  involves,  or  may  involve, 
questions  of  very  groat  importance :  questions  as  to  what 
is  to  be  considered  *  as  capital  of  an  outgoing  partner  with  *  170 
reference  to  a  banking  concern,  in  a  case  in  which,  in  the 
ordinary  sense  of  the  word  ^^  capital,"  there  was  in  truth  no 
capital  at  all.  It  is  not  necessary,  as  it  appears  to  me,  to  give  a 
decision  on  any  of  these  questions,  and  certainly  they  are  not 
questions  into  which  the  Court  would  be  inclined  unnecessarily  to 
enter. 

There  are  two  appeals  in  the  present  case;  one  presented  by 
the  plaintiff,  complaining  in  substance  of  that  part  of  the  decree 
which  gives  him  only  the  profits  of  the  bank,  from  the  death  of 
the  testator,  so  far  as  such  profits  have  accrued  from  the  assets 
of  the  testator  employed  in  the  banking  partnership,  the  plaintiff 
insisting  that  he  is  entitled  to  an  unqualified  account  of  the 
profits  derived  from  the  bank,  so  far  as  they  have  been  received  by 
the  testator's  executors.  The  other  appdal  is  by  the  defendants, 
the  executors  insisting  that  all  the  inquiries  relating  to  the  profits 
of  the  bank  ought  to  be  struck  out  of  the  decree. 

The  first  question  which  it  appears  to  me  to  be  material  to  con- 
sider, is  whether  the  plaintiff  can  succeed  in  his  appeal,  claiming 
the  right  to  all  the  profits  of  the  bank,  without  reference  to  the 
qualification  which  is  introduced  into  this  decree,  ^^  so  far  as  such 
profits  have  accrued  from  the  assets  of  the  testator  employed  in 
the  banking  partnership."  The  object' of  the  plaintiff  of  course  is 
to  charge  Henry  Simpson,  the  executor  of  the  testator,  with  the 
whole  amount  of  the  one-third  of  the  profits  of  this  banking 
business  received  by  him  from  the  year  1843,  when  the  testator 
died,  down  to  the  present  time.  To  give  the  plaintiff  that  relief, 
would  be  to  assume  that  all  the  profits  which  have  been  received 
by  Henry  Simpson  are  profits  derived  from  the  testator's 
capital,  and,  in  my  *  opinion,  it  is  impossible,  under  the  *  171 
circumstances  of  this  case,  for  the  Court  to  make  any  such 
assumption.  The  business  here  carried  on  is  the  business  of  the 
bank.  The  capital  with  which  the  plaintiff  contends  that  business 
to  have  been  carried  on  consists  of  money  deposited  with  the  firm 
in  which  the  testator  was  a  partner.  But  from  the  nature  of  the 
banking  business,  these  moneys  must,  in  the  period  from  the  death 
of  the  testator  to  the  present  time,  have  been  from  time  to  time 
turned  over.    The  old  loans  which  have  been  made  by  old  custom- 
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ers  with  the  old  firm,  must,  from  the  nature  of  the  banking 
business,  have  been  paid  ofiT,  and  new  deposits  and  new  loans  made 
by  the  customers  to  the  new  firm  in  which  Henry  Simpson  was  a 
partner.  From  the  nature  of  the  business,  therefore,  it  is  in^ 
possible,  I  think,  to  arrive  at  the  assumption  that  all  the  profits 
which  have  been  derived  by  this  bank  from  the  death  of  the  testa- 
tor down  to  the  present  time,  were  derived  from  the  capital  of  the 
testator.  Consequently,  I  thmk  that  the  plaintifiT  cannot  succeed 
in  his  appeal,  which  claims  the  whole  of  these  profits. 

I  desire  on  the  present  occasion  to  express  very  distinctly  my 
entire  concurrence  in  the  opinion  expressed  by  Vice-Chancellor 
WiGRAM  in  the  case  of  Willett  v.  Blandford^  (a)  in  which  he  has 
made,  I  think,  a  most  correct  and  masterly  summary  of  the  prin- 
ciples by  which  the  Court  is  to  be  guided  in  cases  of  this  descrip- 
tion. He  says  (()  that  the  profits  derived  from  the  trade  carried 
on  after  the  death  of  the  testator  must  depend  upon  the  nature  of 
the  trade,  the  manner  of  carrying  it  on,  the  capital  employed,  the 
state  of  the  account  between  the  partnership  and  the  deceased 

partner  at  the  time  of  his  death,  and  the  conduct  of  the 
*  172    parties  after  his  death ;  that  all  these  *  may  materially 

afiect  the  rights  of  the  parties.  I  fully  adopt  this  view, 
and,  applying  it  to  the  present  case,  I  venture  to  say  that  it  de- 
pends on  the  nature  of  this  trade,  on  the  capital  employed  from 
time  to  time  in  it,  on  the  conduct  of  the  parties,  on  the  extent  of 
the  skill  and  industry  of  each  partner  employed  in  the  concern, 
to  what  extent  the  profits  derived  from  ttie  trade  ought  to  be 
attributed  to  the  capital,  and  to  what  extent  they  ought  to  be 
attributed  to  other  sources ;  ^  and  that,  under  the  circumstances  of 
this  case,  it  would  be  going  much  too  far  to  hold  that  the  plaintiff 
ought  to  succeed  in  the  claim  which  he  makes  for  the  whole  of 
the  profits  derived  fi'om  the  testator's  third  of  this  concern.  My 
opinion  therefore  is,  that  the  plaintiff's  appeal  must  be  dismissed 
with  costs. 

We  come  then  to  the  question.  How,  if  tlie  plaintiff  cannot  suc- 
ceed in  his  appeal,  is  this  decree  to  be  worked?  The  Court 
declares  "that  in  taking  the  accounts  hereinbefore  directed,  the 
defendants  John  Chapman  and  Henry  Simpson  are  to  be  charged 
in  respect  of  the  profits  of  the  bank  from  the  death  of  the  testator, 

(a)  1  Hare,  253.  (6)  Ibid.  272. 

>  See  Collyer  Partn.  (5th  Am.  ed.)  §§  327,  32S. 
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paid  or  carried  to  the  credit  of  the  defendant  Henry  Simpson,  so 
far  as  such  profits  have  accrued  from  the  assets  of  the  said  tes- 
tator ; "  but  the  decree  contains  no  direction  and  no  declaration 
by  which  it  can  be  .ascertained  how  far  the  profits  are  to  be  con- 
sidered as  having  accrued  from  the  assets  of  the  testator.  That 
is  a  question  left  wholly  at  large.  The  decree,  therefore,  in  its 
present  state,  could  not  be  worked.  We  must  consider,  however, 
whether  the  declaration  complained  of  on  both  sides  is  a  proper 
one  to  be  contained  in  this  decree.  The  first  obsenration  which 
has  occurred  to  me  upon  that  subject  is  this  :  The  partnership  of 
which  the  testator  was  a  member  determined  upon  his  death  on 
the  26th  of  May,  1843.  The  business  was  carried  on  from 
that  time,  not  as  a  continuance  *  of  the  old  partnership,  *  173 
but  on  a  new  agreement  entered  into  between  the  surviving 
partners  and  Henry  Simpson,  the  new  partner ;  Henry  Simpson 
standing  in  the  character  of  executor,  but  entering  into  the  part- 
nership not  in  that  character,  but  on  his  own  separate  and  indi- 
vidual account.  There  is  here  a  complete  agreement  on  which, 
from  the  year  1843  down  to  the  present  time,  these  parties  (includ- 
ing Abel  Chapman,  who  is  not  represented  on  this  record)  have 
been  carrying  on  their  banking  business ;  and  this  bill  contains  no 
materials  for  setting  aside  t^e  agreement  which  has  been  entered 
into  between  these  parties  as  entered  into  by  them  in  fraud  of  the 
testator's  estate.  I  mean  ''  in  fraud,"  of  course  not  in  the  moral 
sense,  but  in  the  sense  of  '^  contrary  to  the  rights  of  the  testator's 
estate."  Whether  the  agreement  was  contrary  to  those  rights  so 
as  to  afiect  Abel  Chapman,  1  do  not  say ;  but  at  all  events  it 
i^pears  that  the  existing  partnership  has  been  carried  on  upon  a 
new  agreement,  which  this  bill  does  not  3eek  to  disturb ;  and  I  do 
not  well  see  how  the  declaration  can  stand,  when  the  bill  does  not 
seek  to  impeach  or  disturb  the  agreement  on  which  the  partner- 
ship has  in  fact  been  carried  on. 

If,  however,  the  bill  had  sought  to  disturb  that  agreement,  what 
is  the  ground  on  which  a  residuary  legatee  of  a  deceased  partner 
is  entitled  to  claim  profits  derived  from  his  share  ?  That  right  is 
founded  on  a  breach  of  trust  in  the  executor  and  in  the  partners,  in 
continuing  the  trade  with  the  capital  which  the  testator  had  in  the 
concern  at  the  time  of  his  death.  But  how  is  this  Court,  in  the 
absence  of  Abel  Chapman,  to  declare  that  there  has  been  a  breach 
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of  trust  on  the  part  of  the  executors  and  on  the  part  of  Abel 
Chapman  in  entering  into  this  new  agreement,  and  carrying  on 

this  business  ?  If  there  was  a  breach  of  trust  on  the  part 
*  174  of  the  executors,  there  was  equally  a  *  breach  of  trust  on 

the  part  of  Abel  Chapman,  for  which  all  must  be  respon- 
sible. He  may  say,  '^  I  never  was  a  partner  with  the  executors 
of  this  testator ;  I  became  a  partner  with  Henry  Simpson  in  his 
separate  and  individual  character."  And  is  this  Court  to  deter- 
mine that,  as  between  the  executors  of  the  testator  and  the  lega- 
tees of  the  testator,  the  partnership  was  carried  on  with  the 
testator's  assets,  when,  if  the  question  comes  to  be  tried  between 
Abel  Chapman  and  the  executors  of  the  testator  in  a  suit  for  the 
purpose  of  winding  up  the  partnership,  Abel  Chapman  may  be 
able  to  show  that  he  in  truth  never  did  become  a  partner  with 
the  testator's  executors,  and  never  did  in  fiu^t  employ  any  part  of 
the  capital  of  the  testator  in  carrying  on  the  business? 

There  is  another,  and,  as  it  appears  to  me,  by  no  means  an 
unimportant  question  to  be  considered  before  a  decree  can  be  made 
on  this  part  of  the  case.  The  plaintiff's  claim  is  founded  (as  I 
have  already  observed)  on  a  breach  of  trust.  If  the  legatees  have 
a  right  to  complain  of  that  breach  of  trust,  is  not  that  a  right 
which  must  be  enforced  by  winding  up  the  concern  and  putting  an 
end  to  the  breach  of  trust  ?    Is  a  breach  of  trust  to  be  continued 

a 

under  the  sanction  of  this  Court  by  a  continuing  account  ?  All 
the  cases  which  I  remember  upon  that  subject  have  been  cases 
where  the  legatees  have  come  against  the  executors  and  against 
the  surviving  partners,  complaining  that  the  two  parties  have  em- 
ployed the  assets  of  the  testator  in  carrying  on  the  concern,  and 
praying  that  those  assets  may  be  taken  out  of  the  concern.  This 
bill  seeks  no  such  relief. 

I  am  quite  satisfied  on  all  these  grounds  that  the  inquiry  directed 
by  this  decree  in  reference  to  these  points  ought  not  to  have  been 

contained  in  it.  It  was  ui^d  by  Mr.  Prior ^  that  Henry 
*176    Simpson,  having  received  *  profits  of  the  business,  and 

being  unable  to  distinguish  how  much  of  them  was  attribu- 
table to  the  character  of  executor  and  how  much  belonged  to  him 
in  his  individual  character,  must  be  charged  with  the  whole.  I 
believe,  however,  that  that  principle  has  never  yet  been  applied  to 
a  case  of  this  description  where  the  executor  has  not  been  carry- 
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ing  on  the  trade  as  executor,  but  in  his  own  separate  and  indi- 
Yidoal  right,  conceiying  that  he  was  entitled  so  to  carry  it  on. 

On  these  grounds  my  opinion  concurs  with  that  of  my  learned 
brother,  that  the  reference  with  regard  to  the  ninth  inquiry,  and 
the  declaration  consequent  upon  it,  must  be  omitted. 
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1853.    July  11.    Befdre  the  Lords  Justices. 

A  necestaiy  consequence  of  a  reseryation  in  a  composition  deed  of  a  creditor's 
remedies  against  a  surety  is  the  continuance  of  the  surety's  right  to  be  indem- 
nified by  the  principal  debtor,  and  this  right  will  not  be  held  to  be  abandoned 
unless  a  contract  to  abandon  it  is  prored.  Therefore,  where  one  of  the 
creditors  who  acceded  to  a  composition  deed  was  also  a  residuary  legatee  of 
a  smrety  for  the  compounding  debtors  to  another  creditor,  and  one  of  the 
compounding  debtors  happened  to  be  the  surety's  executor,  held,  that  the 
residuary  legatee's  accession  must  be  taken  to  have  been  in  respect  of  his 
direct  debt  only,  and  did  not  preclude  him  from  insisting  on  the  surety's 
estate  being  indemnified  by  the  debtors. 

This  was  an  appeal  from  the  decision  of  Yico-Chancellor  Stuabt, 
who,  on  exceptions  to  the  report  of  the  Master,  held  the  respondent 
entitled  to  credit  as  executor  of  the  testator  in  the  cause  for  a  sum 
of  11962. 168.  7(2.,  claimed  by  the  respondent  in  his  discharge. 

In  September,  1833,  John  Close  the  younger,  and  James  Close 
the  defendant  (who  were  sons  of  the  testator,  and  carried  on 
business  in  partnership  as  merchants  at  Manchester  and  Naples), 
borrowed  60002.  of  Mr.  Henry  Gaskell ;  and  in  order  to  secure 
the  repayment  thereof,  they,  on  the  30th  of  September,  1833,  by 
arrangement  with  the  testator,  drew  and  delivered  to  the  testator 
their  three  seyeral  promissory  notes  for  10002.  each,  payable  to 
the  testator  at  the  respective  dates  of  one,  two,  and  three  years. 
The  testator  in  pursuance  of  the  arrangement,  and  at  the  request 
of  John  Close  the  younger  and  the  defendant,  and  as  their  surety, 
indorsed  the  three  promissory  notes  to  Mr.  Gaskell,  and  joined 
John  Close  the  younger  and  the  defendant,  as  their  surety,  in  a 
bond  to  Mr.  Gaskell  for  securing  payment  to  him  of  the  balance 
of  the  loan  of  50002.  The  testator  died  in  December,  1833,  having 
by  his  will,  dated  the  4th  of  July,  1833,  bequeathed  his  residuary 
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personal  estate  to  the  defendant  and  another  trustee  and 

*  177    executor  (who  did  not  accept  the  trusts),  *upon  trusts  for 

realization  and  investment,  and  payment  of  an  annuity  to 
the  testator's  sister,  for  her  Mfe,  and  subject  thereto,  upon  trust 
to  pay  the  income  to  the  testator's  wife  for  her  life,  and  from  and 
after  her  decease  to  stand  possessed  of  the  capital  in  trust  for 
such  of  the  testator's  three  sons,  Thomas  (the  plaintiff),  John 
(since  deceased),  and  James  (the  defendant),  as  should  be  then 
living,  and  the  lawful  issue  of  such  of  them  as  should  be  dead, 
leaving  lawful  issue.  John  Close  the  younger  and  the  defendant 
were,  independently  of  the  above  transaction,  considerably  indebted 
to  the  testator's  estate,  and  were  also  indebted  to  the  plaintiff. 
In  February,  1886,  they  fell  into  difficulties.  James  (the  defend- 
ant) was  then  at  Naples  in  a  bad  state  of  health.  John  and  the 
plaintiff  entered  into  negotiations  with  the  creditors,  and  a  cor- 
respondence took  place  between  John  and  the  plaintiff,  in  the 
course  of  which  the  plaintiff  wrote  letters  to  John  containing  the 
following  passages :  — 

« 18th  of  February,  1836. 
"  The  mischief  is  now  done ;  you  have  stopped ;  your  credit  is 
ruined;  the  creditors  are  certainly  entitled  to  the  full  payment 
of  their  claims  if  your  assets  be  sufficient,  but  if  they  be  not,  when 
you  have  given  up  all,  you  are  entitled  to  your  release.  Suppose 
you  pay  18«.  in  the  pound  (and  your  dividing  half  that  sum  de- 
pends upon  the  strenuous  and  devoted  exertions  of  yourself  and 
James),  in  equity  and  justice  you  will  be  entitled  to  your  full 
discharge." 

«  February  22;  1886. 
<^To  bring  the  matter  to  a  point,  do  you  think  the  creditors 
would  agree  to  15«.  in  the  pound,  payment  in  six  months,  and 
guaranteed  by  Graskell  and  myself  7     Of  course  I  shall 

*  178    come  in  with  the  other  creditors,  and  *  Gaskell  the  same  ; 

if  Mr.  Jackson  and  Mr.  Birley  concur  with  me,  you  had 
better  have  an  agreement  on  paper,  embodying  the  terms,  imme- 
diately drawn  up." 

«  February  22, 1886. 
^<  These  are  my  opinions.    I  think  a  composition  of  15<.  in  the 
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pound  in  full  of  all  claims  (every  creditor  giving  up  any  contingent 
security  he  may  possess  to  the  advantage  of  the  estate),  an  equi- 
table arrangement  as  regards  both  creditors  and  debtors.  I  believe 
that  there  will  remain  some  surplus  to  you  .and  James  after  this 
composition  is  completed,  otherwise  I  would  neither  give  security 
or  sacrifice  5007.  to  600Z.  for  the  advantage  of  the  creditors.  I 
am  sure  that  15«.  is  the  highest  composition  that  you  can  afford 
to  pay  under  the  most  favourable  circumstances.  Mr.  Gursham 
tells  me  it  is  too  much." 

."February  28, 1886. 
^  The  point  at  issue  between  me  and  Gaskell,  divested  of  all 
surplusage,  is,  that  he  wishes  to  secure  more  than  15«.  in  the 
pound,  and  to  effect  this  by  means  most  Repugnant  to  my  feelings ; 
viz.,  by  coming  upon  my  poor  mother's  property.  You  may  be 
sure  that  I  shall  never  consent  to  this  preference  over  me.  How- 
ever, I  think  I  may  now  safely  inform  Mr.  Gaskell  that  the  prin- 
ciple of  15s.  in  the  pound  will  not  be  objected  to ;  and  the  only 
question  that  remains  is  to  ask  to  what  extent  he  will  be  a  party 
to  the  guarantee.  I  should  not  be  justified  in  asking  more  than 
3000/.  after  I  have  voluntarily  given  up  500/.  to  600/.  for  the  bene- 
fit of  the  estate." 

March  10, 1886,  John  thus  wrote  to  Mr.  Gaskell,  and  (as  the 
defendant  alleged)  by  the  plaintiff's  desire :  "  One  circumstance  has 
stmck  my  brother  Tom  and  myself  as  difiicult  to  arrange, 
which  is  the  obtaining  the  *  consent  of  the  executor  of  my  *  179 
late  father.  You  will  remember  my  brother  James  is  the 
only  acting  executor.  Your  experience  may  suggest  some  means 
of  obviating  this  difliculty." 

On  the  10th  of  March,  1836,  Mr.  Gaskell  replied  as  follows :  '<  I 
should  think  you  may  safely  undertake  for  your  brother's  assent  as 
executor  of  your  father.  Your  mother,  brothers,  and  yourself  are 
the  only  parties  interested  in  any  surplus  there  may  be  after  pay- 
ment of  debts,  and  you  and  they  may  now  assent ;  and  I  should 
think  an  undertaking  from  you  and  your  brother  Thomas,  that 
James  will  execute  the  composition  deed  when  sent  out,  will  be  sat- 
isfactory. I,  as  creditor  to  the  estate,  shall  consent  to  the  execu- 
tor acceding  to  the  composition." 

A  composition  was  thereupon  prepared  and  executed  by  several 
of  the  creditors,  but  not  by  the  plaintiff  or  defendant,  or  John 
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Olose  the  younger.  It  was,  however,  the  common  dise  of  both 
sides  that  all  parties  had  acceded  to  the  terms  of  this  deed.  It 
was  dated  the  21st  of  March,  1886,  and  purported  to  be  made 
between  John  Close  the  younger  and  the  defendant  as  copartners 
of  the  first  part,  the  defendant  as  the  sole  executor  of  the  testator 
of  the  second  part,  the  plaintiff  of  the  third  part,  Henry  Gkskell  of 
the  fourth  part,  and  the  creditors  of  John  Close  the  younger  and 
the  defendant  of  the  fifth  part.  It  recited,  amongst  other  things, 
that  John  Close  the  younger  and  the  defendant  were  indebted  to 
the  several  creditors  in  the  several  amounts  thereunder  written 
and  scheduled  (which  John  Close  the  younger  and  the  defendant 
were  unable  to  pay)  ;  and  were  also  indebted  to  the  plaintiff  in  the 
sum  of  21252.,  and  were  also  indebted  to  the  defendant  James 
Close  himself  as  the  executor  of  the  testator  in  the  sum  of 
*  180  2167/.  16«.,  *  and  were  also  indebted  to  Henry  Gaskell  in 
the  sum  of  5089/.  8«.  6id.  (which  debts  John  Close  the 
younger  and  the  defendant  were  unable  to  pay) ;  and  it  was  ex- 
pressed to  be  thereby  agreed  that  a  composition  of  15$.  in  the 
pound  upon  the  scheduled  debts  and  upon  the  debts  so  due  to  the 
plaintiff  and  Henry  Graskell  as  aforesaid  should  be  paid  by  John 
Close  the  younger  and  the  defendant,  and  should  be  (with  one 
immaterial  exception)  guaranteed  as  to  the  last  instalment  thereof 
by  the  plaintiff  as  therein  mentioned ;  but  reserving  to  Henry  Gas- 
kell all  liens  and  other  collateral  securities  for  his  aforesaid  debt. 

The  instalments  payable  under  the  deed  were  paid  by  John  Close 
the  younger  and  the  defendant,  and  accepted  by  the  creditors, 
including  Mr.  Gaskell,  who,  after  receiving  the  composition  of  15«. 
in  the  pound,  claimed  and  received  from  the  defendant  as  executor 
of  the  testator  the  other  59.  in  the  pound  upon  his  debt. 

John  Close  the  younger  died  a  bachelor  in  May,  1842,  firom 
which  time  the  defendant  had  carried  on  the  business  of  tlie  late 
firm  of  ^^  John  &  James  Close,"  upon  his  own  sole  account. 

On  the  8l8t  of  March,  1849,  Mary  Close,  the  widow  of  the  tes* 
tator,  died  intestate,  whereupon  the  plaintiff  claimed  to  be  entitled 
to  one  moiety  of  the  testator's  residuary  estate,  and  applied  to  the 
defendant  for  an  account.  The  defendant  accordingly  rendered  an 
account,  in  which  he  claimed  credit  for  the  amount  paid  to  Mr« 
Gaskell  over  and  above  the  composition  dividend.  The  plaintiff 
objected  to  allow  this,  on  the  ground  that  the  defendant'  was  bound 
to  indemnify  the  father's  estate  from  it. 
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*  Jfr.  Bacon  and  Mr.  H.  Prendergast,  in  support  of  the  *  181 
appeal,  cited  Payler  v.  Hamersham.  (a) 

Mr.  Bolt  J  Mr.  FoUetj  and  Mr.  Kinglake^  for  the  defendant.  — 
The  surety's  estate  was  a  party  to  this  composition,  through  the 
concurrence  of  the  defendant  as  executor  of  the  testator,  and  the 
plaintiff  as  residuary  legatee.  By  their  concurrence  in  the  compo- 
Bition  the  debt  was  extinguished  to  all  intents  and  purposes.  The 
provisions  of  the  deed,  therefore,  are  sufficient  to  support  the  deci- 
sions of  the  Master  and  Yice-Chancellor,  and  it  would  h&ve  been  a 
fraud  on  the  creditors  for  the  plaintiff  to  have  reserved  a  right  to  a 
further  payment  from  either  of  the  debtors.  But  if  there  was  any 
doubt  as  to  the  intention  of  the  parties,  the  correspondence  clearly 
shows  that  the  plaintiff  abandoned  all  claim  against  the  defendant 
and  his  partner,  except  under  the  deed. 

They  referred  to  Owen  v.  Soman,  (h) 

♦ 

The  Lord  Justice  Ekight  Bruce.  —  The  question  here,  between 
the  plaintiff,  a  residuary  legatee,  and  the  defendant,  the  executor 
of  the  late  Mr.  John  Close,  is  whether  the  plaintiff  contracted  with 
the  defendant  that  the  personal  estate  of  the  deceased  should,  as 
between  the  plaintiff  and  the  defendant,  be  either  the  sole  or  the 
first  fund  for  discharging  a  certain  portion  of  a  debt  which  was  due 
to  Mr.  Henry  Gaskell  from  the  deceased  as  a  surety  for  the 
defendant,  and  *  against  which,  therefore,  independently  of  *  182 
any  such  contract,  he  was  bound  to  indemnify  the  deceased 
and  his  estate.  The  defendant,  holding  the  affirmative,  puts  his 
case  on  a  deed,  which  is  in  evidence,  and  on  some  letters,  also  in 
evidence. 

I  will  first,  independently  of  the  letters,  consider  the  deed  alone, 
which  was  one  of  composition  between  the  defendant  and  all  or 
a  considerable  number  of  his  creditors  (a  large  body  in  the  whole)  ; 
one  of  these  was  the  deceased,  in  respect  of  a  demand  altogether 
different  and  distinct  from  Mr.  GaskeU's  debt,  —  the  estate  of  the 
deceased  having  been  (I  repeat)  then  represented  by  the  defend- 
ant himself  as  executor.  Another  creditor  was  the  plaintiff  in 
his  own  right,  independentiy  of  the  will ;  another  was  Mr.  Gaskell. 

(a)  4  Matt*  &  Sd.  423.  (6)  8  M.  &  G.  87S. 
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Upon  these  debts,  the  arrangement,  in  which  they  all  concarred, 
was,  that  the  defendant  should  pay  159.  in  the  pound  in  full  dis- 
charge of  them,  except  that  Mr.  Gaskell,  as  to  the  remaining  5«. 
in  the  pound  of  his  debt,  expressly  reserved  his  rights  against  the 
estate  of  the  deceased.  Those  rights  he  afterwards  exercised  ; 
and  the  defendant  claims  in  his  accounts  with  the  estate,  as  be- 
tween him  and  the  plaintiff,  to  be  allowed  what  the  defendant  has 
BO  paid  to  Mr.  Gaskell  out  of  it,  although  the  deceased  (as  has 
been  stated)  was  only  a  surety  to  Mr.  Gaskell  for  the  defendant 
himself,  who  asserts  this  claim  to  be  well  founded,  because  (as  he 
says)  the  meaning  and  effect  of  the  terms  of  composition  and 
arrangement  that  I  have  mentioned  were  so.  But  I  have  been 
unable  to  see  any  ground  for  the  proposition.  Certainly  the  deed 
does  not  contain  expressly  any  such  contract,  nor  is  it  a  conse- 
quence following  or  to  be  gathered  from  the  express  agreement 
that  I  have  specified,  —  an  agreement  with  which  it  was  consistent 
that  the  defendant  should  continue  liable  to  indemnify  the 
*  183  estate  of  the  deceased  *  from  Mr.  Gaskell's  demand.  The 
deed,  taken  alone,  does  not,  I  conceive,  support  the  defend- 
ant's claim. 

With  regard  to  the  letters,  I  am  not  sure  that,  in  this  contro- 
versy, they  ought  to  be  looked  at,  my  impression  being  that  no 
document  but  the  deed  can,  for  any  present  purpose,  be  regarded. 
But  if  the  letters  ought  to  be  taken  into  consideration,  they  appear 
to  me  to  make  no  difference,  those  before  the  deed  not  amounting 
to  more,  according  to  my  understanding  of  them,  than  treaty  or 
negotiation,  though  forming  a  correspondence  which  one  would 
not  have  been  at  all  surprised  to  find  ending  in  a  contract  such 
as  the  defendant  imputes  to  the  plaintiff;  but  I  see  no  evidence 
that  they  did  so  end ;  and,  as  to  the  letters  after  the  deed,  they 
seem  to  me  either  to  have  nothing  to  do  with  the  matter  of  the 
exceptions,  or  at  least  to  contain  no  contract.  There  is  no  case 
for  reforming  or  altering  the  deed,  by  addition  or  otherwise  ;  and, 
acceding  to  the  Master's  view,  I  think  that  the  defendant's  mate- 
rials of  every  kind  fail  him  upon  the  point  of  the  exceptions. 

I  have  not  forgotten,  though  I  have  not  mentioned,  the  connec- 
tion of  John  Close  the  younger  with  the  matters  that  have  been 
under  discussion.  It  makes  no  difference.  Dying,  as  he  did,  in 
his  mother's  lifetime,  he  lost,  upon  fhat  event  happening,  all  title 
to  participate  in  the  residue  of  his  father's  estate. 
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The  Lord  Justice  Turner. — Perhaps  the  parties  may  have 
had  the  intention  which  has  been  imputed  to  them ;  but  I  am  per- 
fectly satisfied  that,  upon  the  construction  of  this  deed,  which,  in 
^  xnj  opinion,  can  alone  be  looked  at,  it  is  impossible  to  spell  out 
such  a  contract  as  has  been  contended  for. 

*  The  simple  case  is  this :  John  and  James  Close,  who    *  184 
carried  on  business  in  partnership,  were  indebted  to  Mr. 
Henry  Gaskell  in  above  50007.     The  estate  of  the  testator,  the 
father  of  John  and  James,  was  surety  to  Mr.  Gaskell  for  the  debt. 
John  and  James  being  unable  to  discharge  their  liabilities,  a  com- 
position was  agreed  upon,  Upon  the  terms  expressed  in  a  deed,  to 
which  James  was  a  party,  in  his  character  of  executor  of  the 
testator.      According  to  these  terms,  John  and  James  were  to 
pay  Gaskell  15s.  in.  the  pound,  in  full  satisfaction  and  discharge 
of  the  debt  due  to  him ;  and,  so  far  as  John  and  James  personally 
were  concerned,  their  liability  to  Mr.  Gaskell  became  not  greater 
than  that  of  paying  15s.  in  the  pound  upon  the  debt.    But  it  is 
equally  clear  that,  although  their  personal  liability  was  not  greater 
than  this,  the  testator's  estate  represented  by  James  was  to  con- 
tinue liable  to  Gaskell  for  5s.  in  the  pound  more.    The  consequence 
of  this  liability  of  the  testator's  estate  was  this :  that,  upon  pay- 
ment by  that  estate  of  the  5s.  in  the  pound,  there  arose  a  new 
demand  on  the  part  of  that  estate  against  John  and  James  for  the 
full  amount  so  paid.     The  question  here  is,  whether,  upon  the  face 
of  the  composition  deed,  there  is  any  contract  with  respect  to  the 
liability  of  John  and  James  which  would  arise  in  consequence  of 
the  payment  of  the  5s.  in  the  pound  by  their  father's  estate, — 
whether  there  was  a  contract  on  the  part  of  the  father's  estate 
that  the  claim  of  that  estate  to  which  I  have  referred  against  John 
and  James  individually  should  be  given  up. 

In  the  first  place,  there  could  have  been  no  such  contract  with- 
out a  breach  of  trust  on  the  part  of  James;  for  the  beneficial 
interest  in  the  testator's  estate  was  given  first  to  the  widow  for 
life,  and  then  contingently  to  such  of  the  sons  as  should  be 
living  at  her  death.  It  *  is  clear,  therefore,  that  James  *  186 
could  not  have  entered  into  the  contract  contended  for, 
otherwise  than  in  direct  breach  of  his  duty  as  executor  and  trustee. 
In  the  next  place,  no  such  intention  appears  upon  the  face  of  the 
deed.  In  the  recital  there  is  no  mention  of  any  beneficial  interest 
under  the  will :   and  no  such  contract  as  that  contended  for  can 
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be  collected  unless  clearly  expressed  in  the  deed.  In  the  absence 
of  such  expression  it  cannot  be  implied.  It  is  said  that  there  is 
some  question  of  fraud  with  reference  to  the  arrangements  between 
James  and  Thomas ;  but  I  think  that  there  is  no  ground  for  anj 
such  imputation. 

My  decision  is  founded  on  the  express  reseryation  in  the  deed 
of  Gaskell's  rights  against  the  surety's  estate,^  and  the  necessary 
consequence  of  such  a  reseryation,  which  is  the  right  to  indemnity 
on  the  part  of  the  surety's  estate  against  the  principal  debtor. 


*  186  *  STBONGE  v.  HAWKES. 

1853.    July  11,  12,  &  29.    Before  tbe  Lords  Justices. 

A  widow  who,  under  ber  marriage  settlement  and  otherwise,  was  entitled  to 
annual  and  other  sums  charged  on  her  husband^s  estates,  was  one  of  the 
trustees  of  his  will,  whereby  the  estates  were  devised  in  trust  to  raise 
2000L,  for  her  benefit,  and  subject  thereto  in  4rust  to  convey  the  estates  as 
the  testator^s  daughter  hj  a  former  marriage  should  direct.  The  daughter 
borrowed  money  upon  the  security  of  a  mortgage  of  some  of  the  estates, 
in  which  the  widow  and  her  co-trustee  joined,  and  whereby,  after  reciUng 
the  will  and  the  agreement  for  the  loan,  and  that  the  daughter  had  directed 
the  widow  and  her  co-trustee  to  make  such  conveyance  as  was  thereinafter 
contained,  the  widow  and  her  co-trustee,  as  devisees  in  trust,  by  the  direc- 
tion of  the  daughter,  conveyed  the  estates  to  the  mortgagee  upon  trusts 
for  sale  and  for  payment  of  the  mortgage  debt,  and  of  the  surplus  as  the 
daughter  should  appoint,  and  subject  thereto  according  to  the  trusts  of  the 
wiU:  Beld,-^ 

1.  That  the  mortgage  did  not  pass  the  beneficial  interest  of  the  widow. 

2.  That,  nevertheless,  her  charges  must  be  postponed  to  the  mortgage,  she 

having  concurred  in  it,  without  reserving  her  priority.* 

This  was  an  appeal  from  the  decision  of  the  late  Yice-Chancellor 
Sir  James  Pabker,  confirming  a  finding  of  Master  Richards,  as 
to  priorities  of  incumbrances ;  and  the  question  was  as  to  the 
efiect  of  the  concurrence  of  an  incumbrancer  (but  not  in  that 
character)  in  deeds  creating  subsequent  incumbrances. 

^  See  Owen  v.  Homan,  3  M^N.  &  6.  878,  406,  and  cases  in  note  (1) ;  S.  C, 
4  H.  L.  Cas.  997,  1088;  Wyke  v,  Rogers,  1  De  G.,  M.  &  G.  408;  Ex  parte 
Harvey,  post,  881 ;  Kearsley  v.  Cole,  16  M.  &  W.  128 ;  16  L.  J.  Ex.  115. 

*  Post,  196,  n.  (1)  and  cases. 
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By  a  settlement  made  in  contemplation  of  the  marriage  of  John 
Blackbume  and  Eleanor  his  wife,  dated  the  22d  of  October,  1798, 
Mr.  Blackbume  covenanted  with  the  trustees  of  the  settlement  to 
convey  and  assign  to  them  all  the  real  and  personal  estate  to  which 
Eleanor  should  thereafter  become  entitled,  upon  trust  for  her 
absolutely,  in  the  event  (which  happened)  of  her  surviving  him, 
and  of  there  being  no  issue  of  the  marriage.  By  the  same  settle- 
ment Mr.  Blackbume  demised  to  the  trustees  of  the  settlement,  for 
the  term  of  500  years,  a  moiety  of  some  salt  works  (to  which  he 
was  entitled),  upon  trusts  for  securing  to  Eleanor  a  jointure  of 
500/.  a  year  in  the  event  of  her  surviving  him,  and  he  covenanted 
with  the  trustees  for  the  payment  of  the  jointure, 

*  In  •or  previously  to  the  month  of  August,  1807,  Mr.  *  187 
Blackbume  had  received  property  of  his  wife's  to  which 
she  had  become  entitled  after  the  marriage,  to  the  amount  of 
12,308/. ;  and  by  a  deed  dated  the  11th  of  August,  1807,  he 
mortgaged  an  estate  and  some  shares  to  the  tmstees  of  the  settle- 
ment, for  securing  12,808/.  By  this  deed  he  also  charged  all  his 
real  estates  with  the  payment  of  the  jointure.  Mr.  Blackbume 
afterwards  received  other  moneys  of  his  wife's  to  which  she  became 
entitled  after  the  marriage,  to  the  amount  of  766/.  ISs.  8d. 

Mr.  Blackbume  by  his  will,  dated  the  3d  of  August,  1820,  gave 
and  devised  to  trustees,  one  of  whom  was  his  wife,  all  his  real  and 
personal  estate,  in  trust  in  the  first  place  by  mortgage  or  sale  to 
levy  and  raise  so  much  money  as  would  be  sufficient  to  pay  oif  and 
discharge  his  just  debts,  funeral  and  testamentary  expenses,  and 
the  charges  attendant  upon  the  execution  of  the  trusts  thereby  in 
them  reposed;  and  in  the  next  place  the  several  legacies  and 
annuities  by  him  thereinafter  bequeathed.  After  giving  an  annu- 
ity, the  testator  directed  his  trustees  to  levy  and  raise  a  sum  of 
2000/.  for  the  benefit  of  his  wife ;  and  as  to  all  the  residue  of  his 
real  and  personal  estate,  the  trustees  were  to  stand  seised  and 
possessed  thereof,  in  trust  for  the  sole  and  separate  use  of  Alice 
Anna  Hawkes,  his  daughter  by  a  former  marriage  (who  was  the 
wife  of  Thomas  Hawkes,  one  of  the  tmstees  of  the  will),  for  her 
life,  for  her  separate  use ;  and  from  and  after  the  death  of  his  said 
daughter,  or  during  her  life  if  she  should  so  require  and  direct, 
notwithstanding  her  coverture,  in  trust  to  convey,  transfer,  and 
assign  the  same,  and  eveiy  or  any  part  thereof,  to  such  person 
and  persons,  upon  such  tmsts  as  his  daughter  by  any  deed  or  will 
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to  be  executed  by  her  should  direct ;  and  in  default  of  such 

*  188    appointment,  in  *  trust  from  and  after  the  death  of  the 

daughter,  if  Thomas  Hawkes  should  have  survived  her,  and 
she  should  not  have  made  any  disposition  thereof  to  the  contrary 
to  apply  the  yearly  rents,  dividends,  interest,  and  annual  produce 
thereof  (or  of  so  much  thereof  as  might  not  have  been  so  directed, 
limited,  appointed,  given,  bequeathed,  or  chained)  to  the  said 
Thomas  Hawkes  during  his  life,  for  his  own' use  and  benefit,  for  the 
maintenance  and  support  of  himself  and  his  children  by  the  tea* 
tator's  said  daughter,  and  for  the  advancement  in  the  world  of 
such  children  in  such  manner  as  he  should  think  fit,  free  from  the 
power  or  control  of  his  creditors,  and  so  that  the  same  should  not 
be  subject  to  any  mortgage,  sale,  assignment,  transfer,  or  other 
disposition  to  be  made  by  him  thereof.  And  firom  and  after  the 
death  of  the  daughter  and  Thomas  Hawkes,  in  case  the  daughter 
should  survive  Thomas  Hawkes,  and  should  not  have  made  any 
disposition  to  the  contrary,  in  trust  for  the  children,  with  an  ulti- 
mate trust  for  Mrs.  Hawkes. 

Mr.  Blackburne  died  in  the  month  of  November,  1826,  without 
ever  having  had  issue  by  his  wife  Eleanor.  He  left  his  wife  Elea- 
nor and  Mrs.  Hawkes  and  her  husband  surviving  him.  The  will 
was  proved  by  Eleanor  Blackburne,  Thomas  Hawkes,  and  another 
executor,  who  died  before  the  year  1882. 

In  the  year  1832,  Mr.  and  Mrs.  Hawkes  borrowed  of  Joseph 
Sedish  the  sum  of  5000Z. ;  and  in  the  year  1835  they  borrowed  of 
John  Holmes  and  William  Rushton  the  sum  of  5650Z.  These 
sums  were  secured  to  Bedish  and  Holmes  and  Bushton  respec- 
tively, by  mortgages  of  parts  of  the  real  estates  of  the  testator 
John  Blackburne,  dated  respectively  the  12th  of  June,  1832,  and 
the  30th  of  October,  1835 ;  and  the  question  was  as  to  the  effect  of 
Eleanor  Blackburne  having  been  a  party  to  the  deeds  by 

*  189    which  *  these  mortgages  were  created.    The  mortgage  of 

1832  was  made  between  Eleanor  Blackburne  and  Thomas 
Hawkes  (described  as  surviving  devisees  in  trust  of-  the  will  of 
John  Blackburne),  of  the  first  part,  Thomas  Hawkes  and  Alice 
Anna  his  wife  (described  as  the  only  child  and  heiress-atrlaw  of 
John  Blackburne),  of  the  second  part,  and  Joseph  Bedish  of  the 
third  part.  It  recited,  first,  the  seisin  of  John  Blackburne  of 
the  estate  which  the  deed  afterwards  purported  to  convey.  Then 
it  recited  the  will  of  John  Blackburne,  and  that  Thomas  Hawkey 
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and  Alice  Anna  his  wife,  having  occasion  for  the  sum  of  5000^, 
had  applied  to  Joseph  Bedish  to  advance  and  lend  them  that  sum, 
which  he  consented  to  do,  on  having  the  repayment  thereof 
secured  in  manner  thereinafter  expressed.  Then  it  recited  as 
follows :  ^^  And  whereas  the  said  Alice  Anna  Hawkes  hath 
required  and  directed  the  said  Eleanor  Blackburne  and  Thomas 
Hawkes,  as  such  surviving  devisees  in  trust  as  aforesaid,  to  make 
such  conveyance  as  is  hereinafter  contained,  which  they  have 
agreed  to  do."  The.  operative  part^  contained  an  appointment  by 
Mrs.  Hawkes  under  her  power,  and  a  release  by  Mrs.  Blackburne 
and  Hr.  and  Mrs.  Hawkes,  by  which  Mrs.  Blackburne  and  Mr. 
Hawkes,  ^^as  such  surviving  devisees  in  trust,  executrix  and  execu- 
tor as  aforesaid,  at  the  request  and  by  the  direction  of  the  said 
Alice  Anna  Hawkes,"  granted  and  released,  and  Mrs.  Hawkes 
herself  also  granted  and  released  to  the  mortgagee  the  parcels, 
''  and  all  the  estate  and  several  estates,  right,  title,  interest,  use, 
tmst,  inheritance,  and  property,  possibility,  term,  claim,  and 
demand  whatsoever,  both  at  law  and  in  equity,  of  them  the  said 
Eleanor  Blackburne,  Thomas  Hawkes,  and  Alice  Anna  his^  wife, 
or  any  one  of  them,"  in  the  hereditaments  thereby  assured.  The 
^security  was  by  way  of  trust  for  sale,  with  a  declaration  that  in 
the  mean  time  the  mortgagee,  his  heirs  and  assigns,  should 
stand  seised  *  of  the  hereditaments  upon  trusts  for  securing  *  190 
the  5000/.  and  interest,  and  subject  to  these  trusts  upon 
trust  for  payment  of  the  residue  of  the  moneys,  if  any,  to  arise 
from  the  sale,  and  to  convey  and  assure  such  part  or  parts  of  the 
estates  as  should  not  have  been  sold,  to  such  person  or  persons 
and  for  such  estates  as  Alice  Anna  Hawkes  should  appoint,  and  in 
defoult  of  any  such  appointment,  then  that  the  mortgagee,  his 
heirs,  executors,  administrators,  or  assigns,  should  pay  such  sur- 
plus moneys,  and  convey  and  assure  such  part  or  parts  of  the  said 
manors,  messuages,  lands,  hereditaments,  and  premises  as  should 
remain  unsold  and  unappointed,  under  the  trusts  aforesaid,  to  the 
trastees  or  trustee  for  the  time  being  of  Mr.  Blackburne's  will, 
their,  his,  or  her  heirs,  executors,  administrators,  and  assigns,  upon 
the  trusts  therein  contained,  or  such  of  them  as  should  be  subsist- 
ing and  capable  of  taking  effect.  There  were  covenants  by  Mr. 
Hawkes  for  himself  and  for  his  wife,  and  also  for  Mrs.  Blackburne, 
for  title  and  further  assurance.  And  there  was  a  covenant  by  Mrs. 
Blackburne  with  Bedish  that  she  had  not  at  any  time  incumbered 
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the  estates.  The  deed  closed  with  a  declaration  hj  which  it  was 
declared  and.  agreed  between  all  the  parties  that  all  terms  of  years 
in  the  premises  should  be  held  in  trust,  in  the  first  place,  for 
further  and  better  and  more  effectually  securing  the  repayment  of 
the  5000{.  and  interest  to  Redish,  according  to  the  true  intent  and 
meaning  of  the  deed ;  and  from  and  after  the  payment  thereof, 
in  trust  to  attend  the  freehold  and  inheritance. 

The  deed  of  1835  was  in  precisely  the  same  form,  except  that 
at  the  close  of  the  description  of  the  parcels  there  was  excepted 

the  interest  of  Mrs.  Blackbume  in  the  salt  works. 
*  191  In  the  month  of  May,  1842,  Mrs.  Blackburne  assigned  *  the 
12,3082.  secured  by  the  mortgage  of  1807,  to  the  plaintiff, 
Sir  James  Matthew  Stronge;  and  by  her  will,  dated  the  2d  of 
May,  1839,  she  appointed  the  plaintiff  to  be  her  executor.  She 
died  on  the  2d  of  July,  1842,  and  the  plaintiff  proved  her  will. 

The  jointure  annuity  of  5001.  a  year  and  the  interest  of  the 
12,308?.  and  766Z.  18^.  8d.,  and  on  the  legacy  of  20002. ,  were  duly 
paid  to  Mrs.  Blackbume  up  to  the  1st  of  December,  1888,  but 
after  that  time  both  the  annuity  and  the  interest  fell  into  arrear, 
and  at  the  time  of  Mrs.  Blackbunie's  death  there  was  due  to  her, 
in  respect  of  the  arrears  of  the  annuity,  17912. 139.  4c2.,  and  in 
respect  of  the  interest  on  the  12,308Z.  and  7662.  13«.  8d.y  17972. 
11^.  10(2.  The  7662.  139.  8c2.  and  the  legacy  remained  unpaid, 
and  the  interest  on  the  legacy  was  also  in  arrear  from  the  Ist  of 
December,  1838. 

The  appeal  was  from  an  order  of  the  late  Vice-Chancellor 
Paekeb,  affirming  the  finding  of  the  Master,  by  which,  in  effect, 
priority  was  given  to  Mrs.  Blackbume's  charges  upon  the  testator's 
real  estates  in  respect  of  the  jointure,  the  covenant,  and  the  legacy, 
over  the  mortgages  in  favour  of  Mr.  Bedish  and  of  Messrs.  Holmes 
and  of  Bushton ;  and  the  question  was,  whether  this  priority  had 
been  rightly  given. 

Mr.  Mdlins  and  Mr.  M.  Archer  Shee  supported  the  appeal. 

Mr.  Wigraniy  Mr.  Willcockj  and  Mr.  JR.  Harrison  were  for  the 
respondents. 

The  following  cases  were  cited :  Payler  v.  Homersham,  (a)  Brag- 
brooke  v.  Inskip^  (6)  Squire  v.  Ford.(jc) 

(a)  4  Man.  &  Sel.  423.  (6)  8  Yes.  417.  (e)  9  Hare,  47. 
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*  The  Lord  Justice  E^nioht  Bbuce.  —  Upon  the  argu-  *  192 
ment  of  this  case,  —  an  appeal  from  an  order  made  on  ex- 
ceptions,—  evidence,  oral  and  documentary,  which  was'  before 
neither  the  Master  nor  the  Yice-Chancellor  who  made  the  order, 
was,  hy  consent,  adduced  and  used,  after  considering  which,  we 
thought  it  right  to  ask  Mr,  Wigram,  the  leading  counsel  for  the 
respondent,  whether  he  would  wish  that  there  should  be  an  inquiry 
into  the  circumstances  under  which  the  securities  in  question  were 
prepared  and  (especially  by  Mrs.  Blackburne)  executed.  This 
was  declined  by  Mr.  Wigram^  on  the  ground  of  the  unlikelihood 
or  impossibility  of  adding  usefully  to  the  materials  already  in  the 
possession,  of  the  Court,  —  a  view  of  the  matter  very  probably  cor- 
rect. We  did  not  make  a  similar  suggestion  to  the  appellant's 
counsel,  thinking  it  not  at  all  likely  that  any  such  desire  would  be 
felt  on  their  part. 

Upon  the  whole  of  the  documents  and  evidence  now  before  us, 
both  what  was  presented  and  what  was  not  presented  to  the  Master 
and  the  Vice-Ghancellor,  I  think  that  there  is  no  ground  for  say- 
ing that,  if  any  fraud  or  deception  (whether  by  misrepresentation 
or  otherwise)  was  practised  on  Mrs.  Blackburne,  it  was  practised 
by  or  on  behalf,  or  with  the  privity,  of  the  persons  to  whom  the 
securities  were  made  respectively,  or  any  one  or  more  of  those 
persons.  I  think  that  each  of  them  must  be  taken  to  have  acted 
fEurly,  and  that  neither  security  can  be  deemed  to  have  been  exe- 
cuted by  Mrs.  Blackburne  under  circumstances  entitling  her  to 
have  it  reformed  or  to  be  relieved  against  it.  The  instruments,  as 
they  stand,  must  be  taken  to  have  bound  her  legally  and  equitably; 
bat  it  is  contended  for  the  respondent  that,  even  as  they  stand, 
ihey  left  her  at  liberty  to  enforce  against  the  mortgagees  or  incum- 
brancers, parties  to  them  respectively,  all  the  equitable 
rights  aflfecting  the  *  lands  comprised  in  them,  which,  *198 
under  Mr.  Blackburne's  will  and  her  title  anterior  to  the 
will,  she  was,  iinmediately  before  the  security  of  1832,  as  to  the 
lands  comprised  in  that  security,  and  immediately  before  the  secu- 
rity of  1835,  as  to  the  lands  in  that,  entitled  to  enforce  for  her 
own  benefit. 

If  the  respondent  is  well  founded  in  this  contention,  Mrs.  Black- 
burne, immediately  after  executing  the  deeds  of  1832,  might,  as  a 
creditor  and  legatee  of  Mr.  blackburne,  have  filed  a  bill  against 
Mr.  Bedish  for  a  receiver  of  the  rents,  and  a  sale  of  the  property 
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comprised  in  them,  and  so  haye  deprived  him  wholly  of  the  benefit 
of  his  security.  I  find  myself  unable  to  put  such  a  constructioii 
upon  the  transaction,  —  unable  to  believe  that  his  money  was  lent, 
or  understood  by  any  person  to  be  lent,  upon  terms  to  which  it 
would  have  been  so  much  more  than  imprudent  on  his  part  to 
assent.  True,  Mrs.  Blackbume  only  conveyed  as  a  devisee  in 
trust  and  as  executrix ;  but  she  so  parted  with  all  the  legal  inter- 
est vested  in  her ;  and,  if  it  had  been  intended  that  she  should, 
nevertheless,  retain  for  her  benefit  an  equitable  interest  paramount 
the  security,  it  must,  I  think,  be  supposed  that  so  extraordinary 
an  intention  would  have  been  expressed  or  intimated,  which  it  ia 
not. 

The  language  of  the  security  of  1832,  throughout  the  instnn 
ment,  appears  to  me  tantamount  to  a  declaration  by  Mrs.  Black- 
bume to  Mr.  Redish  that  she  had  not  at  the  time  any  interest  in 
the  lands  comprised  in  that  security,  or  any  claim  upon  them, 
beyond  what  she  expressly  conveyed,  or  that,  if  she  had,  she  did 
not  intend  to  enforce  it  against  him ;  and  justice,  in  my  opinion, 
requires  us  to  presume  that  he  so  considered  the  matter,  and 
*  194  on  that  faith  advanced  his  money  and  *  took  the  security. 
The  same  observations  apply,  I  conceive,  tnutatU  mutandisj 
to  the  security  of  1885. 

My  excellent  friend  Mr.  Richabds,  first,  and  Sir  Jaices  Pabker, 
who,  nearly  at  the  close  of  his  valuable  life,  made  the  order  under 
appeal  afterwards,  having  come  to  a  difierent  conclusion,  I  have 
hesitated  in  this  matter,  and  distrusted  my  view  of  the  case. 
Finally,  however,  entertaining  that  view,  I  am  bound  to  act 
upon  it. 

With  regard  to  the  evidence,  dehors  the  deed,  I  may  say  that, 
as  its  addition  to  the  cause  has  not  appeftred  to  me  to  help  the 
respondent,  so  neither  would  its  rejection,  wholly  or  partially,  have 
been,  I  conceive,  of  any  avail  to  him.  It  is  true,  certainly,  that  at 
one  time  I  doubted  whether  the  correspondence  and  the  drafls 
might  not  reasonably  be  contended  to  assist  him.  Upon  reflec- 
tion, however,  I  think  that  to  attribute  any  weight  to  them  would 
be  to  act  on  insufficient  grounds,  and,  in  truth,  on  mere  conjecture. 
The  consequence  is,  that,  whatever  reason  Mrs.  Blackburne  may 
possibly  have  had,  though  I  am  not  sure  that  she  had  any,  to  com- 
plain of  some  person  or  persons  near  to  her  or  about  her, — hard 
as  the  case  may  perhaps  be  on  that  lady  or  her  representative,  we 
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are  placed,  I  apprehend,  under  fhe  necessity  of  postponing  Sir 
James  Stronge  to  the  appellants. 

The  Lord  Justice  Tubner,  after  stating  the  facts  of  the  case, 
said:  The  question  seems  to  depend  upon  two  points.  First, 
whether  the  mortgage-deeds  of  1832  and  1835  operated  to  pass 
the  interests  which  Eleanor  Blackbume  had  in  the  testator's  estate 
in  respect  of  the  jointure,  the  covenant,  and  the  legacy ; 
and,  secondly,  whether,  assuming  *that  these  interests  did  *195 
not  pass  by  the  mortgage-deeds,  but  remained  in  Mrs. 
Blackbume,  it  was  competent  to  her  and  those  claiming  under  her 
to  set  them  up  against  the  mortgagees,  notwithstanding  her  execu- 
tion of  the  mortgage-deeds. 

The  first  of  tiiese  mortgage-deeds  is  dated  the  12th  of  June, 
1882.  [His  Lordship  read  it.]  The  other  mortgage-deed  is  in 
precisely  the  same  form,  except  that  at  the  end  of  the  parcels 
there  is  the  following  saving :  —  [His  Lordship  read  it.] 

Upon  examining  these  deeds  I  am  satisfied  that  they  were  not 
intended  to  operate  so  as  to  pass  the  interests  of  Eleanor  Black- 
bnrne  in  the  testator's  estate  in  respect  of  the  jointure,  the  coye- 
nant,  and  the  legacy.  The  reasoning  of  the  Yice-Ohancellor  upon 
that  part  of  the  case  appears  to  me  to  be  conclusive ;  but,  if  it 
required  farther  support,  I  think  that  support  would  be  found  in 
the  very  firame  of  tiie  deeds  themselves.  No  purchaser  or  mort- 
gagee intending  to  acquire  the  beneficial  interests  of  Mrs.  Black- 
bume could,  as  I  conceive,  have  been  content  to  rest  the  requisition 
of  them  upon  such  deeds  as  these.  Had  the  deeds  been  intended 
to  pass  Mrs.  Blackbume's  beneficial  interests,  there  must  surely 
have  been  some  recital  of  the  existence  of  such  interests,  some 
dear  and  distinct  assignment  of  them,  and  some  equity  of  redemp- 
tion reserved  to  Mrs.  Blackbume  in  respect  of  such  assignment,  the 
deeds  indicating  no  intention  on  the  part  of  Mrs.  Blackbume  to 
give  up  her  interests  in  favour  of  Mrs.  Hawkes.  The  case,  there- 
fore, upon  the  first  point,  seems  to  me  to  be  reduced  to  this, 
whether  the  operative  words  of  these  deeds  are  so  strong  as  to 
compel  the  court  to  hold  that  Mrs.  Blackburne's  beneficial  interests 
passed  by  them,  notwithstanding  the  indication  of  intention  to 
be  drawn  from  the  other  parts  of  the  deeds ;  and  I  am 
*  of  opinion  that  they  are  not,  but  the  contrary.  I  think  *  196 
that  the  words  ^^  as  such  surviving  devisees  in  trust  exec- 
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utor  and  executrix  as  aforesaid''  override  the  whole  operative 
parts  of  the  deeds,  and  have  the  effect  of  confirming  them  to  the 
interests  which  the  conveying  parties  had  as  trustees  in  conformity 
with  the  intention  to  be  collected  from  the  other  parts  of  the  deeds. 
If,  therefore,  this  case  had  rested  upon  the  first  point  to  which  I 
have  referred,  I  should  have  felt  no  hesitation  in  agreeing  with  the 
conclusion  at  which  the  late  Yice-Ghancellor  arrived. 

But  the  more  substantial  question  in  the  case  seems  to  me  to 
arise  upon  the  second  point  to  which  I  have  adverted ;  whether 
it  could  be  competent  to  Mrs.  Blackburne  and  those  claiming 
under  her  to  set  up  her  interests  in  respect  of  the  jointure,  the 
covenant,  and  the  legacy,  against  the  mortgagees,  after  her  having 
joined  in  the  mortgage-deeds.  It  has  long  been  settled  that  where 
a  party  having  a  charge  upon  an  estate,  encourages  or  even  per- 
mits another  to  advance  money  upon  the  security  of  the  estate 
without  giving  notice  of  the  charge,  the  party  who  has  thus  been 
encouraged  or  permitted  to  make  the  advance  is  entitled  to  pri- 
ority over  the  party  who  has  thus  encouraged  or  permitted  the 
advance  to  be  made.  The  fact  of  the  party  having  the  charge 
standing  by  and  permitting  the  further  advance  to  be  made,  with- 
out giving  notice  of  the  charge,  is  alone  sufficient  to  support  this 
equity  on  the  part  of  the  subsequent  incumbrancer.  The  equity 
is  still  more  strong  where  the  party  having  the  charge  has  partici- 
pated in  the  transaction  of  the  subsequent  loan,  or  has  made  rep- 
resentations leading  the  other  party  to  believe  in  the  non«existence 
of  the  prior  eharge.^ 

There  are  many  cases  which  support  this  doctrine. 
*197  *The  case  of  Draper  v.  Borlase  (a)  is  perhaps  the  most 
apposite  to  the  present.  *  In  that  case  a  Mr.  Hill  had  lent 
Borlase  2000Z.  upon  mortgage  of  a  manor,  and  upon  a  statute  as 
a  further  security  ;  and  he  afterwards,  being  at  the  bar,  advised  a 
Mr.  Ive  on  lending  Borlase  another  sum  of  2000Z.  on  mortgage  of 
a  different  manor,  and  prepared  the  security,  and  inserted  a  cov- 

(a)  2  Vera.  370. 

'  See,  as  to  this,  2  Smith  Lead.  Cas.  (5th  Am.  ed.)  619  [469 1  and  460],  and 
eases  cited,  642  et  seq.  and  cases  cited ;  2  Story  Eq.  Jur.  §  1542 ;  Coraish  o. 
Abington,  4  H.  &  N.  549 ;  Wells  v.  Pierce,  27  N.  H.  503 ;  2  Lead.  Gas.  in  £q. 
(3d  Am.  ed.)  64,  65 ;  Carr  v.  Wallace,  7  Watts,  100 ;  Higgins  v.  Ferguson,  14 
111.  269 ;  Andrews  v.  Lyons,  11  Allen,  349 ;  Chouteau  v,  Goddin,  39  Mo.  229 ; 
Davidson  v.  Young,  88  111.  145 ;  Cady  v.  Owen,  34  Vt.  598 ;  Philhower  «.  Todd, 
3  Stockt.  (N.  J.)  312 ;  Sahler  v.  Singer,  44  Barb.  (N.  Y.)  606. 
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enant  that  the  estate  was  free  from  incumbrances,  making  no 
mention  of  the  statute.  It  was  held  that  he  could  not  set  up  the 
statute  against  the  incumbrance  of  Ive.  That  case  seems  to  me 
in  principle  to  govern,  and  in  its  circumstances  to  be  much  less 
strong  than  the  present.  Mrs.  Blackbume  was  partj  to  the  deeds 
by  which  these  mortgages  were  created.  Those  deeds,  upon  the 
face  of  them,  appear  to  me  most  plainly  to  import  that  she  had 
no  charge  upon  the  mortgaged  estates.  The  parts  of  the  estates 
which  remain  unsold  are  to  be  reconveyed  to  Mrs.  Hawkes's  ap- 
pointment, and  to  the  trustees  only  in  default  of  appointment  by 
Mrs.  Hawkes.  All  terms  are  to  be  held  in  trust,  in  the  first  place, 
for  securing  the  mortgagees.  These  proyisions  cannot,  I  think,  be 
considered  otherwise  than  as  amounting  to  a  clear  representation, 
by  Mrs.  Blackburne,  that  there  was  not,  on  her  part  at  least,  any 
prior  claim  under  the  trust. 

It  was  said  that  the  deed  recited  the  trust  for  the  payment  of 
the  debts  and  legacies,  and  did  not  recite  that  the  debts  and  lega- 
cies had  been  paid,  and  that  the  mortgagees  therefore  were  put 
upon  inquiry,  and  so  no  doubt  they  were ;  but  these  deeds  contain 
Mrs.  Blackburne's  answer  to  t\ie  inquiry  in  the  representation  which 
their  provisions  necessarily  convey,  that  she  did  not  intend  to  set 
up  any  charge  upon  the  estate  as  against  the  mortgagees. 

•  If  it  could  have  been  observed  on  her  part  that  her  exe-  •  198 
cution  of  the  deeds  had  been  fraudulently  procured,  the  case 
would  have  been  different ;  and  it  was  for  this  reason  we  offered 
an  inquiry  upon  the  subject,  but  the  inquiry  was,  and  I  think 
wisely,  declined.  Upon  the  facts  as  ihey  stand  I  am  satisfied  that 
it  would  be  going  much  too  far  to  cut  down  the  effect  of  the  repre- 
sentations which  the  deeds  import 'upon  any  presumption  of  fraud 
on  Mrs.  Blackburne,  or  of  ignorance  on  her  part  of  the  true  effect 
of  the  deeds.  Some  reliance  was  placed  on  the  part  of  the  plaintiff 
upon  a  note  with  reference  to  the  legacies  and  annuities  which 
appears  upon  the  draft  of  one  of  the  mortgage-deeds  with  reference 
to  the  legacies  and  annuity,  to  the  following  effect :  ^^  These 
appear  to  be  a  charge  upon  all  the  real  estate  devised.  Have  the 
legacies  been  paid,  and  is  the  annuity  subsisting  ?  K  so,  is  the 
rental  an  ample  security  beyond  the  annuity  ?  "  but  this  note, 
although  it  shows  that  the  mortgagee  of  1832  was  aware  of  the 
charge,  shows  nothing  to  countervail  the  effect  of  the  deed  as  rep* 
resenting  that  the  parties  with  whom  he  was  dealing  had  no  inter- 
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est  under  the  charge.  The  correspondence  which  is  in  evidence 
was  also  relied  on  upon  ihe  part  of  the  plaintiff,  but  I  see  nothing 
in  it  which  can  affect  the  case  so  far  as  Mrs.  Blackbume  is  con- 
cerned. 

There  is  another  fact  in  this  case  which  I  think  is  entitled  to 
no  inconsiderable  weight.  It  appears  by  the  report  that  not  only 
did  the  766{.  and  the  legacy  remain  unpaid  when  the  mortgages 
were  made,  but  that  Mrs.  Blackburne's  annuity  and  her  interest 
must  have  been  in  arrear  for  some  considerable  period  antecedent 
to  her  death ;  and  yet  no  proceedings  were  taken  by  her  for  the 
purpose  of  disturbing.the  tiUe  of  the  mortgagees.  This  is  a  claim 
brought  forward  by  the  plaintiff  after  her  death  against  a 
*  199  title  which  she  may  not  reasonably  be  *  said  to  haye  acqui- 
esced in.  Upon  ihe  whole,  therefore,  my  opinion  is  that, 
as  between  the  plaintiff  and  these  mortgagees,  the  plaintiff's  chairge 
must  be  postponed. 


THE  QUEEN,  on  the  Prosecution  of  SIB  JAMES  BROOEJ!  v. 
THE  EASTERN  ARCHIPELAGO  COMPANY. 

1864.    April  19,  20.    June  3.    July  1  and  15.    Before  tbe  Lord  ChanoeUor 

Lord  Crakworth. 

After  a  judgment  in  ieirefacitu  in  the  Court  of  Queen^s  Bench,  annulling  letters- 
patent,  and  directing  that  they  should  be  restored  to  the  Court  of  Chancery 
to  be  cancelled,  the  Lord  Chancellor  has  no  jurisdiction  to  stay  the  execution 
of  the  judgment,  his  duty  in  cancelling  the  enrolment  being  only  ministerial. 

Where  a  petition  is  presented  in  the  petty  bag  in  Chancery  to  the  Lord  Chan- 
cellor, the  clerk  of  the  petty  bag  is  the  proper  officer  to  draw  up  the  order 
pronounced  on  such  petition. 

This  was  a  petition  of  the  above  company.  The  following  are 
the  circumstances  out  of  which  the  petition  was  presented  to  the 
Lord  Chancellor.  It  appeared  that  the  company  obtained,  on  the 
17th  July,  1847,  a  charter  of  incorporation  for  the  purpose  among 
other  things  of  working  certain  coal  mines  in  the  island  of  Labuan. 
The  charter  provided  that  the  sum  of  100,000/.  at  the  least,  being 
one-half  of  the  capital  of  the  corporation,  should  be  subscribed  for 
within  twelve  calendar  months  from  the  date  of  the  charter,  and 
that  the  sum  of  bOfiOOL  at  the  least  should  be  paid  up  within 
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8Qch  period,  and  that  a  proper  deed  of  copartnership  and  settle- 
ment should  be  executed  by  the  members.  It  also  provided  and 
directed  that  the  partnership  should  not  begin  business  until  it 
should  have  been  certified  to  the  president  of  the  board  of  trade 
by  at  least  three  of  the  directors  of  the  company,  that  at  least 
one-half  of  the  capital  before  mentioned  should  have  been  sub- 
scribed for,  and  the  said  sum  of  50,0002.  at  the  least  paid 
up,  such  certificate  of  the  directors  to  be  indorsed  *  on  the  *  200 
charter,  and  to  be  sufficient  evidence  for  the  purpose  of  the 
aforesaid  provisions  in  that  behalf.  It  also  provided  that  in  case 
the  corporation  should  &il  to  enter  into  and  execute  such  deed  of 
settlement  as  aforesaid,  and  to  deposit  a  copj  thereof  within  the 
period  before  limited  in  that  behalf,  and  subject  as  aforesaid,  or  in 
case  the  corporation  should  not  comply  with  any  other  the  direc- 
tions and  conditions  in  the  charter,  it  should  be  lawful  for  her 
Majesty,  her  heirs  and  successors,  by  any  writing  under  the  great 
seal,  or  under  the  sign-manual  of  her  Majesty,  her  heirs  or  suc- 
cessors, to  revoke  and  make  void  the  said  royal  charter,  and  every 
other  cause,  matter,  or  thing,  therein  contained,  either  absolutely 
or  under  such  terms  and  conditions  as  she  or  they  should  think  fit. 

Before  the  expiration  of  the  first  year  after  the  date  of  the 
charter,  tlie  chairman  of  the  company  reported  to  the  board  of 
trade  the  difficulties  linder  which  the  company  laboured,  and  ap-' 
prehending  that  it  would  be  impossible  to  call  up  the  required 
amount  within  the  period  prescribed  by  the  charter,  inquired 
whether  it  would  be  correct  to  include  in  the  return  to  the  board 
the  value  of  the  rights  and  property  which  the  company  had 
acquired  as  money's  worth,  and  as  part  of  the  paid-up  capital  of 
fixe  company.  This  course  was  sanctioned  by  the  board  of  trade, 
and  accordingly  five  directors  of  the  company  certified  to  the 
board  of  trade  that  the  requisite  amount  of  the  capital  had  been 
subscribed  for  and  paid  up,  —  the  sum  of  50,000/.  being  composed 
of  40002.  paid  up,  and  46,0002.,  the  value  of  the  property  of  the 
company. 

Under  these  circumstances  Sir  James  Brooke  presented  a  me- 
morial to  the  Attorney-General  praying  him  to  grant  his  fiat 
for  the  issuing  of  a  $cire  facias  *  against  the  company  for    *  201 
the  repeal  of  the  charter,  on  the  ground  that  the  represen- 
tations made  to  the  government,  on  the  faith  of  which  the  char- 
ter was  granted,  were  false  representations,  and  also  that  the 
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subsequent  conditions,  on  the  due  performance  whereof  the  effi- 
ciency and  liability  and  success  of  the  company  depended,  had 
never  been  performed.  On  the  17th  March,  1852,  the  writ  was 
granted,  and  issue  being  joined  by  the  company  the  case  came  on 
to  be  heard  on  the  19th  June,  1852,  before  Lord  Chief  Justice 
Campbell,  when  a  verdict  was  given  in  substance  for  the  Crown, 
to  the  effect  that  a  moiety  of  the  capital  required  by  the  charter 
had  not  been  paid  up,  and  that  the  corporation  had  commenced 
business  without  such  payment.  On  a  rule  to  arrest  judgment,  on 
the  ground  that  the  declaration  did  not  show  that  the  Queen  had 
by  writing  under  tiie  great  seal  or  sign-manual  revoked  the  char^ 
ier,  coming  on  to  be  heard  before  the  Court  of  Queen's  Bench  m 
haricoj  the  Judges  were  equally  divided,  and  the  rule  dropped ;  the 
judgment  therefore  quod  cancelletur  was  not  arrested,  but  was 
given  for  the  Crown,  (a)  A  writ  of*error  having  been  brought 
against  that  judgment  into  the  Exchequer  Chamber  on  the  22d 
November,  1853,  a  majority  of  the  Judges  in  the  Exchequer  Cham- 
ber were  of  opinion  that  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  affirmed.  (5) 

On  the  80th  November,  1858,  the  company  presented  a  memo- 
rial and  petition  to  the  Queen  in  council,  praying  that  her  Majesty, 
on  due  consideration  of  all  the  circumstances  of  that  most  unusual 
case,  would  be  pleased  to  instruct  the  Attorney-General  to  enter  a 
nolle  prosequi  in  this  suit,  so  as  to  prevent  the  revocation  of  the 
charter  and  the  consequent  interruption  or  violation  of  the 
*202  company's  *  existing  arrangements  and  engagements,  or 
otherwise  to  grant  a  new  charter.  The  memorial  and  peti- 
tion being  still  pending,  and  the  prosecutor  having  taken  steps  to 
perfect  the  judgment  obtained  against  the  company  and  to  procure 
the  charter  to  be  brought  into  the  Court  of  Chancery  to  be  can- 
celled, the  petition  prayed  that  all  further  proceedings  in  the  action 
of  scire  facias  in  which  judgment  had  been  given  for  the  Crown 
might  be  stayed,  either  wholly  or  until  such  time  as  the  pleasure 
of  her  Majesty,  in  respect  of  the  memorial  presented  to  her  by 
the  petitioners,  was  declared. 

Mr.  Rolt  and  Mr.  Freeling^  in  support  of  the  petition.  —  The 
mode  of  revocation  indicated  by  the  charter  was  an  express  power, 

(a)  1  £1.  &  Bl.  310.  (6)  2  £1.  &  Bl.  668. 
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and  superseded  the  implied  power  of  revocation.  It  was  therefore 
necessary,  before  any  scire  facias  issued,  that  there  should  be  a 
reyocation  by  writing  under  the  great  seal,  or  by  sign-manual,  for 
the  condition  alleged  to  be  broken.  This  view  of  the  case  was 
adopted  by  two  of  the  learned  Judges  in  the  Court  of  Queen's 
Bench :  (a)  it  would,  therefore,  be  a  just  exercise  of  the  Lord 
Chancellor's  authority  to  direct  the  stay  of  proceedings  until  ihe 
result  of  the  memorial  should  be  ascertained.  Not  only  was  there 
no  malafideSy  but  the  directors  have  acted  under  the  advice  of  the 
Tery  board  which  might  be  said  to  represent  the  sovereign,  inas- 
much as  it  was  the  department  to  which  all  such  matters  are 
referred. 

[The  Lobd  Chancellor.  —  If  that  were  so,  it  would  follow 
that  the  board  might  at  all  times  exercise  a  power  to  prevent  a 
third  party  from  suing  out  a  scire  facias."] 

•They  referred  to  Beg.  v.  Neihon^ih)  where,  in  the    •208 
analogous  case  of  a  patent,  the  effect  of  the  order  which 
was  pronounced  was  virtually  to  arrest  proceedings  in  scire  facias; 
and  to  Reg.  v.  Prosser^  (c)  as  to  the  authority  of  this  Court  to 
control  the  Attorney-General. 

Mr.  J.  V.  Prior  and  Mr.  0.  M.  Roupell^  contra.  —  The  judg- 
ment of  the  Exchequer  Chamber  is  to  the  effect  that  the  right  of 
the  subject  to  sue  out  the  writ  of  scire  facias  is  not  taken  away 
by  the  power  reserved  by  the  Crown  in  the  charter :  "  Non  poterit 
rex  gratiam  facere  cum  injuria  et  damno  aliorum."  (d)  We  sub- 
mit that,  by  that  judgment,  the  charter  was  null  and  void,  and 
that  even  the  Attorney-General  could  not  then  enter  a  nolle  prose- 
qui; that  this  Court  was  merely  ministerial,  and  that,  though  the 
letters-patent  might  remain  in  Chancery,  yet  that  the  Court  of 
Queen's  Bench  might  give  judgment  that  they  be  revoked  and 
cancelled.     Bynner  v.  The  Queen,  (e) 

The  Lord  Chancellor,  upon  being  furnished  with  that  authority, 
observed :  The  judgment  of  the  Queen's  Bench  in  Bynner  v.  The 

(a)  1  El.  &  Bl.  810.  (c)  11  Beav.  806. 

(6)  Webst.  Pat.  Gas.  665. 

{d)  Bracton,  cited  by  Lord  Coke  in  the  8d  Institute,  p.  287. 
(e)  9  Q.  B.  628 ;  see  p.  560. 
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Qu£en  (a)  was  in  the  following  words :  ^^  That  the  said  letters- 
patent  be  revoked,  cancelled,  vacated,  disallowed,  annulled,  void 
and  invalid,  and  be  altogether  had  and  held  for  nothing,  and  also 
that  the  enrolment  thereof  be  cancelled,  quashed,  and  annulled, 
and  that  the  said  letters-patent  be  restored  into  her  said  Majesty's 
Court  of  Chancery  at  Westminster  aforesaid,  there  to  be  can- 
celled." Nothing  more  could  be  done  by  the  Attorney- 
*  204  General  in  *  this  case,  just  as  nothing  more  can  be  done 
by  him  after  judgment  in  a  criminal  prosecution  or  capital 
felony.  There  can  be  no  more  prosecution  of  a  suit  by  him  after 
judgment,  which  nothing  can  affect  but  a  writ  of  error.  The  only 
reason  for  coming  here  is,  that  the  enrolment  remains  in  this 
Court,  but  final  judgment  has  been  entered  up.  With  reference 
to  that  point,  the  Lord  Chief  Justice  Tindal,  in  the  case  of  Bynner 
V.  The  Queetij  (b)  after  a  careful  examination  of  the  authorities, 
observes,  ^^  It  was  objected  that,  although  this  might  be  the  prac- 
tice where  a  fihal  judgment  might  be  given  and  execution  had 
thereon  in  the  Court  of  Queen's  Bench,  yet  that  in  this  case  more 
remained  to  be  done  in  the  Court  of  Chancery,  and  which  could 
not  be  done  elsewhere,  namely,  that  the  letters-patent  and  the 
enrolment  thereof,  which  still  remained  in  the  Court  of  Chancery, 
are  directed  to  be  cancelled.  But  it  seems  a  sufiicient  answer  to 
this  objection,  that  nothing  remains  to  be  done  in  the  Court  of 
Chancery  but  a  mere  ministerial  act  by  the  officers  of  that  Court ; 
and  it  is  clear  there  is  no  difficulty  in  getting  an  exact  transcript 
of  the  record  of  the  judgment  from  the  Court  of  Queen's  Bench 
to  the  Court  of  Chancery  by  certiorari  and  mittimuiy  I,  as  one 
of  the  Judges  in  the  Exchequer  Chamber,  fully  concurred  in  that 
judgment ;  and,  in  my  opinion,  the  present  case  is  concluded  by 
that  authority. 

I  have  not  the  least  hesitation  in  saying,  that  the  facts  disclosed 
entirely  absolve  the  gentlemen  who  signed  the  certificate  from  all 
moral  imputation  ;  they  acted  on  the  advice  of  the  board  of  trade. 
The  Queen's  Bench,  however,  cannot  be  bound  because  the  peti- 
tioners and  the  board  of  trade  were  acting  under  a  common 
error.  The  application,  therefore,  for  a  stay  of  proceed- 
*205  ings,  *  under  the  circumstances,  is  simply  absurd,  and, 
being  entirely  unfounded,  must  be  dismissed  with  costs. 

(a)  9  Q.  B.  628 ;  see  p.  550.  (6)  9  Q.  B.  528 ;  see  p.  552. 
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On  the  3d  of  June,  the  matter  was  again  mentioned  to  the  Lord 
Chancellor,  there  being  some  doubt  as  to  whether  the  registrar, 
or  the  clerk  of  the  petty  bag,  or  the  Lord  Chancellor's  secretary, 
or  the  clerk  of  the  patents,  was  the  proper  officer  to  draw  up  his 
Lordship's  order. 

The  Lord  Chancellor  held  that  it  was  the  duty  of  the  clerk  of 
the  petty  bag. 

On  the  Ist  July,  Mr.  J.  V.  Prior  moved,  on  the  part  of  the 
prosecutor,  that  the  company  be  ordered  to  bring  in  their  letters- 
patent  to  be  cancelled.  The  Lord  Chancellor  made  the  order. 
The  company  were  thereupon  formally  called  upon  to  appear,  and, 
not  appearing,  an  order  nin  for  the  cancellation  of  the  letters- 
patent  was  made.  On  the  15th  July,  the  case  was  again  brought 
before  the  Lord  Chancellor,  the  clerk  of  the  petty  bag  attending 
with  the  original  charter,  and  the  defendants,  by  their  counsel, 
appearing  and  consenting,  the  seal  was  cut  off,  and  the  enrolment 
was  vacated. 
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ISM.    June  6.    July  8,  15.        Before  the  Lord  Chancellor  Lord  Cranworth, 
assisted  by  Mr.  Baron  Alderson  and  Mr.  Justice  Mauub. 

In  the  absence  of  all  evidence  of  particular  usage,  the  extent  of  the  right  of  the 
Crown  to  the  sea-shore  landwards  is  primd  facie  limited  by  the  line  of  the 
medium  high  tide  between  the  springs  and  the  neaps.' 


>  S.  C,  4  De  6.  &  J.  55. 

'  See  Attorney-General  v,  Jones,  2  H.  &  C.  347 ;  Faterson  and  Newark  R.R. 
Co.  o.  Stevens  (N.  J.),  10  Am.  Law  Reg.  N.  S.  165.  The  sea-shore  must  be 
understood  to  be  the  margin  of  the  sea,  in  its  usual  and  ordinary  state.  Thus, 
when  the  tide  is  out,  low-water  mark  is  the  margin  of  the  sea ;  and  when  the  sea 
is  full,  the  margin  is  high-water  mark.  The  sea-shore  is,  therefore,  all  the 
ground  between  the  ordinary  high-water  mark  and  low-water  mark.  Parsons 
C.  J.,  in  Storer  v.  Freeman,  6  Mass.  439;  Doane  v.  Wilcott,  5  Gray,  385. 
Ordinary  high-water  mark  seems  to  be  the  line  of  high  water  at  ordinary  tides. 
Porter  v,  Sullivan,  7  Gray,  443 ;  Commonwealth  r.  Charlestown,  1  Pick.  182 ; 
Brown  v.  Lakeman,  17  Pick.  444;  Commonwealth  v.  Roxbury,  9  Gray,  477, 
482,  483,  491,  and  note  to  that  case ;  Cortelyou  v.  Van  Brandt,  2  John.  362 ; 
Galveston  v.  Menard,  23  Texas,  399;  Peyroux  o.  Howard,  7  Peters,  343; 
Howard  v.  Ingersoll,  13  How.  (U.  S.)  321,  323,  824;  Angell,  Tide  Waters 
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In  this  case  an  information  was  filed  by  the  Attomej-Oeneral 
against  the  owners  and  lessees  of  a  district  abutting  on  and  ex- 
tending along  the  sea-shore  of  the  parish  of  Llanelly,  in  the 
county  of  Carmarthen.  The  information  alleged  that  by  the 
royal  prerogative  the  sea-shore,  and  the  soil  of  all  arms  and 
creeks  of  the  sea,  and  of  all  public  ports  and  havens  round  this 
kingdom  as  far  as  the  sea  flows  and  reflows  between  high  and  low 
water  mark,  and  the  soil  of  the  navigable  rivers  of  this  kingdom, 
and  all  mines  and  minerals  lying  under  the  sea,  sea-shore,  arms 
and  creeks  of  the  sea,  and  all  profits  arising  from  the  shore  and 
soil  belonged  to  her  Majesty,  and  have  at  all  times  belonged  to 
her  and  her  royal  predecessors,  kings  and  queens  of  this  realm. 
The  information  stated  that  there  were  very  valuable  and  extensive 
veins,  seams  or  strata  of  coal  and  culm  lying  under  that  part  of 
the  parish  of  Llanelly  which  was  contiguous  to  the  sea-shore,  and 
particularly,  under  the  land  belonging  to  the  defendant  David 
Lewis,  called  or  known  by  the  name  of  Old  Castle  Farm,  and 
that  such  veins,  seams,  or  strata  of  coal  and  culm  continued  and 
extended  also  under  the  contiguous  sea-shore  below  the  line  of 
high-water  mark  and  under  the  sea. 

The  information  charged  that  the  sea-shore,  which  was  vested 
in  her  Majesty  by  virtue  of  her  prerogative,  extended  landwards 
as  far  as  high-water  mark  at  ordinary  monthly  spring-tides,  or 
at  all  events  far  beyond  high-water  mark  at  neap-tides,  and  up 
to  the  medium  line  of  high-water  mark  between  neap  and 
♦207    spring  tides.     The  •information  charged  that  encroach- 

(2d  ed.) ,  68  et  acq.  Under  the  colonial  ordinance  of  Massachusetts,  1647,  the 
ebb  of  the  tide,  when  from  natural  causes  it  ebbs  the  lowest,  and  not  the  average 
or  common  ebb,  is  to  be  taken  as  the  low- water  mark.  Sparhawk  9.  Bullard,  1 
Met.  d6,  107;  Angell,  Tide  Waters  (2d  ed.),  72;  but  see  Gerrish  v.  Union 
Wharf,  26  Maine,  395,  396.  *'  Low  water  is  the  furthest  receding  point  of 
ebb-tide."  Wayne  J.,  in  Howard  r.  Ingersoll,  13  How.  (U.  S.)  417.  As  to 
the  ownership  of  the  shore,  under  the  colonial  ordinance,  1647,  above  referred 
to,  see  Storer  o.  Freeman,  6  Mass.  435,  438,  439 ;  Porter  v,  Sullivan,  7  Gray, 
441 ;  Commonwealth  v.  Charleatown,  1  Pick.  182 ;  9  Gray,  318  ei  seq,,  in  note 
to  Commonwealth*  v.  Roxbury.  In  England,  Woolrych,  Waters  (2d  £ng.  ed.), 
433  6/  seq. ;  The  Paterson  and  Newark  R.R.  Co.  r.  Stevens,  10  Am.  Law  Reg. 
(N.  S.)  165 ;  Houck,  Law  of  Nav.  Rivers,  §§  241,  243.  Ownership  of  th% 
shores  of  navigable  waters  and  the  soil  under  them  is  in  the  state,  in  which  they 
are  situated,  as  sovereign.  Houck,  Law  of  Nav.  Rivers,  %  121  et  seq,,  §  263; 
Martin  o.  Waddell,  16  Peters,  410 ;  Pollard  v,  Hagan,  3  How.  U.  S.  212 ;  Gopd- 
title  17.  Kibbe,  9  How.  (U.  S.)  471. 
[160] 


ATTOBNET-GENEBAL  V.  CHAMBEBS.  *  207 

ments  had  been  made  by  the  defendants  on  the  shore  by  means. 
of  embankments ;  and  that  valuable  coal  mines  were  worked 
under  that  part  of  the  shore  that  laj  to  the  seaward  of  high-water 
mark  at  ordinary  neap-tides  before  the  sea  was  excluded  by  the 
embankment. 

The  information  prayed  that  the  right  of  her  Majesty  to  the  sea- 
shore of  the  parish  of  Llanelly  below  high-water  mark  might  be 
established ;  that  the  leaves  or  licenses  to  embank,  or  build,  or  dig,  or 
raise  coal  from  the  said  sea-shore  might  be  declared  null  void,  and 
delivered  up  to  be  cancelled,  and  that  the  boundary  or  mark  to 
which  the  sea  flowed  at  high  ordinary  tides  upon  the  shore  of  the 
parish  of  Llanelly,  adjoining  the  lands  in  the  occupation  or  pos- 
session of  the  defendant  D.  Lewis,  before  the  embankments  were 
erected,  and  also  those  portions  of  the  works  or  mines  from  which 
coal  or  culm  were  gotten,  which  lay  under  land  belonging  to  her 
Majesty,  might  be  ^ascertained  and  distinguished,  ahd  that  the 
nuisances  arising  from  the  erection  of  the  works  might  be 
abated. 

Answers  were  put  in  by  the  several  defendants,  controverting 
the  right  asserted  by  the  Crown,  and  submitting  that  at  the  utmost 
the  Crown's  right  did  not  extend  landwards  beyond  the  line  of 
high-water  mark  of  ordinary  neap-tides,  and  did  not  embrace  any 
alluvium  of  gradual  formation. 

The  cause  originally  came  on  to  be  heard  before  the  Master  of 
the  Bolls,  and  on  the  21st  January,  1852,  his  Honor  directed 
certain  issues  to  be  tried  between  the  Crown  and  Lord  Cawdor,  and^ 
Mr.  Chambers  (two  of  the  defendants  and  principal  owners  of  the 
shore) ;  no  issue,  however,  was  directed  as  between  the 
Grown  *  and  the  defendant  D.  Lewis,  who  was  also  an  *  208 
owner,  the  Attorney-General  having  been  of  opinion  that 
the  issues  between  the  Crown  and  the  two  principal  defendants 
should  be  first  disposed  of.  The  issues  came  on  to  be  tried  on  a 
trial  at  bar  before  a  jury  at  the  Queen's  Bench,  sitting  in  banco  on 
the  19th  February,  1854,  when  a  verdict  by  agreement  was 
entered  for  the  Crown.  The  Act  15  &  16  Vict.  c.  86,  having  in 
the  mean  time  passed  (by  the  62d  section  of  which  a  Court  of 
Equity  is  empowered  to  determine  the  legal  rights  of  parties  with- 
out directing  a  trial  at  law),  and  the  question,  so  far  as  regarded 
the  rights  of  the  defendant  Lewis,  being  still  undecided,  it  was 
arranged  that  the  cause  should  be  set  down  on  further  directions, 
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to  be  heard  by  consent  of  the  Lord  Chancellor,  before  his  Lordship 
in  the  first  instance,  assisted  by  two  of  the  Judges  of  the  Courts 
of  Common  Law.  His  Lordship  haying  accordingly  invited  the 
attendance  of  Mr.  Baron  Aldebson  and  Mr.  Justice  Maule  to 
assist  in  the  determination  of  the  question,  those  learned  Judges 
now  attended. 

The  following  passages  from  Lord  Chief  Justice  Hale's  Treatise 
De  Jure  Maris  (a)  were  much  commented  upon  in  the  argument, 
and  by  the  learned  Judges  and  Lord  Chancellor,  and  are  here 
inserted  for  the  convenience  of  reference :  — 

^^  The  shore  is  that  ground  that  is  between  the  ordinary  high- 
water  and  low-water  mark.  This  doth  primd  facie  and'  of  com- 
mon right  belong  to  the  King,  both  in  the  shore  of  the  sea,  and 
the  shore  of  the  arms  of  the  sea. 

^^  And  herein  there  will  be  these  things  examinable,  — 

^^  1st.  What  shall  be  said  the  shore  or  liUtis  maris  1 

^'  2d.  What  shall  be  said  an  arm  or  creek  of  the  sea  ? 
•  209       *  "  8d.  What  evidence  there  is  of  the  King's  propriety 
thereof. 

^^  I.  For  the  first  of  these  it  is  certain  that  that  which  the  sea 
overflows,  either  at  high  spring-tides,  or  extraordinary  tides,  comes 
not  as  to  this  purpose  under  the  denomination  of  littus  maris  ;  and 
consequently  the  King's  title  is  not  of  that  large  extent,  but  only 
to  land  that  is  usually  overflowed  at  ordinary  tides.  And  so  I 
have  known  it  ruled  in  the  Exchequer  Chamber  in  the  case  of 
Yanhaesdanke,  on  prosecution  by  information  against  Mr.  Whit- 
ing, about  12  Car.  1,  for  lands  in  the  county  of  Norfolk,  and  ac- 
cordingly ruled,  15  Car.  B.  B.,  Sir  Edward  Heron's  case  and 
Pasch,  17  Car.  2,  in  Scaccario  upon  evidence  between  the  Lady 
Wansford's  lessee  and  Stephens,  in  an  ejectione  firmte  for  the  town 
of  Cowes,  in  the  Isle  of  Wight.  That  therefore  I  call  the  shore 
that  is  between  the  common  high-water  and  low-water  mark,  and 
no  more. 

(6)  "  There  seems  to  be  three  sorts  of  shores  or  littora  marinay 
according  to  the  various  tides ;  viz.,  — 
^^  (1st)  The  high  spring-tides,  which  are  the  fluxes  of  the  sea 

(a)  Hargraye's  Tracts,  pp.  12,  25,  26. 
(6)  Hargraye^s  Tracto,  p.  25. 
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at  {hose  tides  that  happen  at  the  two  equinoctials ;  and  certainly 
this  doth  not  de  jure  communi  belong  to  the  Crown.  For  such 
spring-tides  many  times  oyerflow  ancient  meadows  and  salt  marshes, 
which  yet  unquestionably  belong  to  the  subject.  And  this  is  ad- 
mitted of  all  hands. 

"  (2d)  The  spring-tides  which  happen  twice  every  month,  at 
fiill  and  change  of  the  moon,  and  the  shore  in  question,  is  by 
some  opinion  not  denominated  by  these  tides  neither,  but  the  land 
orerflowed  with  these  fluxes  ordinarily  belong  to  the  subject  primd 
facUj  unless  the  King  hath  a  prescription  to  the  contrary. 
*  And  the  reason  seems  to  be,  because  for  the  most  part  the  *  210 
lands  coyered  by  these  fluxes  are  dry  and  maniorable ;  for 
at  other  tides  the  sea  doth  not  cover  them,  and  therefore  touching 
these  shores,  some  hold  that  common  right  speaks  for  the  subject, 
unless  there  be  an  usage  to  entitle  the  Crown ;  for  this  is  not  prop- 
erly littiM  maris.  And  therefore  it  hath  been  held  that  where  the 
King  makes  his  title  to  land  as  littus  maris j  or  pareella  littoris 
marintj  it  is  not  sufficient  for  him  to  make  it  appear  to  be  over- 
flowed at  spring-tides  of  this  kind,  P.  8,  Car.  1,  in  Camerd  Scae-^ 
cariij  in  the  case  of  Yanhesdanke  for  lands  in  Norfolk ;  and  so  I 
have  heard  it  was  held,  P.  16,  Car.  B.  R.,  Sir  Edward  Heron's 
case,  and  Tr.  17,  Car.  2,  in  the  case  of  the  Lady  Wandesford,  for 
a  town  called  the  Cowes,  in  the  Isle  of  Wight,  in  Scaccario. 

"  (3d)  Ordinary  tides  or  neap-tides,  which  happen  between  the 
foil  and  change  of  the  moon  ;  and  this  is  that  which  is  properly 
Uttus  marisy  sometimes  called  marettum^  sometimes  warettum. 
And  touching  this  kind  of  shore,  viz.,  that  which  is  covered 
by  the  ordinary  flux  of  the  sea,  is  the  business  of  our  present 
inquiry.'* 

The  Solicitor' General  J  Mr:  James  j  and  Mr,  Hansen^  foi;  the 
Crown.  —  By  the  feudal  law  all  the  real  property  of  this  country 
was  vested  in  the  Crown,  and  the  sea-shore  appertaining  to  the 
sovereign  conunences  with  that  portion  of  the  shore  where  the  in- 
terests of  the  public  may  be  said  to  begin ;  and  therefore  the 
rights  of  the  adjacent  freeholders  are  bounded  not  merely  by  the 
ordinary  flux  and  reflux  of  the  tide,  but  the  Crown  for  the  benefit 
of  the  public  has  a  right  to  all  the  intervening  space  between  the 
highest  and  the  ordinary  high-water  mark;  for  though  the  soil 
of  the  sea  between'  high  and  low  water  mark  may  be  parcel  of 
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*  211    the  manor  of  a  subject,  Constable^ %  *  Ca%e^  (a)  yet,  as  Lord 

Hale,  in  his  Treatise  De  Jnre  Maris,  says,  p.  22,  this  "/im 
privatum  that  is  acquired  to  the  subject  either  bj  patent  or  pre- 
scription must  not  prejudice  the  jus  publicum  wherewith  public 
rivers  or  arms  of  the  sea  are  affected  for  public  use."  Mr.  Justice 
BaYlet,  in  the  case  of  Scratton  v.  Brawny  (6)  observes,  "  The 
property  in  such  land  primd  facie  is  in  the  Grown,"  and  it  is  quite 
clear  that  if  the  sea  encroach  upon  the  land  of  a  subject  gradually, 
the  land  thereby  covered  by  water  belongs  to  the  Crown ;  in  Hie 
Matter  of  the  Mull  and  Selby  Railway ^  (c)  Rex  v.  Lord  Yar- 
borough,  (d)  The  limit  to  which  the  Crown  would  be  entitled  by  the 
rule  of  the  civil  law  will  give  us  more  than  we  claim ;  by  that  law 
the  shore  is  defined  to  be  so  far  as  the  greatest  winter  tides  do  run. 

[Aldebson,  B.,  referred  to  the  observations  of  Holrotd,  J.,  in 
the  case  of  Blundell  v.  Oatterdlly  (e)  as  to  the  variance  between 
the  common  law  and  civil  law  in  regard  to  maritime  rights,  show- 
ing that  the  civil  law  was  not  any  guide  in  such  matters.] 

With  reference  to  the  word  "  ordinary,"  that  must  be  intended 
to  comprehend  such  phenomena  as  are  of  the  most  constant  recur- 
rence, and  the  word  itself  is  just  as  applicable  to  spring  as  neap 
tides,  (g) 

They  referred  to  Berry  v.  Sblden,  (A)  Attomep- General  v.  JBur- 
ridffey(i)  and  Attorney- 0-eneral  v.  Parmeter^  (k)  Lord  Stair's 
Institutes,  Yol.  11.  p.  190.  They  also  relied  upon  the  observations 
attributed  to  Lord  Brougham  in  the  case  of  Smith  v.  The  Sari  of 
Stair,  (T)  indicating  a  preference  for  the  former  of  the  opinions 
which  is  to  be  found  in  p.  12  of  the  Treatise  De  Jure  Maris. 

♦  212       ♦  Mr.  R.  Palmer  J  Mr.  Goldwnidj  and  Mr.  Mellishy  for 

Mr.  Lewis.  —  We  submit  that  the  neap-line  best  fulfils  the 
definition  of  ^^  ordinary  "  high-water  mark,  inasmuch  as  that  line 

(a)  6  Rep.  107  a.  (e)  6U.&W.  327. 

lb)  4  B%  &  C.  485;  see  p.  495. 

(d)  8  B.  &  C.  91 ;  S.  C,  2  Bligh,  N.  S.  147. 

(0  5  B.  &  A.  268 ;  see  p.  292.  (»)    10  Price,  350. 

Ig)  Anon.,  Dyer,  3266.  (k)  10  Price,  878. 

(h)  8  Don.  &  BeU.  205.  (I)  6  B^U.  Ap.  Ga.  847. 
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would  include  land  covered  every  daj  in  the  year  by  the  sea. 
Lord  Hals,  defining  the  shore  to  be  that  space  usually  overflowed 
at  ordinary  tides,  p.  26,  excludes  all  spring-tides.  On  this  princi- 
ple Pabke,  J.,  says,  in  the  case  of  Lowe  v.  Q-ovett^  (a)  ^^  In  the 
absence  of  proof  to  the  contrary,  the  presumption  as  to  such  land 
(meaning  land  above  the  ordinary  high-water  mark)  is  in  favour 
of  the  acyoining  proprietor/'  The  only  case  in  which  the  Crown 
was  held  to  be  entitled  is  Attorney- General  v.  Parmeter  ;  (6)  but 
ttiat  was  the  case  of  a  nuisance,  and  there  the  parties  were  claim- 
ing under  the  Crown,  and  the  decision  was  that  the  grant  was  bad. 
If  the  right  of  conservancy  is  attributed  to  the  Crown  to  the 
extent  asserted  by  the  information,  the  consequence  will  be  directly 
repugnant  to  the  doctrine  laid  down  by  Lord  Hale,  in  p.  26 
of  the  Treatise  De  Jure  Maris,  and  would  include  lands  which,  by 
reason  of  their  being  uncovered  for  the  greatest  part  of  the  year 
are  dry  and  maniorable. 

Mr.  Roupell  and  Mr.  Dickinson  appeared  for  Messrs.  Sims, 
Williams,  &  Co.,  lessees  under  Mr.  Lewis. 

Mr.  James^  in  reply.  —  In  Lowe  v.  0-ovett  the  Crown  was  not  a 
party ;  and  even  granting  the  presumption  in  favour  of  the 
adjacent  proprietors,  still  this  will  not  deprive  the  Crown  *  of  *  213 
the  right  here  asserted,  nor  dispense  with  the  obligations  of 
protecting  the  interests  of  the  public  for  the  purposes  of  navi- 
gation. 

At  the  conclusion  of  the  argument  the  learned  Judges  desired 
time  to  consider  the  question  which  had  been  submitted  to  them ; 
and  on  the  8th  July,  1854,  Mr.  Baron  Aldebson,  on  behalf  of  Mr. 
Justice  Maulb  and  himself,  delivered  the  following  joint  opinion :  — 

My  Lobd  Chancellob,  —  In  this  case,  on  which  your  Lordship 
has  requested  the  assistance  of  my  brother  Maule  and  myself,  I 
am  now  to  deliver  our  joint  opinion  on  the  only  question  argued 
before  us.  That  question,  as  I  understand  it,  is  this :  What,  in 
the  absence  of  all  evidence  of  particular  usage,  is  the  limit  of  the 
tifle  of  the  Crown  to  the  sea-shore  ?    The  Crown  is  clearly  in  such 

(a)  ZB.&  Ad.  863 ;  see  p.  871.  (h)  10  Price,  378. 
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a  case,  according  to  all  the  authorities,  entitled  to  the  littas  maris 
as  well  as  to  the  soil  of  the  sea  itself  adjoining  the  coasts  of  Ehig- 
land.  What  then,  according  to  the  authorities  in  our  law,  is  the 
extent  of  this  littu%  maris  f 

This,  in  the  absence  of  any  grant,  or  usage  from  which  a  grant 
maj  be  presumed,  is  according  to  the  civil  law  defined  as  the  part 
of  the  shore  bounded  by  the  extreme  limit  to  which  the  highest 
natural  tides  extend,  ^^  Quatenus  hybemus  fluctus  maximus 
excurrit,"  i.  e.,  the  highest  natural  tide ;  for  according  to  Lord 
Stair's  exposition,  the  definition  does  not  include  the  highest  actual 
tides,  for  these  may  be  produced  by  peculiarities  of  wind  or  other 
temporary  or  accidental  circumstances,  concurring  with  the  flow 
produced  by  the  action  of  the  sun  and  moon  upon  the  ocean. 

But    this    definition    (even   thus   expounded   by    the 
*214    *  authorities)  of  the  civil  law  is  clearly  not  the  rule  of 
the  common  law  of  England. 

Mr.  Justice  Holroyd,  no  mean  authority,  in  his  very  elaborate 
judgment  in  the  case  of  Blundell  v.  CaUeraU^  (a)  mentions  this 
as  one  of  the  instances  in  which  the  common  law  differs  from  the 
civil  law,  and  says  that  it  is  clear  that  according  to  our  law  it  is 
not  the  limit  of  the  highest  tides  of  the  year,  but  the  limit  reached 
by  the  highest  ordinary  tides  of  the  sea,  which  is  the  limit  of  the 
shore  belonging  primd  facie  to  the  Crown.  What,  then,  are  these 
"  highest  ordinary  tides  "  ?  Now  we  know  that  in  fact  the  tides  . 
of  each  day,  nay,  even  each  of  the  tides  of  each  day,  differ  in  some 
degree  as  to  the  limit  which  they  reach.  There  are  the  spring- 
tides at  the  equinox,  the  highest  of  all.  These  clearly  are  ex- 
cluded in  terms  by  Lord  Halb,  both  in  p.  12  and  in  p.  26  of  his 
Treatise  De  Jure  Maris.  For  though  in  one  sense  these  are  ordi- 
nary, i.  e.  according  to  the  usual  order  of  nature,  and  not  caused 
by  accidents  of  the  winds  and  the  like,  yet  they  do  not  ordinarily 
happen  but  only  at  two  periods  of  the  year.  These,  then,  are  not 
the  tides  contemplated  by  the  common  law,  for  they  are  not  ^*  ordi- 
nary tides,"  not  being  "  of  common  occurrence."  This  may  per^ 
haps  apply  to  the  spring-tides  of  each*  month,  exclusive  of  the 
equinoctial  tides ;  and  indeed,  if  the  case  were  without  distinct  au- 
thority on  this  point,  that  is  the  conclusion  at  which  we  might  have 
arrived.    But  then  we  have  Lord  Hale's  authority,  p.  26,  De  Jure 

(a)  5  B.  &  A.  268^,  see  p.  290. 
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Maris,  who  BayB,  ^^  Ordinary  tipdes  or  neap-tides  which  happen 
between  the  full  and  change  of  the  moon "  are  the  limit  of  ^^  Ihat 
which  is  properly  called  liUtia  marisj^^  and  he  excludes  the  spring- 
tides *of  the  month,  assigning  as  the  reason  that  the  ^4ands  cov- 
ered with  these  fluxes  are  for  the  most  part  of  the  year 
dry  and  maniorable/'  i.  e.,  *  not  reached  by  the  tides.  And  *  215 
to  the  same  efiect  is  the  case  of  Lowe  y.  Govettj  (a)  which 
excludes  these  monthly  spring-tides  also. 

But  we  think  that  Lord  Hale's  reason  may  guide  us  to  the 

proper  limit.    What  are  then  the  lands  which  for  the  most  part  of 

the  year  are  reached  and  covered  by  the  tides  ?    The  same  reason 

that  excludes  the  highest  tides  of  the  month  (which  happen  at 

the  springs)  excludes  the  lowest  high  tides  (which  happen  at  the 

neaps),  for  the  highest  or  spring-tides  and  the  lowest  high  tides 

(those  at  the  neaps)  happen  as  oflien  as  each  other.    The  medium 

tides,  therefore,  of  each  quarter  of  the  tidal  period  a£ford  a  criterion 

which  we  think  may  be  best  adopted.    It  is  true  of  the  limit  of 

the  shore  reached  by  these  tides  that  it  is  more  frequently  reached 

and  covered  by  the  tide  than  left  uncovered  by  it.    For  about 

three  days  it  is  exceeded,  and  for  about  three  days  it  is  left  short, 

and  on  one  day  it  is  reached.    This  point  of  the  shore  therefore  is 

about  four  days  in  every  week,  i.  e.,  for  the  most  part  of  the  year, 

reached  and  covered  by  the  tides.    And  as  some  not  indeed  per^ 

fectly  accurate  construction,  but  approximate,  must  be  given  to  the 

words  ^^  highest  ordinary  tides  "  used  by  Mr.  Justice  Holroyd,  we 

think,  after  fully  considering  it,  that  this  best  fulfils  the  rules  and 

tiie  reason^  for  it  given  in  our  books. 

We  therefore  beg  to  advise  your  Lorc(ship  that,  in  our  opinion, 
the  average  of  these  medium  tides  in  each  quarter  of  a  lunar  revo- 
lution daring  the  year  gives  the  limit,  in  the  absence  of  all  usage, 
to  the  rights  of  the  Crown  on  the  sea-shore. 

July  15. 

The  Lord  Chancellor. — The  question  for  decision  is, 
what  is  the  extent  of  the  *  right  of  the  Crown  to  the  sea-   *  216 
shore  ?    Its  right  to  the  lUtus  maria  is  not  disputed.  •  But 
what  is  the  littus  f    Is  it  so  much  as  is  covered  by  ordinary  spring- 
tides, or  is  it  something  less  7 

(a)  8  B.  A;  Ad.  868. 
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The  rule  of  the  civil  law  was,  ^  Est  autem  littas  maris  quatenns 
hjbernus  fluctus  maximus  excurrit."  This  is  certainly  not  the 
doctrine  of  our  law.  All  the  authorities  concur  in  the  conclusion 
that  the  right  is  confined  to  what  is  covered  by  "  ordinary  "*  tides, 
whatever  be  the  right  interpretation  of  that  word.  By  ^^  hybemus 
fluctus  maximus  "  is  clearly  meant  extraordinary  high  tides,  though, 
speaking  with  physical  accuracy,  the  winter  tide  is  not  in  general 
the  highest. 

Land  covered  only  by  these  extraordinary  tides  is  not  what  is 
meant  by  the  sea-shore ;  such  tides  may  be  the  result  of  wind,  or 
other  causes  independent  of  what  ordinarily  regulates  flux  and 
reflux.  Setting  aside  these  accidental  tides,  the  question  is,  What 
is  the  meaning  of  ordinary  ?  It  is  evidently  a  word  of  doubtfol 
import.  In  one  sense,  the  highest  equinoctial  spring-tides  are 
^^  ordinary ; "  i.  e.,  they  occur  in  the  natural  order  of  things. 
But  this  is  evidently  not  the  sense  in  which  the  word  ordinary  is 
used  when  designating  the  extent  of  the  Crown's  right  to  the 
shore.    Treatise  De  Jure  Maris,  pp.  12,  25. 

Disregarding,  then,  extreme  tides,  we  next  come  to  the  ordinary 
spring-tides,  i.  e.,  the  spring-tides  of  each  lunar  month.  No  doubt, 
speaking  scientifically,  they  probably  fill  differ;  but  practically 
this  may  be  disregarded.  Lord  Hale  gives  no  absolutely  decided 
opinion ;  but  he  evidently  leans  very  strongly  against  the  right. to 
the  land  covered  only  by  spring-tides  (Treatise  De  Jure 
*  217  Maris,  p.  26),  and  refers  to  decisions  which  *  support  his 
views.  Then  he  describes  ordinary  tides  as  if  synonymous 
with  neap-tides. 

This  leaves  the  question  very  much  at  large,  and  there  is  very 
little  of  modern  authority.  In  BlundeU  v.  CatteraU,  (a)  Mr.  Jus- 
tice HoLBOYD  says,  by  the  common  law  it,  i.  e.,  the  shore,  is  con- 
fined to  the  flux  and  reflux  of  the  sea  at  ordinary  tides,  meaning 
the  land  covered  by  such  flux  and  reflux. 

Still  the  question  remains,  What  are  ordinary  tides  ?  The  near- 
est approach  to  direct  authority  is  Lowe  v.  Goveti,  (6)  There 
certain  recesseB  on  the  coast,  covered  by  the  high  water  of  ordi- 
nary spring-tides,  but  not  by  the  medium  tides  between  spring  and 
neap  tides,  were  held  not  to  pass  under  an  Act  vesting  in  a  com- 
pany an  arm  of  the  sea  daily  overflowed  by  it.    Lord  TENTEBDSir 

(a)  5  B.  &  A.  268.  (6)  3  B.  &  Ad.  863, 
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held  diat  these  recesses  were  not  ordinarilj  overflowed  by  the  sea, 
which  shows  clearly  that  he  did  not  consider  the  overflowing  by 
ordinary  spring-tides  to  be  what  is  meant  by  ordinarily  overflow- 
ing; tod  both  Mr.  Justice  LrrrLEDALE  and  Mr.  Justice  (now 
Baron)  Pabee  concur  in  saying  that  the  recesses  in  question  were 
above  ordinary  high-water  mark,  clearly  showing  their  opinion  to 
be  that  what  is  meant  by  ordinary  high-water  mark  is  not  so  high 
as  the  limit  of  high  water  at  ordinary  spring-tides. 

There  is,  in  truth,  no  further  authority  to  guide  us;  for  the 
question  did  not  arise  in  either  of  the  cases  of  AUorney-General  v. 
Burridffe,(a)  or  Attametf'&enertU  y.  Parmeter^(h)  as  to  the 
buildings  at  Portsmouth. 

In  this  state  of  things,  we  can  only  look  to  the  principle 
*of  the  rule  which  gives  the  shore  to  the  Crown.  That  *218 
principle  I  take  to  be  that  it  is  land  not  capable  of  ordinary 
cultivation  or  occupation,  and  so  is  in  the  nature  of  unappropriated 
BOH.  Lord  Hale  gives  as  his  reason  for  thinking  that  lands  only 
covered  by  the  high  spring-tides  do  not  belong  to  the  Crown,  that 
such  lands  are  for  the  most  part  dry  and  maniorable ;  and  taking 
tiiis  passage  as  the  only  authority  at  all  capable  of  guiding  us,  the 
reasonable  conclusion  is,  that  the  Crown's  right  is  limited  to  land 
which  is  for  the  most  part  not  dry  or  maniorable. 

The  learned  Judges  whose  assistance  I  had  in  this  very  obscure 
question  point  out  that  the  limit  indicating  such  land  is  the  line 
of  the  medium  high  tide  between  the  springs  and  the  neaps.  All 
land  below  that  line  is  more  often  than  not  covered  at  high  water, 
and  so  may  justly  be  said,  in  the  language  of  Lord  Hale,  to  be 
covered  by  the  ordinary  flux  of  the  sea.  This  cannot  be  said  of 
any  land  above  that  line;  and  I  therefore  concur  with  the  able 
opinion  of  the  Judges,  whose  valuable  assistance  I  had,  in  thinking 
&at  medium  line  must  be  treated  as  bounding  the  right  of  the 
Crown. 

(a)  10  Price,  850.  (ft)  10  Price,  878. 
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LEE  V.  LEE. 
1853.    June  2.    Before  the  Lords  JusTicnss. 

The  conduct  of  an  adminiatratioii  suit  was  taken  firom  the  plaintiff  and  given  to 
a  defendant.  The  Master  afterwards  was  of  opinion  that  the  snit  had  been 
defective  from  the  beginning  for  want  of  parties,  and  suspended  the  prosecu- 
tion of  the  inquiries  directed  by  the  decree,  to  enable  the  defect  to  be  supplied. 
Hdd,  that  a  bill  for  that  purpose  filed  by  the  defendant  having  the  conduct 
of  the  suit  without  previous  notice  to  the  plaintiff  was  not  irregular,  so  as  to 
entitle  the  plaintiff  to  move  to  take  it  off  the  file,  and  a  motion  to  that  effect 
was  refused  with  costs.' 

This  was  an  appeal  from  the  refusal  by  Yice-Chancellor  Wood 
of  a  motion  to  taJ^e  off  the  file  for  irregularity  a  supplemental  bill 
filed  by  a  defendant.  The  original  hearing  is  reported  in  the  10th 
volume  of  Mr.  Hare's  Reports,  App.,  p.  Ixxii.  The  suit  was  one 
for  the  administration  of  a  testator's  estate,  in  which  the  usual 
decree  had  been  made ;  but  the  plaintiff  not  having  been  diligent 
in  prosecuting  the  decree,  a  defendant  had  applied  for  and  had 
obtained  the  conduct  of  the  suit.  In  proceeding  under  the  refer- 
ence directed  by  the  decree,  the  Master  was  of  opinion  that  the 
suit  was  and  had  been  originally  defective  for  want  of  parties,  and 
postponed  further  proceedings  to  afford  time  for  supplying  the  de- 
fect. The  defendant,  having  the  conduct  of  the  suit,  filed  a  supple- 
mental bill  without  previously  giving  notice  to  the  original  plaintiff. 
The  plaintiff  thereupon  made  the  motion  under  appeal  to  take  this 
supplemental  bill  off  the  file. 

Mr.  WUleoch  and  Mr.  Murray  supported  the  appeal 

Mr.  RoU  and  Mr.  Speed  opposed  it. 

*  S.  C,  17  Jur.  607 ;  10  Hare,  Ap.  72. 

*  See  Noble  v.  Stow,  80  Beav.  512 ;  8  Jur.  N*.  S.  147 ;  Strattord  o.  Baker, 
L.  B.  4  £q.  256. 

[170] 


LTB  t;.  LEE.  *  219 

The  following  cases  were  referred  to :  Dixon  v.  *  Wyatt^  (a)    *  220 
Williams  v.    CAard,  (J)  PhUlips  y.   Clarh^(c)  Berrow  v. 
Morris^  (d)  Devaynes  v.  Morris^  («)  Cattell  v.   Corrall^  (^)  ft>^ 
tM^Aam  T.  Earl  of  Shrewsbury^  (K)  Barker  v.  2%e  fl^ea^  Western 
JBailway  Company^  (%)  Hodson  v.  £aZZ.  (i)  , 

The  Lord  Justice  Enioht  Bbuce.  —  That  three  hours  of  the 
public  time,  which  might  have  been  employed  in  administering  jus- 
tice in  some  substantial  case,  should  have  been  consumed  by  a 
litigation  such  as  that  which  has  engrossed  our  attention  to-day,  is 
matter  of  regret  at  least,  and  perhaps  something  more.  The  ques- 
tion—  if  question  it  should  be  called  —  is  not  whether  the  bill 
sougbt  to  be  removed  from  the  records  of  the  Court  is  open  or  not 
0])en  wholly  or  partially  to  a  demurrer  or  plea.  The  question  is  not 
whether  the  bill  is  good  or  bad,  proper  or  improper,  likely  to  suc- 
ceed or  likely  to  fail ;  but  the  question  is,  whether  the  bill  ought 
to  be  removed  from  the  records  of  the  Court  for  irregularity ;  and 
I  have  not  heard  throughout  the  discussion  any  thing  approaching 
to  a  reason  for  such  a  course.  It  appears  that  a  decree  had  been 
obtained  in  a  certain  suit  in  which  a  lady  of  the  name  of  Lys,  who 
is  now  living,  was  the  surviving  plaintiff.  By  an  error  or  accident, 
though  the  decree  was  obtained,  the  suit  was  defective,  and  had 
been  from  the  beginning  defective,  in  parties ;  for  certain  interests 
which,  in  order  to  make  the  decree  effectual,  ought  to  have  been 
represented  in  the  cause,  were  not  so  represented.  Accord- 
ingly, the  Master  in  whose  office  the  decree  was,  declared 
*  that  he  could  not  for  any  useful  purpose  proceed.  There-  *  221 
upon  this  bill  was  filed,  not  by  the  original  plaintiff,  but  by 
one  of  the  defendants,  for  the  purpose  of  curing  in  some  fashion 
the  defect ;  and  Miss  Lys  contends,  that  however  necessary  it  may 
be  to  cure  this  defect,  originally  of  her  creation,  —  however  impos- 
sible to  cure  it  without  some  step  of  this  description  being  taken, — 
it  is  her  peculiar  privilege  to  do  it,  and  that  any  proceeding  on  the 
part  of  any  other  person  for  the  purpose  must  necessarily  fail, — a 
contention  supported  on  her  behalf  by  referring  to  the  rules  or 

(a)  4  Madd.  392.  (e)  1  M.  ft  Cr.  21d. 

(P)  6  De  G.  ft  Sm.  9.  {g)  1  Hare,  216.    . 

(6)  7  Sim.  231.  (A)  8  Hare,  627. 

(d)  10  Beav.  487.  (0  18  Sim.  368. 

(k)  ll^im.  466 ;  S.  C,  on  appeal,  1  Ph.  177. 
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supposed  rules  or  precedents  as  to  bills  of  reyivor  and  supplement. 
Now,  the  present  is  clearly  not  a  bill  of  revivor,  nor  professes  to 
be  so ;  nor,  according  to  my  notions  on  the  subject,  is  it  a  bill  of 
supplement ;  for  it  is  addressed  to  an  interest  which  never  at  any 
moment  was  bound  by  the  suit,  or  represented  in  the  suit,  or  affected 
by  the  suit.  It  is  therefore,  to  a  certain  extent  at  least,  an  origi- 
nal bill, —  a  bill  in  a  new  suit.  And  it  has  been  filed  by  the  person 
to  whom  the  conduct  of  the  decree  has  been  committed  and  in- 
trusted by  reason  of  the  default  of  the  party  now  complaining. 
What  the  defendant  has  done,  therefore,  is  only  that  wiUiout  which 
the  primary  suit  could  not  proceed ;  without  which  what  he  had 
undertaken  to  do  could  not  be  done.  The  motion  is  entirely  un- 
tenable, and  must  be  refused,  with  costs. 

The  Lord  Justice  Tusiteb. — This  is  a  motion  on  the  part  of 
the  original  plaintiff  to  take  off  the  file,  upon  the  ground  of  irreg- 
ularity, a  bill  which  is  called  ^^  a  supplemental  bill."  I  take  ^^  ir- 
regularity "  to  be  where  there  has  been  a  violation  of  some  settled 

rule  of  the  Court,  as  there  undoubtedly  was  in  Hodson  v. 
*  222    JSoZZ,  (a)  where  the  attempt  was  to  file  a  *  bill  in  the  nature 

of  a  bill  of  review,  under  the  colour  of  filing  a  supplemental 
bill.  The  only  irregularity  here  complained  of  is,  that  what  is 
called  the  supplemental  bill  has  been  ffled  without  communicating 
with  the  original  plaintiff  on  tiie  record.  The  question  is,  whether 
it  is  irregular  for  a  defendant  to  file  a  bill  of  this  nature  without 
communicating  with  the  original  plaintiff. 

Two  cases  only  were  cited  which  can  fairly  be  considered  to 
have  any  bearing  on  the  question ;  viz.,  Dixon  v.  Wyatt  (li)  and 
PhiUips  V.  Clark,  (c)  In  Diaum  v.  Wyatt  a  bill  had  been  filed  by 
a  creditor  to  administer  a  testator's  estate,  and  the  usual  decree 
had  been  made.  The  creditor  plaintiff  died,  and  it  was  moved  to 
substitute  as  plaintiff  another  creditor  who  had  proved,  but  it  was 
held  that  the  proper  course  was  to  move  for  leave  to  file  a  supple- 
mental bill.  The  object  there  was  to  introduce  an  entirely  new 
party  on  the  record  in  the  place  of  the  original  plaintiff,  and  the 
difficulty  arose  from  the  necessity  of  providing  for  the  rights  of  the 
original  plaintiff,  who  had  an  interest  in  the  fiirther  prosecution  of 
the  original  suit  in  respect  of  the  costs  which  had  been  incurred ; 

(a)  11  Sim.  456 ;  S.  C.  1  Ph.  177.  (e)  7  Sim.  281. 

(6)  4  Madd.  892. 
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but  in  this  case  the  original  plaintiff  remains.  Dixon  t.  Wyatt^ 
therefore,  is  no  authority  for  the  proposition  contended  for  upon 
the  present  motion ;  nor  is  the  case  of  Phillips  v.  Clark.  In  that 
case  it  was  not  decided  that  the  assignees  of  the  insolvent  could 
not  go  on  with  the  suit,  but  only  that  they  could  not  stop  the  orig- 
inal plaintiff  from  proceeding  in  it.  The  decision  was  not  that  the 
bill  filed  by  the  assignees  could  brevi  manu  be  taken  off  the  file  on 
the  ground  of  irregularity,  but  simply  that  the  assignees,  haying 
filed  the  supplemental  bill,  were  not  entitled  to  restrain  the  pro- 
ceedings of  the  original  plaintiff. 

*  I  do  not  desire  by  any  means  to  give  encouragement  to  *  223 
bills  filed,  as  it  has  been  called,  to  snap  the  conduct  of  a 
cause  immediately  on  the  occurrence  of  an  abatement,  and  I  think 
it  might  well  be  a  rule  that  a  cause  should  not  be  prosecuted  by 
any  party  other  than  the  original  plaintiff,  except  on  notice  given 
to  such  original  plaintiff,  and  default  in  the  prosecution  on  his 
part ;  but  that  is  a  matter  not  settled  by  any  rule  of  the  Court.  I 
am  aware  of  no  rule  or  order  requiring  such  notice ;  and,  as  the 
matter  stands,  I  take  it  to  be  a  question  entirely  for  the  discretion 
of  the  Court. 

It  is  said  that  there  are  cases  which  decide  that  the  defendant 
cannot  proceed,  except  upon  default  being  made  on  the  part  of  the 
original  plaintiff  in  the  cause ;  but  no  case  has  been  produced 
showing  by  what  rule  we  are  to  measure  the  neglect  of  the  original 
plaintiff,  or  what  degree  of  neglect  on  his  part  is  to  entitle  the 
defendant  to  file  a  supplemental  bill ;  it  must  be  a  question  for  the 
discretion  of  the  Court  to  determine  what  neglect  is  sufficient  for 
tiie  purpose,  and  how  that  neglect  must  be  measured.  In  this  case 
it  is  obvious  that  from  the  commencement  of  the  suit  the  original 
plaintiff  has  not  been  desirous  band  fide  to  prosecute  the  suit ;  and 
if  she  has  a  right  to  file  a  supplemental  bill,  I  cannot  see  that  this 
gives  her  a  right  to  have  the  bill  filed  by  the  second  plaintiff  taken 
off  the  file ;  the  effect  of  which  would  be  to  destroy  the  proceedings 
based  upon  it,  which  have  progressed  to  a  considerable  extent,  and 
to  destroy  them  only  for  the  purpose  of  commencing  a  new  litiga- 
tion. 

If  it  shall  appear  at  the  hearing  of  this  cause  that  the  bill  has 
been  improperly  filed,  or  that  extra  costs  have  been  occasioned  by 
it,  and  new  defendants  introduced  on  the  record,  it  will  be  a 
question  for  the  judgment  of  the  Court  whether  the  plaintiff  is 
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*  224  to  bear  the  costs,  or  *  whether  they  are  to  fall  on  the  estate 
of  the  testator  in  the  cause.  Such  questions  are  for  the 
hearing,  and  cannot  now  be  decided.  The  question  before  us  is 
not,  in  mj  opinion,  one  of  irregularity,  but  one  for  the  discretion 
of  the  Court,  which  discretion  we  shall  best  exercise  by  refusing 
this  motion  with  costs. 


COLLARD  V.  SAMPSON. 

1853.    June  8,  4.     Before  the  Lobds  Justicbs. 

It  18  not  flo  settled  that  a  power  to  appoint  '*  by  deed  or  deeds,  writing  or  writ^ 
logs  under  hand  and  seal/^  can  now  be  weU  exercised  by  an  unsealed  willv 
that  a  purchaser  can  be  forced  to  take  a  title  depending  on  that  proposition.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
overruling  exceptions  to  the  Master's  report,  in  fayour  of  a  title  in 
a  specific  performance  suit  instituted  by  a  vendor. 

The  subject  of  the  contract  was  leasehold  property,  and  the  title 
was  deduced  under  a  settlement,  whereby  the  property  was  assigned 
to  trustees  upon  such  trusts  as  Thomas  West  during  his  life  by 
any  deed  or  deeds,  writing  or  writings,  under  his  hand  and  seal, 
to  be  attested  by  two  credible  witnesses,  should  direct,  limit,  and 
appoint. 

Thomas  West  made  his  will,  dated  the  17th  February,  1849, 
executed  as  required  by  the  Wills  Act  (7  Will.  4  &  1  Vict  c.  26), 

»  In  Smith  v.  Child,  W.  K  (Dec.  17,  1S70)  267,  V.  C.  S.,  the  Vice-Chan- 
cellor  said  that  the  question  raised  on  the  will,  under  which  the^plaintiff  deiiyed 
title  to  the  property  sold,  was  a  difficult  one  of  construction,  and  he  did  not 
intend  to  decide  it,  because  it  was  the  well-settled  rule  of  the  Court  never  to 
force  a  doubtful  title  on  a  purchaser.  In  Richmond  «.  Gray,  8  Allen,  27,  Chaf- 
MAN  J.,  said :  *'  A  Court  of  Equity  will  not  now  compel  a  purchaser  to  accept 
a  title  which  is  so  doubtful  that  it  may  expose  him  to  litigation,  though  the 
Court  may  believe  it  to  be  good.^*  See  also,  to  same  effect,  Sturtevant  v.  Jaques» 
U  Allen,  623 ;  Park  0.  Johnson,  7  Allen,  883 ;  Pyrke  o.  Waddingham,  10  Hare, 
1 ;  Young  v,  Rathbone,  1  C.  E.  Green  (N.  J.),  224 ;  Yoorhees  v,  DeMeyer,  3 
Sandf.  Ch.  614 ;  1  Sugden  Y.  &  P.  (7th  Am.  ed.)  [606],  676  et  aeq,  and  notes; 
2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  989  and  notes ;  Fry  Spec.  Perf.  263  et  seq. ; 
Mullins  V.  Trinder,  L.  R.  10  Eq.  449 ;  Sugden  Y.  &  P.  (14  Eng.  ed.)  386,  386. 
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but  not  sealed.    The  question  was,  whether  the  power  was  well 
executed  by  the  will. 

The  Master  of  the  Bolls  decided  upon  the  authority  of  Buckell 
T.  BlenkhoTUj  (a)  intimating  that,  but  for  that  decision,  he  should 
probably  have  held  dififerentiy.  The  case  is  reported  below  by  Mr. 
Beavan,  Vol.  XVI.  p.  548. 

•  Mr.  Bolt  and  Mr.  T.  K  Terrell  were  for  the  appellant,  •  225 
the  purchaser. 

Mr,  BoupeU  and  Mr.  BraweUj  for  the  respondent,  the  vendor, 
contended  that  the  decree  was  too  favourable  to  the  defendant,  who 
onght  to  have  been  ordered  to  pay  costs.  This  had  not  been  done, 
because  the  report  found  that  the  title  was  only  completed  by  the 
production  in  the  Master's  office  of  a  receipt  for  the  "rent.  The 
receipt,  however,  had  never  been  asked  for,  or  it  would  *have  been 
famished,  and  the  want  of  it  had  not  occasioned  the  suit. 

The  following  cases  were  cited :  Boe  v.  Hollaway^  (6)  Etbbett 
V.  Lee^  (c)  Countess  of  Boseommon  v.  Fowhe^  (d)  Edwards  y\  Bd" 
wardsy  (e)  Long  v.  Collier j  (^)  Holwood  v.  Bailey.  (A) 

Thb  Lobd  Justice  Turner.  —  If  it  was  necessary  to  decide  the 
important  question  that  has  been  raised  in  this  case  as  to  the  true 
construction  of  the  Act  of  Parliament,  I  should  require  further 
time  for  consideration.  The  real  question,  however,  is  not  what 
the  tme  construction  of  the  Act  of  Parliament  is,  but  whether  the 
title  of  the  vendor  to  the  subject-matter  of  the  contract  is  such  as 
a  purchaser  can  be  compelled  by  this  Court  to  take.  According 
to  the  common  rule  of  the  Court,  this  question  miist  be  answered 
in  the  negative,  if  there  is  a  reasonable  doubt  upon  the  title,  —  if 
the  law  upon  the  question,  on  which  the  title  depends,  is  not  well 
settled.  This  case  stands  thus :  There  has  been  on  one  side 
the  decision  of  Vice-Chancellor  Wigram  in  ^Buckell  v.  ♦226 
Blenkhomy  (a)  by  which,  in  the  present  case,  the  Master  of 
the  Bolls,  in  adjudicating  on  the  question  before  him,  has  held  him- 

(a)  5  Hare,  131.  (e)  S  Madd.  197 ;  Jac.  385. 

(6)  1  Stark.  431.  (g)  4  Russ.  269. 

(c)  Hob.  312.  (A)  4Ras8.  271. 

(d)  6  Bro.  P.  €•  158. 
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self  to  be  bound,  but  at  the  same  time  he  has  intimated  that,  in  the 
absence  of  that  authority,  his  conclusion  would  have  been  dififerent. 
When,  therefore,  the  Court  is  called  upon  to  enforce  the  specific 
performance  of  this  agreement,  it  is,  in  truth,  called  on  to  force 
upon  the  purchaser  a  title  which  a  judge  of  this  Court  has  said, 
that,  but  for  the  authority  of  Buckell  v.  Blenkham,  he  would  not  have 
compelled  a  purchaser  to  take.  In  PyrkeY.  Waddingham(a)  I 
stated  my  opinion  as  to  the  rule  by  which  the  Court  ought  to  be 
guided  in  measuring  the  doubts  which  may  be  entertained  upon 
titles.  What  I  said  there  was,  that "  if  the  doubts  as  to  the  title 
arise  upon  a  question  connected  with  the  general  law,  the  Court  is 
to  judge  whether  the  general  law  upon  the  point  is  or  is  not  settled, 
enforcing  specific  performance  in  the  one  case,  as  in  Moody  ▼. 
Walters  (6)  and  Biscoe  v.  Perkins,  (c)  and  refiising  to  enforce  it 
in  the  other,  as  in  Blosse  v.  Lord  Olanmorris  (d)  and  Sloper  v. 
Fish.**  (^e^  To  that  opinion  I  adhere.  The  question  then  is, 
whether  there  is  a  reasonable  doubt  upon  the  point  of  law  in  this 
case.  That  depends  upon  two  points :  first,  upon  the  true  con- 
struction of  the  Act  of  Parliament ;  and,  secondly,  upon  the  effect 
of  the  decision  in  Buckell  v.  Blenkhorn.  With  reference  to  the 
Act  of  Parliament,  the  question  turns  upon  the  tei^th  section, 
which  enacts,  "  That  no  appointment  made  by  will,  in  exercise  of 
any  power,  shall  be  valid,  unless  the  same  be  executed  in  manner 
hereinbefore  required ;  and  every  will  executed  in  manner  here- 
inbefore required  shall,  so  far  as  respects  the  execution 
•  227  •  and  attestation  thereof,  be  a  valid  execution  of  a  power  of 
appointment  by  will,  notwithstanding  it  shall  have  been 
expressly  required  that  a  will  made  in  execution  of  such  power 
should  be  executed  with  some  additional  or  other  form  of  execu- 
tion or  solemnity."  The  question  is,  what  is  the  meaning  of  the 
words  *^  power  of  appointment  by  will,"  contained  in  that  sec- 
tion, —  whether  it  embraces  every  case  in  which  a  power  of  ap- 
pointment may  be  exercised  by  will,  or  applies  only  to  cases  in 
which  the  power  is  in  terms  given  to  be  so  exercised.  The 
language  of  the  act  leaves  this  point  in  doubt.  The  interpretation 
clause,  in  defining  what  is  meant  by  the  word  '^  will "  when  used 
in  the  act,  says  that  that  word  shall  extend  to  a  testament  and  to 

(a)  10  Hare,  1.  ((Q  3  Bligh,  62. 

(6)  16  Yta.  288,  812.  (e)  2  V.  &  B.  146. 

(e)  1  y.  &  B.  486,  498. 
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a  codicil,  and  to  an  appointment  hj  will,  or  writing  in  the  nature 
of  a  will,  in  exercise  of  a  power ;  so  that,  according  to  the  inter- 
pretation clause  of  the  act,  a  power  of  appointment  by  will  extends 
to  and  includes  a  power  of  appointment  by  testament  or  codicil,  or 
writing  in  the  nature  of  a  will,  but  the  act  goes  no  further. 
Every  thing  beyond  this  is  left  to  judicial  determination.  In  the 
case  before  us,  the  power  is  to  be  exercised  "  by  deed  or  deeds, 
writing  or  writings  under  hand  and  seal,  to  be  attested  by  two 
credible  witnesses ;  '*  and  no  doubt  the  words  "  writing  or  writ- 
ings" will  extend  to  authorize  the  power  being  exercised  by  note 
or  memorandum  or  other  document,  including  a  will,  or  writing  in 
the  nature  of  a  will,  executed  with  the  prescribed  formalities.  The 
power  mentioned  in  the  statute  is  therefore  included  within  the 
power  given  by  the  instrument  before  us,  but  it  does  not  seem  to 
me  to  follow,  that  because  the  power  mentioned  in  the  statute  is 
included  in  the  power  given  by  the  instrument,  the  power  given  by 
the  instrument  is  therefore  a  power  to  which  the  statute  was 
intended  to  apply.  It  would  be  difficult,  I  think,  to  say  that  a 
power  to  appoint  by  will  or  other  writing  is  the  same  thing 
as  a  power  to  *  appoint  by  will  or  codicil,  or  writing  in  the  *  228 
nature  of  a  will.  If,  therefore,  the  case  stood  upon  the 
statute  alone,  I  think  that  the  purchaser  could  not  be  compelled  to 
take  this  title.  It  was  said,  however,  that  the  point  was  settled  by 
decision,  and  great  reliance  was  placed  in  the  course  of  the  argu- 
ment, on  the  part  of  Uie  vendor,  upon  the  case  of  Buckell  v.  Blenk- 
ham,  but  I  doubt  whether  a  point  of  this  nature  can,  for  such  a 
purpose  as  we  have  here  to  deal  with,  be  considered  to  be  settled 
by  a  single  decision ;  and  at  all  events  I  think  that  the  Court, 
before  it  could  as  against  a  purchaser  hold  the  point  to  be  settled 
by  a  single  decision,  must  be  satisfied  that  the  decision  rests  upon 
grounds  open  to  no  doubt  or  question.  In  the  case  referred  to,  the 
learned  Judge,  after  noticing  the  decisions  upon  the  subject  before 
the  late  statute,  says,  "  Before  the  Wills  Act  the  word  '  writing,^ 
in  cases  like  the  present,  had  received  a  judicial  interpretation, 
which  included  a  will.  But  the  Court  held  that  they  could  not 
dispense  with  the  formalities  prescribed  by  the  instrument  creating 
the  power,  although  they  were  not  necessary  to  the  validity  of  the 
will,  because  the  forms,  being  in  themselves  without  value,  could  have 
no  equivalent.    Now,  by  the  Statute  of  Wills,  7  Will.  4  &  1  Vict. 

c.  26,  it  is  provided,  that  in  the  execution  of  wills,  one  given  form 
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shall  be  observed,  and  that  such  form  shall  be  equivalent  to  eveiy 
arbitrary  form  of  execution  which  the  donor  of  a  power  may  pre- 
scribe. It  was  not  at  the  expense,  but  in  favour  and  for  the  bene- 
fit of  such  donors,  and  in  order  that  their  intentions  might  not  be 
disappointed  by  the  neglect  of  useless  forms,  that  this  legislative 
provision  was  made.  I  must  presume  in  this  case  that  Sarah 
M'Lauchlan  made  tl\e  deed  of  the  1st  September,  1843,  with  the 
knowledge  of  the  decisions  upon  the  word  ^  writings,'  and  with 
knowledge  also  of  the  provisions  of  the  Wills  Act."    But  it  may 

be  asked  why,  if  the  provisions  of  the  statute  were  intended 
*  229    to  extend  to  all  cases  *  in  which  powers  of  appointment 

can  be  exercised  Sy  will,  this  intention  was  not  distinctly 
expressed  ;  why  the  language  used  is,  "  power  of  appointment  by 
will,"  and  not  "  power  of  appointment  exercisable  by  wiU ; " 
and  it  may  be  said  that,  assuming  the  testatrix  to  have  known  that 
the  general  word  ^^ writing"  authorized  an  appointment  by  will^ 
and  that  a  will  executed  according  to  the  provisions  of  the  statute 
would  operate  as  an  execution  of  a  power  to  appoint  by  will,  she 
could  not  have  known  what  was  a  power  to  appoint  by  will  within 
the  meaning  of  the  statute.  I  do  not  mean  to  give  any  opinion  as 
to  the  correctness  of  the  conclusion  arrived  at  in  the  case  of 
Buckell  V.  Blenkharriy  but  I  think  it  would  be  going  too  far  to  hold 
that  the  law  upon  this  point  can  be  considered  to  be  finally  settled 
by  that  case.  To  assume  that  a  power  to  appoint  by  ^'  any  writ- 
ing "  is  identical  with  a  power  to  appoint  by  "  will,"  is  in  truth  to 
assume  the  whole  question  upon  the  construction  of  the  Act  of 
Parliament,  —  a  question,  it  seems  to  me,  open  to  very  serious 
doubt.^  My  opinion,  therefore,  is  that  this  is  not  a  title  which 
a  purchaser  ought  to  be  compelled  to  take. 

The  Lord  Justice  Knight  Bruce.  —  This  case,  perhaps,  is  very 
near  the  line,  but  I  think  it  does  just  fall  within  the  line  which 
separates  such  cases  as  Jervoise  v.  Ihike  of  Northumberland  (a) 
and  Blosse  v.  Lord  Clanmorris  (J)  from  those  of  specific  per- 
formance. Though  I  have  mentioned  Blosse  v.  Lord  Clanmorris^ 
I  am  not  of  opinion  that  the  present  is  a  case  for  costs  on  either 
side,  but  there  should  be  no  action. 

(a)  1  Jac.  &  W.  ^9.  (b)  8  BUgh»  62. 

>  See  West  v.  Bay,  Kxy,  3S5 ;  Moss  v.  &arter»  18  Jar.  978,  976. 
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1853.    May  25.    Jane  4.    Before  the  Lords  Justices. 

A  mortgagee,  with  power  of  sale,  obtained  a  foreclosure  decree,  and  then 
entered  into  an  agreement  to  sell  the  estate,  with  a  clause  providing  that  as 
the  vendor  was  mortgagee,  with  power  of  sale,  she  would  only  enter  into  the 
usual  covenant  that  she  had  not  incumbered.  The  purchaser  objected  to  the 
validity  of  the  foreclosure  decree,  and  insisted  upon  having  the  conveyance 
under  the  power  of  sale ;  and  on  the  vendor  declining  to  convey  in  that  form, 
instituted  a  suit  for  specific  performance,  in  yrhich  the  vendor  adduced  evi- 
dence, showing  that  the  above-mentioned  danse  was  inserted  by  inadvertence, 
and  that  she  never  intended  to  incur  the  risk  of  opening  the  foreclosure  by 
conveying  under  the  power.  Held,  that  the  misapprehension  was  a  sufficient 
defence  to  the  enforcement  of  a  conveyance  under  the  power.' 

This  was  the  appeal  of  the  defendant,  a  mortgagee,  who  had 
contracted  to  sell  freehold  property  comprised  in  her  security,  and 
against  whom  Yice-Chancellor  Stuart  had  made  a  decree  in  a 
suit  instituted  by  the  purchaser,  directing  the  specific  performance 
of  the  contract,  and  also  directing  that  the  conveyance  should  be 
.  made  by  the  defendant  under  a  power  of  sale  contained  in  the 
mortgage. 

The  question  was  whether  the  plaintijBT  was  entitled  to  a  con- 
veyance in  that  form  or  must  take  the  title  under  a  decree  for 
foreclosure,  obtained  under  the  following  circumstances :  — 

The  mortgage  to  the  defendant  was  created  by  an  indenture 
dated  the  22d  of  May,  1847,  made  between  Joseph  Travis  Clay  of 
the  first  part,  William  Clay  of  the  second  part  (who  was  a  party 
merely  for  the  purpose  of  joining  in  a  covenant  for  payment  of  the 
mortgage  money),  and  Ann  Marston  (the  defendant)  of  the  third 
part;  and  thereby  Joseph  Travis  Clay  granted,  released,  and 
confirmed  the  hereditaments  in  question,  which  consisted  of  free- 
hold property  at  Birkenhead,  unto  and  to  the  use  of  Ann  Marston, 
her  heirs  and  assigns,  subject  to  a  proviso  for  redemption  on  pay- 
ment of  7000Z.  and  interest  on  the  22d  of  November,  1847.  And 
the  deed  contained  a  power  of  sale,  either  in  the  event  of 
default  *  being  made  in  payment  of  the  principal  sum  of  *  231 
TOOOL,  on  six  months  ^  nptice  being  given  requiring  payment 

'  See  Morrison  v.  Barrow,  1  De  6.,  F.  &  J.  683,  688 ;  Barnard  v.  Caye,  26 
fieay.  253. 
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thereof  as  therein  mentioned,  or  in  the  event  of  anj  half-yearly 
payment  of  interest  for  the  sum  of  7000Z.,  or  for  so  much  thereof 
as  should  remain  due  or  owing,  or  any  part  of  such  interest  being 
at  any  time  thereafter  in  arrear  and  unpaid  by  the  space  of  three 
calendar  months  next  after  the  half-yearly  day  of  payment  upon 
which  the  same  should  become  due. 

A  second  mortgage  was  afterwards  made  by  an  indenture  dated 
the  80th  of  September,  1847,  between  Joseph  Travis  Clay  of  the 
one  part,  and  William  Clay  and  William  Lucas  of  the  other  part, 
whereby  Joseph  Travis  Clay  conveyed  the  premises  to  William 
Clay  and  William  Lucas,  their  heirs  and  assigns  (subject  to  the 
former  mortgage),  for  securing  the  payment  by  Joseph  Travis 
Clay  to  William  Clay  and  William  Lucas,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  or  their  or  his 
assigns,  of  the  sum  of  8,000/.  with  interest  thereon.  It  appeared 
that  this  amount  had  been  advanced  by  William  Clay  and  William 
Lucas  as  co-executors  and  co-trustees  with  Joseph  Travis  Clay, 
xmder  the  will  of  one  William  Clay,  deceased,  out  of  trust  moneys 
held  by  them  upon  trusts  under  which,  in  the  events  which  had 
happened,  William  Lucas  and  Elizabeth  his  wife,  in  right  of 
Elizabeth  Lucas,  Daniel  Butter  and  Hannah  Maria  his  wife,  in 
right  of  Hannah  Maria  Butter,  and  Sarah  Ann  Clay,  Amelia  Clay, 
and  Mary  Clay,  were  the  only  persons  beneficially  entitled. 

On  the  5th  of  December,  1848,  the  defendant  filed  a  foreclosure 

bill  against  the  assignees  of  Joseph  Travis  Clay  and  of  William 

Clay  (who  had  both  become  bankrupt),  and  against  William  Clay, 

William  Lucas  and  Elizabeth  his  wife,  Joseph  Travis  Clay, 

*  232   Daniel  Butter  *  and  Hannah  Maria  his  wife,  Sarah   Ann 

Clay,  Amelia  Clay,  and  Mary  Clay. 

The  defendants  William  Clay,  William  Lucas  and  Elizabeth  his 
wife,  Daniel  Butter  and  Hannah  Maria  his  wife,  Sarah  Ann  Clay, 
Amelia  Clay,  and  Mary  Clay,  by  their  answer  to  the  said  bill, 
respectively  stated,  amongst  other  things,  that  they  and  each  of 
them  did  thereby  renoimce  and  disclaim  any  estate  or  interest 
whatsoever  at  law  or  in  equity  in  the  mortgaged  premises,  or  any 
part  thereof,  or  in  any  other  matters  or  matter  whatsoever  in  ques- 
tion in  the  said  suit ;  and  that  they  had  by  a  deed-poll  dated  the 
8th  of  May,  1849,  disclaimed  all  right,  title,  interest,  and  estate 
whatsoever  in  the  premises. 

The  deed-poll  thus  referred  to  was  acknowledged  by  Elizabeth 
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Lucas  and  Hannah  Maria  Butter  according  to  the  provisions  of 
the  act  for  abolishing  fines  and  recoveries,  and  by  it  William  Olay, 
William  Lucas  and  Elizabeth  his  wife,  Daniel  Butter  and  Hannah 
Maria  his  wife,  Sarah  Ann  Clay,  Amelia  Clay,  and  Mary  Clay,  dis- 
claimed all  estate,  right,  title,  interest,  equity  of  redemption,  claim, 
and  demand  whatsoever  in  or  to  the  several  pieces  or  parcels  of 
land,  hereditaments,  and  premises  by  the  indenture  of  the  30th  of 
September,  1847,  expressed,  or  intended  to  be  granted,  released,  and 
confirmed,  and  all  powers,  trusts,  and  provisions  contained  in  the 
said  indenture  in  relation  thereto.    It  was  further  witnessed  by 
this  deed  that  William  Clay,  and  William  Lucas  and  Elizabeth  his 
wife,  Daniel  Butter  and  Hannah  Maria  his  wife,  Sarah  Ann  Clay, 
Amelia  Clay,  and  Mary  Clay,  for  the  satisfieustion  of  the  defendant, 
or  any  other  person  or  persons  who  were  or  might  be  interested 
in  the  same  hereditaments,  but  not  by  way  of  acknowledgment 
or  admission  of  their  or  any  of  their  having  accepted  the 
*  conveyance  or  assurances  expressed  or  intended  to  be   *  288 
made  by  the  recited  indenture,  or  of  any  estate,  right,  title, 
interest,  equiiy  of  redemption,  claim,  or  demand  whatsoever,  in, 
to,  out  of,  or  upon  all  or  any  of  the  hereditaments,  and  so  far  only 
.as  they  lawfully  could  or  might,  but  no  further  or  otherwise, 
granted  and  released  unto  the  defendant,  her  heirs  and  assigns, 
the  mortgaged  hereditaments  freed  and  discharged  of  and  from 
all  right  or  equity  of  redemption,  if  any  such  could  be  assumed  to 
have  existed  under  the  indenture  of  the  80th  of  September,  1847. 
The  foreclosure  suit,  with  two  supplemental  suits  occasioned  by 
a  sale  of  part  of  the  property  and  a  change  of  assignees,  came  on 
to  be  heard  on  the  23d  of  April,  1850,  and  a  decree  was  made  to 
the  following  effect :  ^^  Upon  hearing  the  indenture  of  mortgage  of 
the  22d  of  May,  1847,  and  the  deed-poll  of  the  8th  of  May,  1849, 
read,  and  the  defendants,  William  Clay,  William  Lucas  and  Eliza- 
betii  his  wife,  Daniel  Butter  and  Hannah  Maria  his  wife,  Sarah 
Ann  Clay,  Amelia  Clay,  and  Mary  Clay,  by  their  answer,  disclaim- 
ing all  interest  in  the  mortgaged  premises  at  Birkenhead  in  the 
pleadings  mentioned,  and   the  defendants,  Henry  Philip  Hope, 
John  Brooke,  Joseph  Travis  Clay,  William  Pennell,  and  John 
Whitwell,  by  their  counsel  consenting,  it  is  ordered  and  decreed 
that  the  defendants  shall  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  right,  title,  interest,  and  equity  of  redemption,  of, 
in,  and  to  the  hereditaments  comprised  in  the  plaintiff's  mortgage." 
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Tlie  agreement  for  sale  was  dated  the  9th  of  December,  1850, 
and  was  made  between  Ann  Marston,  for  herself,  her  heirs,  exec- 
utors, and  administrators,  of  the  one  part,  and  the  plaintiff  James 
Otley  Watson,  for  himself,  his  heirs,  executors,  and  administrators, 

of  the  other  part. 
*  234       *  It  contained,  among  other  stipulations,  the  following : 
^^  That  the  said  Ann  Marston,  being  a  mortgagee  with  power 
of  sale,  shall  enter  into  no  covenant  for  title,  except  the  usual  cot- 
enant  against  incumbrances." 

The  abstracts  were  delivered  shortly  after  the  sale,  and  on  tiie 
27th  of  December,  1850,  the  plaintiff's  objections  to  the  abstracts 
were  delivered;  one  of  which  was,  that  the  defendant  having 
contracted  to  sell  as  mortgagee,  the  power  of  sale  should  be 
set  out. 

On  the  20th  of  January,  1851,  Mr.  Fisher,  the  defendant's 
solicitor,  returned  his  answers  to  the  objections,  and  thereby  stated 
that  the  defendant  sold  not  as  mortgagee,  but  as  absolutely  entitled 
by  virtue  of  the  decree  of  foreclosure. 

After  some  correspondence,  Mr.  Fisher,  on  the  26th  of  April, 
1851,  sent  to  the  plaintiff  a  letter  of  that  date,  wherein  he  sug- 
gested that  the  power  of  sale  which  the  defendant  enjoyed  by  her 
mortgage  ceased  when  the  decree  of  foreclosure  was  made,  and 
that  she  could  not  be  advised  to  convey  to  the  plaintiff  in  the 
character  of  mortgagee ;  but  he  offered  that  she  should  enter  into 
the  ordinary  covenants  for  title  as  owner,  instead  of  the  mere 
covenant  that  as  mortgagee  she  had  not  incumbered,  as  prescribed 
by  the  contract. 

In  reply  to  the  last>mentioned  letter,  the  plaintiff,  on  the  29th 
of  April,  1851,  wrote  to  Mr.  Fisher  as  follows :  ^^  I  am  not  sure 
whether  I  knew  of  the  foreclosure  suit  before  the  contract  was 
signed.  I  think  not ;  but,  supposing  I  did,  it  is  manifest  that  both 
buyer  and  seller  preferred  an  exercise  of  the  power  of  sale  to  a 
title  under  the  suit,  and  that  preference  I  have  always  retained, 
and  still  do  retain.  Whether  the  decree  in  that  suit  de- 
*  235  stroyed  *  the  power  of  sale  is  a  matter  for  my  consideration 
rather  than  the  vendor's,  and  I  am  advised  it  does  not. 
I  am  further  advised  that  the  foreclosure  suit  is  defective." 

The  prayer  of  the  bill  in  the  present  suit  was,  that  the  defendant 
might  be  decreed  specifically  to  perform  the  agreement,  and  under 
and  by  virtue  and  in  exercise  of  the  power  of  sale  so  contained  in 
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the  mortffELge-deed  of  the  22d  of  May,  1847,  as  aforesaid,  to  con- 
vey, and  assure  the  said  hereditaments  and  premises  to  the  plain- 
tiff^ or,  as  he  should  direct,  pursuant  to  the  terms  of  the  agreement. 

On  behalf  of  the  defendant,  her  solicitor,  Mr.  Fisher,  deposed 
Qiat  the  clause  relied  upon  in  the  agreement  as  to  the  defendant 
being  a  mortgagee  with  power  of  sale  was  inadvertently  intro- 
duced, having  been  copied  from  a  former  contract  for  sale  of 
another  part  of  the  property  entered  into  before  the  foreclosure 
decree  was  made;  and  that,  although  the  several  other  clauses 
and  stipulations  in  flie  contract  had  been  the  subject  of  nMich  dis- 
cussion before  the  same  was  finally  settled,  yet  no  discussion  what* 
ever  took  place  relating  to  that  clause,  nor  had  the  same  been  in 
any  manner  adverted  to  by  either  party  in  the  course  of  the  dis- 
cussion which  took  place  relative  to  the  other  terms  of  the  con- 
tract ;  and  that  the  defendant  and  her  solicitor  fully  supposed  and 
believed  that  the  defendant  was  selling  the  estate  as  the  absolute 
owner  thereof,  and  without  any  liability  to  account  for  the  proceeds 
of  such  sale  to  any  one. 

By  the  decree  under  appeal  it  was  declared  that  the  plaintiff 
was  entitled  to  a  specific  performance  of  the  contract  or  agreement 
dated  the  9th  of  December,  1850,  on  the  footing  that  the 
defendant  thereby  contracted  or  *  agreed  with  plaintiff  to  *  236 
sell  the  hereditaments  and  premises  comprised  in  the  said 
contract  or  agreement,  as  mortgagee  with  power  of  sale ;  and  it 
was  ordered  that  the  defendant,  Ann  Marston,  should,  under  and 
by  virtue  and  in  exercise  of  the  power  of  sale  contained  in  the 
mortgage  deed  of  the  22d  of  May,  1847,  convey  and  assure  the 
hereditaments  and  premises  comprised  in  the  said  contract  or 
agreement  to  the  plaintiff,  or  as  he  should  direct,  and  do  and 
execute  all  necessary  acts  and  deeds  for  that  purpose. 

JUr.  Bolt  J  Mr.  FoUett^  and  Mr.  BazalgetUj  for  the  plaintiff.  — 
The  agreement  was  expressly  entered  into  by  the  defendant  in  the 
character  of  mortgagee  with  power  of  sale,  and  the  plaintiff  is  enti- 
tled to  have  it  specifically  performed  by  the  defendant  in  that 
character.  The  defendant  has  instituted  no  suit  to  reform  the 
agreement,  nor  has  she  any  case  for  such  relief.  There  would  be 
an  end  of  the  relief  by  way  of  specific  performance  if  it  were  a 
sufficient  defence  to  say  that  the  defendant  did  not  contemplate  all 
the  consequences  of  the  contract. 
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[The  Lord  Justice  Knight  Bruce.  — ^Although  at  law  '^  igno- 
rantia  juris  nanjuvatj^  the  maxim  is  not  universally  applicable  in 
equity.  I  doubt  whether  the  plaintiff  is  not  preferring  a  bad  to  a 
good  title.] 

The  foreclosure  decree  gives  no  time  for  redemption,  but  pro- 
ceeds upon  a  deed  of  disclaimer  executed  by  two  trustees  and  two 
married  women.  Six  months  had  not  elapsed  from  the  time  of  the 
decree  when  the  sale  was  made. 

« 

[The  Lord  Justice  Eniqht  Bruce.  —  Were  they  not  co-defend- 
ants with  their  husbands  in  the  foreclosure  suit ;  and,  if  so,  could 
they  afterwards  set  aside  the  decree  7  His  Lordship  referred  to 
Twmer  v.  Tamer,  (a)] 

*  287  If  the  title  is  too  doubtful,  under  the  foreclosure  *  decree, 
to  be  forced  on  a  purchaser,  he  is  entitled  under  the  con- 
tract to  have  it  made  under  the  power  of  sale.  This  is  no  hard- 
ship on  the  vendor.  She  obtained  an  irregular  decree  for 
foreclosure,  and  in  less  than  six  months  afterwards  sold  for  a  sum 
three  times  as  great  as  the  amount  due  to  her  for  principal  and 
interest  on  her  debt.  The  agreement  for  sale  itself,  being  binding 
in  equity,  has  the  same  effect  (if  any)  in  opening  the  foreclosure 
as  a  conveyance  would  have ;  and  the  decree  for  specific  perform- 
ance has  not,  therefore,  deteriorated  her  position.  The  plaintiff 
is  at  all  events  entitled  to  a  specific  performance  and  to  a  good 
title;  and,  if  that  title  cannot  be  made  under  the  foreclosure 
decree,  the '  defendant  must  make  it  otherwise,  having  the  power 
to  do  so. 

They  referred'  to  Forster  v.  Hoggart.  (6) 

Mr.  Matins  and  Mr.  C.  Barber ,  for  the  appellant.  —  The  remedy 
by  way  of  specific  performance  is  discretionary,  and  will  not  be 
granted  if  the  contract  has  been  entered  into  under  a  mistake. 
Lord  Tawnshend  v.  Stangroom.  (c)  And  it  is  not  necessary  for 
the  defendant  to  institute  any  cross  suit  to  rescind  or  reform  the 
agreement. 

(a)  2  De  G.,  M.  &  6.  28.        (h)  15  Q.  B.  166.        (c)  6  Yea.  828. 
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Mr.  Bolt^  in  replj.  —  It  is  tnie  that  the  relief  by  way  of  specific 
performance  is  discretionary,  but  the  discretion  is  not  arbitrary. 
It  is  regulated  by  defined  rules  and  principles. 

•  The  Lord  Justice  Turner.  —  The  plaintiff  has  filed  this  bill 
to  enforce  the  specific  performance  of  an  agreement  entered  into 
under  these  circumstances :  The  defendant  was  originally 
a  mortgagee  *  of  the  estate,  and  had  obtained  in  1850  a  *  288 
decree  for  foreclosure.  Whether  the  equity  of  redemption 
was  regularly  or  completely  foreclosed  may  be  open  to  question. 
It  may  be  that  the  title  under  the  decree  could  not  be  enforced 
upon  a  purchaser.^ 

The  contract  for  purchase,  however,  contained  this  clause: 
'^  The  vendor  being  a  mortgagee  with  power  of  sale  will  only  enter 
into  the  usual  covenant  that  she  has  not  incumbered."  That,  no 
doubt,  imported  that  the  defendant  did  contract,  in  the  character 
of  mortgagee  with  a  power  of  sale.  The  question  which  we  have 
to  consider  is,  whether  the  agreement  containing  these  words  is 
to  be  enforced  against  her  by  directing  a  conveyance  under  the 
power.  It  is  clear,  if  the  evidence  is  correct,  that  the  agreement 
was  entered  into  by  the  defendant  under  the  impression  that  the 
surplus  after  payment  of  her  debt  was  to  be  her  property,  for 
which  she  was  to  be  under  no  liability  to  account.  And  I  do  not 
see  that  there  is  any  evidence  to  displace  that  view,  or  to  show  that 
Mr.  ilsher  was  in  any  way  aware  that  the  effect  of  the  insertion  in 
the  contract  of  the  clause  in  question  would  place  the  defendant  in 
the  position  of  being  liable  to  account  to  the  parties  interested 
in  the  equity  of  redemption  for  the  surplus. 

Now  relief  by  way  of  specific  performance  is  always  within  the 
discretion  of  the  Court.  This  discretion  is  of  course  to  be  exer- 
cised carefully.^  Specific  performance  is  not  to  be  withheld  merely 
upon  a  vague  idea  as  to  the  true  effect  of  the  contract  not  having 
been  known.  But,  upon  the  evidence  in  this  case,  I  think  that, 
although  there  may  have  been  an  intention  to  completer  under  the 
mortgage  title,  tiiere  was  no  impression  on  Mr.  Fisher's  part  that 
the  effect  would  be  to  convert  the  defendant  into  a  trustee 
of  the  surplus  for  the  mortgagors.    He  *  may  have  intended   *  289 

'  See  Collard  v.  Sampson,  ante^  224  and  n.  (1). 
*  See  1  Sngden  Y.  &  P.  (7th  Am.  ed.)  [285],  274  and  casei  in  note  (2). 
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that  the  purchase  should  be  completed  under  the  power ;  bat 
it  clearly  was  not  his  intention  to  deprive  the  defendant  of  the 
benefit  of  the  foreclosure.  The  rules  upon  which  the  Court  acts 
will  appear  from  two  or  three  cases.  In  Contigan  v.  Eastler^  (a) 
Lord  Bedksdale  said,  '^  When  a  person  undertakes  to  do  a  thing 
which  he  can  himself  do,  or  has  tlie  means  of  making  others  do, 
the  Court  compels  him  to  do  it  or  procure  it  to  be  done,  unless 
the  circumstances  of  the  case  make  it  highly  unreasonable  to  do  so. 
Hastier  had  a  contract  with  Parker,  which  he  could  have  carried 
into  ececution,  provided  he  could  either  have  got  the  consent  of 
the  mortgagee  to  the  lease,  contracted  for  by  Parker,  or  the  claim 
of  the  mortgagee  could  have  been  satisfied  by  payment  of  a  mort- 
gf^  debt  If  a  mortgagor  contracts  to  make  a  lease,  the  tenant 
has  a  right  to  say,  ^Tou  shall  either  obtain  the  consent  of  the 
mortgagee  or  redeem  the  mortgage;  or  if  you  complain  of  Uie 
hardship  of  this,  you  shall  rescind  the  contract.'  A  Court  of 
Equity  may  not  compel  the  mortgagor,  if  highly  inconvenient,  to 
pay  off  the  mortgage  for  the  purpose  of  giving  efiect  to  the  con- 
tract ;  but  then  he  shall  not  enforce  it  against  the  tenant,  if  the 
teiiant  does  not  wish  to  abide  by  it.  If  the  tenant  will  not  give 
up  the  contract,  the  Court  might  say  that  it  should  not  be  specifi- 
cally enforced  against  the  landlord  under  such  circumstances,  and 
leave  the  tenant  to  seek  his  compensation  in  damages  at  law." 
Wedgwood  v.  Adams  (5)  was  as  strong  a  case  as  could  be.  There 
Lord  Langdale  said,  "  I  conceive  the  doctrine  of  the  Court  to  be 
this,  that  the  Court  exercises  a  discretion,  in  cases  of  specific 
performance,  and  directs  a  specific  performance  unless  it  should 
be  what  is  called  highly  unreasonable  to  do  so.     What  is  more 

or  less  reasonable,  is  not  a  thing  that  you  can  define :  it 
*  240    *  must  depend  on  the  circumstances  of  each  particular  case. 

The  Court,  therefore,  must  always  have  regard  to  the  cir- 
cumstances of  each  case,  and  see  whether  it  is  reasonable  that  it 
should,  by  its  extraordinary  jurisdiction,  interfere  and  order  a 
specific  performance,  knowing  at  the  time  that  if  it  abstains  from 
so  doing,  a  measure  of  damages  may  be  found  and  awarded  in 
another  Court.  Though  you  cannot  define  what  may  be  consid- 
ered unreasonable,  by  way  of  general  rule,  you  may  very  well,  in 

(a)  2  Soh.  &  Lef.  166.  (5)  6  Beav.  605. 
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a  particular  case,  come  to  a  balance  of  inconvenience,  and  deter- 
mine the  propriety  of  leaying  the  plaintiff  to  his  legal  remedy  by 
recovery  of  damages." 

If  we  acceded  to  the  respondent's  argument,  we  should,  I  think, 
be  deviating  from  the  principles  on  which  the  Court  has  acted  in 
these  cases.  .  The  Court  does  not  refuse  a  specific  performance 
on  the  arbitrary  discretion  of  the  Judge.  It  must  be  satisfied  that 
the  agreement  would  not  have  been  entered  into  if  its  true  effect 
had  been  understood. 

It  was  insisted  that  the  foreclosure  was  as  much  opened  by  the 
^reement  to  sell  under  the  power  as  it  would  be  by  a  conveyance. 
I  am  by  no  means  satisfied  tiiat  this  was  the  case.  I  do  not  think 
fhat  by  reason  of  the  inadvertent  introduction  of  the  clause  relied 
upon,  it  would  be  competent  to  the  mortgi^rs  to  insist  that  the 
foreclosure  was  opened.  To  dispose  of  that  question,  it  would 
be  necessary  to  see  under  what  circumstances  that  stipulation 
found  its  way  into  the  agreement.  Now,  it  appears  upon  the 
evidence  that  the  dause  was  copied  from  the  draft  of  another 
contract  which  had  been  prepared  before  the  decree  for  foreclosure 
had  been  made,  and  that,  being  thus  transcribed  from  one  draft  into 
the  other,  it  was  overlooked  and  allowed  to  remain,  although  the 
vendor  had  between  the  preparation  of  the  two  acquired 
*  the  absolute  fee.  It  is  stated  in  the  evidence  that  no  dis-  *  241 
cossion  took  place  till  after  the  engrossment  of  the  agree- 
ment ;  and  that  at  the  time  of  the  preparation  of  the  drafk,  the 
defendant  believed  that  she  was  the  absolute  owner  of  the  property, 
and  was  prepared  to  sell,  and  intended  to  sell,  as  the  absolute 
owner,  having  obtained  the  decree  with  that  object.  It  appears 
that  she  did  not  consider  that  she  was  any  longer  liable  to  account* 
Under  these  circumstances,  I  think  we  diould  not  be  justified  in 
depriving  her  of  the  benefit  of  any  right  she  may  have  against  the 
mortgagors. 

Our  refusal  to  direct  a  specific  performance  is  not  the  exercise  of 
an  arbitrary  discretion ;  but  being  satisfied  that  the  circumstances 
of  the  case  bring  it  within  the  rule  to  be  deduced  from  former 
decisions,  we  think  that  the  bill  must  be  dismissed,  unless  the 
plaintiff  will  accept  the  conveyance  which  the  defendant  is  ready 
to  execute. 

The  Lord  Justice  Knight  Bbuce  concurred* 
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June  4. 

The  case  stood  over  for  the  plaintiff  to  consider  whether  he 
would  take  the  title  under  the  foreclosure^  and  it  is  belieyed  that 
ultimately  terms  were  arranged  for  the  completion. 


•242  *  WATSON  v.  ALLCOCK.i 

1853.    June  7.    Before  the  Lords  Justices. 

By  an  agreement  between  bankers,  a  customer,  and  a  surety,  the  surety  guaran* 
teed  the  balance  due  or  to  become  due  from  the  customer,  subject  to  a 
limit  and  to  a  proviso  empowering  the  surety  at  any  time  to  determine  by 
notice  his  liability  as  to  subsequent  dealings.  The  customer  afterwards 
obtained  a  loan  from  the  bank  beyond  the  limit  of  the  guarantee  on  a 
warrant  of  attorney,  and  simultaneously  with  it  a  second  agreement  was 
entered  into  between  the  bankers,  the  customer,  and  surety  that  the  warrant 
of  attorney  should  not  prejudice  or  affect  the  former  agreement,  and  that 
the  bank  would,  at  any  time  when  requested  by  the  surety,  enter  up  judg- 
ment and  issue  execution.  The  bank  omitted  to  file  the  warrant  of  attorney « 
and  the  customer  became  bankrupt :  Hdd,  — 

1.  That  the  agreement  to  issue  execution  was  not  nudum  pactum. 

2.  That  by  the  omission  to  ^le  the  warrant  of  attorney  the  surety  was  discharged.' 
8.  That  the  surety  who  had  pleaded  to  an  action  on  the  guarantee,  and  then 

filed  a  bill  for  an  injunction,  had  put  the  bank  to  unnecessary  costs,  and 
could  only  be  relieved  in  equity  on  paying  the  costs  at  law  subsequent  to 
the  declaration. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuabt, 
restraining  proceedings  at  law  upon  a  guarantee  given  by  the 
plaintiff  on  the  14th  February,  1860,  to  the  Craven  Bank,  to  secure 
all  sums  then  due  or  which  might  become  due  from  the  .plaintiff's 
son  to  the  bank,  to  the  extent  of  1000/.,  provided  that  if  the  plain- 
tiff should  give  notice  in  writing  to  the  Craven  Bank  determining 
the  guarantee,  he  should  be  liable  only  to  the  extent  aforesaid  for 
the  amount  due  from  John  Watson,  the  son,  to  the  Craven  Bank  at 

>  S.  C,  17  Jut.  56S;  22  L.  J.  Ch.  868. 

'  See  Parker  v.  Watson,  8  Exch.  404 ;  22  L.  J.  Exch.  167 ;  Chitty  Contr. 
(10th  Am.  ed.)  577  and  note  (y)  ;  1  Story  Eq.  Jur.  §  325 ;  Watts  v.  Shuttle- 
worth,  5  H.  &  N.  235 ;  29  L.  J.  Ex.  229 ;  affirmed,  7  H.  &  N.  353 ;  7  Jur.  N.  S. 
945 ;  Strange  v.  Fooks,  9  Jur.  N.  S.  943 ;  8  L.  T.,  N.  S.  789 ;  4  Giff.  408 ; 
Surge,  Suretyship  (1st  Am.  ed.),  115,  116. 
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the  time  of  giving  such  notice,  but  not  for  any  money  advanced  or 
liability  incurred  by  the  Craven  Bank  subsequent  to  the  date  of 
such  notice. 

The  question  was  as  to  the  effect  upon  this  guarantee  of  a  subse- 
quent transaction  in  March,  1851,  when  the  balance  due  on  the 
guarantee  amounted  to  1000/.  In  that  month  the  bank  advanced 
to  the  son  SOOZ.,  in  addition  to  the  1000/.  upon  his  warrant  of 
attorney,  dated  the  19th  of  March,  1851,  to  confess  judgment  for 
2600/.,  subject  to  a  defeasance  on  payment  of  the  floating  balance 
of  his  account  not  exceeding  1800/.,  and  a  proviso  that  the 
guarantee  given  by  the  plaintiff  should  not  in  any  *  manner  *  248 
be  prejudiced  or  affected  by  the  warrant  of  attorney. 

Contemporaneously  with  the  warrant  of  attorney,  the  father,  the 
son,  and  the  bank  signed  an  agreement,  whereby,  after  reciting  that 
the  son  had  executed  the  warrant  of  attorney  with  his  father's 
sanction,  it  was  agreed  and  declared  that  the  memorandum  of  the 
14th  of  February,  1850,  should  not  be  in  any  manner  prejudiced  or 
aflGacted  by  the  execution  of  the  warrant  of  attorney,  or  by  any 
judgment  to  be  entered  up  and  execution  issued  thereon,  and  that 
all  moneys  recovered  under  the  warrant  of  attorney  should  be  first 
applied  in  reduction  of  the  balance  of  the  banking  account  of  the 
son  remaining  due  at  the  time  of  levying  such  execution,  before 
the  memorandum  of  the  14th  of  February  should  be  capable  of 
being  performed  or  satisfied  by  the  plaintiff,  either  wholly  or  in 
part,  to  the  end  and  intent  that  the  father's  guarantee  should 
remain  effectual  to  the  extent  of  1000/.,  after  judgment  should 
have  been  entered  up  on  the  warrant  of  attorney  and  execution 
levied  in  pursuance  thereof,  and  the  proceeds  of  such  execution 
placed  to  the  credit  of  the  son's  acpount.    And  it  was  lastly  de« 
Glared  and  agreed,  that  for  the  privilege  or  protection  of  the  plain- 
tiff (in  addition  to  the  proviso  contained  in  the  memorandum  of 
the  14th  of  February  for  discharging  him  from  continuing  his 
responsibility  on  his  giving  notice  to  the  bank  of  his  desire  to  be  so 
discharged),  the  bank  should,  on  being  required  so  to  do  in  writing 
by  the  plaintiff  (although  such  requisition  should  in  no  wise  be 
necessary  as  between  the  bank  and  the  son),  enter  up  judgment  on 
the  warrant  of  attorney,  and  levy  execution  thereon  against  the 
goods  and  chattels  of  the  son,  as  soon  as  practicable,  and  apply  the 
proceeds  of  such  execution  in  reduction  of  the  balance  of  the  son's 
account. 
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*  244       *  The  warrant  of  attorney  was  not  filed  according  to  the 

provisions  of  the  136th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849. 

On  the  24th  of  March,  1851,  judgment  was  entered  up  upon  it. 

On  the  25th  of  August,  1851,  the  plaintiff,  by  notice  in  writing, 
required  the  bank  to  levy  execution.  Execution  was  accordingly 
levied,  and  goods  sold  under  it  to  the  amount  of  the  debt  due  from 
the  son  to  the  bank. 

Shortly  afterwards  the  son  became  bankrupt,  and  his  assignees 
recovered  back  from  the  bank  the  amount  levied  under  the  execu- 
tion, by  reason  of  the  omission  to  file  the  warrant  of  attorney,  or  a 
copy  of  it,  according  to  the  provisions  of  the  Act.  The  bank  then 
proved  under  the  bankruptcy,  and  having  received  two  dividends 
of  75.  6(2.  and  8d.  in  the  pound  on  their  debt,  they  brought  an  action 
against  the  plaintiff  on  the  guarantee. 

The  plaintiff  pleaded  several  pleas,  and  afterwards  filed  the  pres- 
ent bill  for  the  delivery  up  of  the  memorandum,  and  an  injunction 
to  restrain  further  proceedings  at  law  upon  it. 

The  Vice-chancellor  made  a  decree  accordingly,  with  costs,  (a) 

The  defendants  appealed  from  the  whole  decree. 

Mr.  J.  Baily  and  Mr.  W.  A.  Collins^  for  the  plaintiff.  — 

*  245    It  was  the  duty  of  the  bank,  as  between  them  and  the  *  plain- 

tiff, to  file  the  warrant  of  attorney ;  and  as  the  loss  has  been 
occasioned  by  their  neglect  to  do  so,  they  cannot  call  upon  the 
plaintiff  to  make  it  good.  It  is  well  settled,  that  any  conduct  of 
the  creditor  which  may  prejudice  the  siurety,  discharges  him. 

They  cited  Acraman  v.  Memaman^  (6)  Capel  v.  Bvtlerj  (<?) 
Stratan  v.  Bastallj  (d)  Bonser  v.  Cox.  (e) 

Mr.  Malins  and  Mr.  R.  Nichols^  for  the  appellants.  —  The 
original  guarantee  was  wholly  independent  of  the  agreement  of 
1851,  and  cannot  be  affected  by  it.  As  between  the  plaintiff  and 
the  bank,  the  latter  agreement  was  a  mere  nudum  pactum ;  and 

(a)  His  Honoris  judgment  will  be  found  reported  in  the  first  volume  of 
Messrs.  Smale  &  Gifiard's  Reports,  p.  319. 

(b)  16  Jur.  iocs.  ((f)  2  T.  R.  866. 

(c)  2  Sim.  &  St.  457.  (e)  6  Beav.  110. 
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moreover  it  provided  that  the  original  guarantee  should  not  be 
prejudiced  or  affected  by  the  warrant  of  attorney. 

The    Lord   Justice   Knight    Bbuce    referred    to    JDryden   v. 
Fro9t.  (a) 

Mr.  Baily  was  only  called  on  to  reply  on  the  question  of  costs. 

Ths  Lord  Justice  Tubneb.  —  This  case  appears  to  me  to  be 
free  from  any  reasonable  doubt.     The  transaction  in  question 
seems  to  have  been  this :   There  was  a  guarantee  given  by  the 
plaintiff  in  February,  1850,  to  the  Graven  Bank  for  the  amoimt 
which  might  from  time  to  time  be  due  to  the  bank  on  their  ac- 
count current  with  the  plaintiff's  son,  to  the  extent  of  lOOOI.    In 
the  month  of  March,  1851,  the  son  required  a  further  credit 
from  the  bank  to  the  extent  *  of  8002. ,  and  it  was  agreed    *  246 
that  further  credit  to  that  extent  should  be  given  by  the 
bank  to  the  son,  upon  the  terms  of  the  son  giving  to  the  bank  a 
warrant  of  attorney  to  secure  the  whole  1300/.     What  the  effect 
of  that  would  have   been  if  the  transaction  had  rested  on  the 
warrant  of  attorney  it  is  not  necessary  for  us  to  decide ;   for, 
besides  the  warrant  of  attorney,  there  was  a  document  connected 
with  it,  by  which  the  father  became  a  party  to  the  latter  transao* 
tion  with  the  bank.    This  document  was  an  agreement  between 
the  father  and  son  and  the  bank,  stipulating  that,  for  the  privi- 
lege and  protection  of  the  father,  in  addition  to  the  proviso  con* 
tained  in  the  original  guarantee  or  memorandum  of  February, 
1850,  for  discharging  him  from  continuing  responsibility,  on  his 
giving  notice  to  the  bank  of  his  desire  to  be  so  discharged,  the 
bank  should,  on  being  required  in  writing  by  the  father  to  do  so, 
enter  up  judgment  on  the  warrant  of  attorney,  and  levy  execution 
thereon  against  the  goods  and  chattels  of  the  son  as  soon  as  prac- 
ticable, and  apply  the  proceeds  of  such  execution  in  reduction  of  the 
balance  of  the  banking  account.    There  is  a  distinct  undertaking, 
therefore,  by  the  bank,  contained  in  the  memorandum  of  the  19th 
of  March,  1851,  that  they  will,  upon  the  requisition  of  the  father, 
immediately  levy  execution  against  the  son  in  respect  of  the  13007. 
secured  by  the  warrant  of  attorney.    Assuming  that  undertaking 

(a)  8  M.  &  Cr.  670. 
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to  be  founded  on  a  sufficient  consideration,  it  placed  the  bank  in 
this  situation,  —  that  they  were  bound  to  issue  execution  upon  the 
application  of  the  father;  and  the  obligation,  therefore,  was  upon 
the  bank  to  place  themselves  in  a  position  to  issue  the  execution. 
For  this  purpose  it  was  necessary  for  them  to  file  the  warrant  of 
attorney  within  twenty-one  days,  as  required  by  the  Bankrupt  Law 
Consolidation  Act  (12  &  13  Vict.  c.  106,  §  136)  ;  but  this  they 
failed  to  do,  and  the  consequence  is,  that  the  agreement. 

*  247    they  entered  into  with  the  plaintiff  could  *  not  be  carried 

into  effect,  and  the  security  given  to  them  by  the  warrant 
of  attorney  has  been  lost.  It  has  been  contended,  however,  that 
there  was  no  sufficient  consideration  for  the  agreement  of  the  19th 
of  March,  1851 ;  but  that  agreement  was  connected  with  the  war- 
rant of  attorney  of  the  same  date,  which  again  was  connected 
with  the  further  loan  ;  and,  taking  the  three  instruments  together, 
I  think  there  was  sufficient  consideration  for  the  agreement  It 
was  observed,  also,  that  there  is  an  express  provision  in  the  agree- 
ment that  the  original  guarantee  should  not  be  in  any  manner  prej- 
udiced or  affected  by  the  execution  of  the  warrant  of  attorney ; 
and  it  was  argued  that  this  saved  whole,  under  all  circumstances, 
the  rights  of  the  bank  on  the  original  guarantee.  But  the  agree- 
ment only  provides  that  the  guarantee  shall  not  be  prejudiced  or 
affected  by  the  execution  of  the  warrant  of  attorney,  or  by  judg- 
ment to  be  entered  up  upon  it;  and  the  observation,  therefore, 
does  not  remove  the  argument  on  the  plaintiff's  behalf,  that  the 
guarantee  is  affected  by  the  neglect  on  the  part  of  the  bank  in 
making  effectual  their  security. 

I  think,  therefore,  that  this  decr.ee  is  right ;  and  the  only  re- 
maining question  is  as  to  the  costs  below  and  those  of  the  appeal. 
Now  the  plaintiff  in  equity,  it  appears,  thought,  in  the  first  instance, 
that  he  had  a  good  defence  at  law,  and  pleaded  several  pleas  in  an 
action  brought  by  the  bank  upon  the  original  guarantee  to  recover 
the  lOOOZ.  He  allowed  the  action  to  go  on  until  the  record  was  com- 
pleted, and  then,  and  not  till  then,  he  filed  this  bill  for  relief  against 
the  guarantee.  I  concur  in  Mr.  Malins^s  argument,  that  where  a 
party  defends  an  action  at  law,  and  afterwards  resorts  with  success 
to  a  Court  of  Equity,  it  is  the  habit  of  the  Court  not  to 

*  248    saddle  his  opponent  with  the  costs  both  at  law  *  and  in  equity, 

but  only  with  the  costs  of  one  proceeding.    The  plaintiff 
was  entitled  to  have  the  question  fairly  tried,  and  to  have  the  costs 
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of  one  trial  of  it,  but  of  one  onlj.  The  effect  of  his  proceedings 
in  this  case  has  been,  that  he  has  put  the  defendants  to  the  ex- 
pense of  a  double  litigation.  The  defendants  have  failed  in  equity, 
and  the  Vice-chancellor  was  therefore  right  in  giving  the  costs  in 
equity  against  them.  But  it  was  the  duty  of  the  plaintiff  to  have 
elected  at  an  earlier  stage  of  the  action  at  law  to  what  proceeding 
he  would  resort.  He  should  not  have  pleaded,  and  put  the  defend- 
ants in  equity  to  a  further  expense  at  law.  My  opinion  is,  that 
the  right  mode  of  dealing  with  the  costs  at  law  will  be  to  direct 
that  the  plaintiff  in  equity  should  pay  the  costs  at  law  subsequent 
to  the  declaratidn ;  and  with  respect  to  the  costs  of  the  appeal,  I 
think  that  the  plaintiff  in  equity  should  have  the  deposit  only. 

The  Lord  Justice  Benight  Bbuce.  —  The  warrant  of  attorney 
and  the  agreement  of  March,  1851,  formed  essentially  one  trans- 
action, and  the  agreement  therefore  cannot  be  considered  as  other- 
wise than  for  valuable  consideration  as  between  the  surety  and  the 
bankers,  because  under  the  former  agreement,  that  of  February, 
1850,  the  surety  had  power  to  give  notice  to  determine  his  liability 
for  any  advance  or  debt  that  might  be  incurred  after  that  notice. 
The  transaction  of  March,  1851,  was  calculated,  and  probably  in- 
tended, materially  to  influence  and  guide  his  discretion  as  to  giving 
or  abstaining  from  giving  such  a  notice.  The  agreement  of  March 
was  therefore  a  binding  agreement  in  every  sense  between  the  bank 
and  the  surety.  So  viewing  the  case,  I  think  it  impossible  to  come 
to  any  other  conclusion  upon  the  transaction  of  March  than  this, 
viz.,  that,  as  between  the  surety  and  the  bankers,  it  became 
the  *  duty  of  the  latter,  not  merely  by  implied  but  by  ex-  •  249 
press  contract,  to  give  the  surety  powdr  to  make  the  warrant 
of  attorney  an  available  and  effectual  instrument,  which  they 
abstained  from  doing.  I  entirely  agree  with  what  has  been 
said. 

VOL.  IV.  18  [  198  ] 
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BOUTTS  V.  ELLIS. 

1853.    Jiue  8.    Before  tlie  Lords  JuBTXcsfl. 

A  testator,  four  days  before  bis  death,  said  to*  his  wife:  '*I  am  a  dying  man; 
you  will  want  money  before  my  affairs  are  wound  up."  On  the  following  day 
he  gave  his  wife  a  crossed  check,  and  on  the  next  day  but  one,  remember- 
ing that  the  check  was  crossed,  he  asked  a  friend  who  visited  him  to  take  it, 
and  give  the  wife  another  for  it,  which  the  friend  did,  but  his  dietk  was 
post^lat^d.  The  testator^s  check  was  paid  before  the  testator's  death  to  his 
friend,  who,  afler  that  event,  gave  to  the  widow  a  cheeky  not  post-dated  for 
the  other.  Heldf  that  the  transaction  constituted  a  good  donatio  morUg 
eautd^ 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
reported '  in  the  seventeenth  volume  of  Mr.  Beavan's  Reports, 
p.  121,  where  the  facts  are  fully  stated.  The  following  is  a  short 
outline  of  them :  On  the  29th  of  February,  Thomas  Ellis,  the  tes- 
tator in  the  cause,  told  his  wife  that  he  was  dying,  and  that  she 
would  require  money  before  his  affairs  were  wound  up.  On  the 
following  day,  he  signed  and  delivered  to  her  a  check  upon  his 
bankers  for  10002.  On  the  4th  of  March,  remembering  that  the 
check  was  crossed,  he  asked  a  friend  named  Billiter,  who  called 
upon  him,  to  give  his  wife  another  uncrossed  check  upon  the  bank- 
ers of  the  latter  in  exchange  for  the  crossed  check.    Mr.  Billiter 

1  See  Witt  v.  Amis,  1  B.  &  S.  109 ;  Amis  v.  Witt,  83  Beav.  619.  But  the 
delivery  of  the  donor^s  check  on  his  banker,  which  was  not  presented  before 
the  donor^s  death,  was  held  not  a  good  dotiatio  mortis  cattsd,  Hewitt  o.  Kaye, 
L.  R.  6  £q.  198 ;  Second  National  Bank  v.  Williams,  13  Mich.  282 ;  Harris  v. 
Clark,  3  Comst.  93,  110,  121;  McKenzie  v.  Downing,  25  Geo.  669.  The 
donor^s  own  promissory  note,  payable  to  the  donee,  cannot  be  the  subject  of  a 
donatio  catud  mortis.  Parish  o.  S£one,  14  Pick.  198;  Smith  v,  Kittridge,  21 
Yt.  238 ;  Holley  v.  Adams,  16  Y t.  206 ;  Raymond  v.  Sillick,  10  Conn.  489 ; 
Flint  v.  Pattee,  33  N.  H.  520;  Copp  v.  Sawyer,  6  N.  H.  523.  But  the  promis- 
sory note  of  a  stranger,  whether  payable  to  bearer  or  to  order,  may  be  given 
ecnud  mortis  by  delivery  of  the  instrument  itself  with  or  without  indorsement. 
Caldwell  v,  Renfrew,  33  Yt.  2^3;  Grover  v.  Grover,  24  Pick.  261;  Bates  v. 
Kempton,  7  Gray,  382 ;  Sessions  v.  Moseley,  4  Cush.  87 ;  Bomeman  v.  Sidlin- 
ger,  15  Maine,  429 ;  Brown  v.  Brown,  18  Conn.  410 ;  Jones  &.  Dyer,  16  Ala. 
221 ;  Coutant  ©.  Schuyler,  1  Paige,  316 ;  Craig  v.  Craig,  3  Barb.  Ch.  78,  117, 
118 ;  Chase  v.  Redding,  13  Gray,  418 ;  Tuipin  v.  Thompson,  2  Met.  (Ky.)  420 ; 
€U>urley  v.  Linsenbigler,  51  Fenn.  St.  345.  See  also  Waring  v.  Edmunds,  11 
Met.  424. 
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did  sOy  but  his  check  was  post-dated.  The  testator  died  on  the 
4th  of  March;  but  before  his  death,  Mr.  Billiter  had  received 
the  proceeds  of  the  testator's  check.  On  a  subsequent  day  he 
received  back  his  postdated  check,  and  gave  the  widow  one  not 
postdated,  which  was  duly  honoured.  The  Master  of  the  Bolls 
had  held  that  the  gift  was  valid,  independently  of  the  question 
whether  it  was  a  good  donatio  mortis  eansd.  The  residuary  lega- 
tee appealed. 

*  Mr,  W.  R.  Mlis,  in  support  of  the  appeal.  —  This  was  *  250 
not  a  good  gift  inter  vivos^  for  the  subject  of  the  gift  was 
the  post-dated  check,  which  was  mere  waste  paper.  The  testator 
might  have  recovered  back  the  proceeds  of  his  own  check,  but  his 
wife  of  course  could  not ;  nor  was  there  any  thing  like  a  settle- 
ment of  it  to  her  separate  use.  Indeed,  it  is  clear  that  there  was 
no  intention  to  make  a  gift  if  the  testator  had  recovered.  The 
objection  as  to  the  worthlessness  of  the  paper,  which  was  the  only 
article  given  to  the  wife,  is  fatal  to  it  as  a  donatio  mortis  causd. 

Mr,  lAoyd  and  Mr.  Hislop  Clarke  for  the  widow,  and  Mr.  TT. 
W.  Cooper^  for  the  executors,  were  not  called  upon. 

Thb  Lord  Justice  Knight  Bruce.  —  The  circumstances  in  which 
this  gift  differs  from  an  ordinary  and  unquestionable  donation 
mortis  eausd  are  accidental  merely,  not  essential  or  substantial.  It 
appears  to  me  as  plain  and  good  a  donatio  mortis  causd  as  I  have 
ever  seen  or  heard  of. 

The  Lobd  Justice  Turner. — I  also  feel  no  doubt  upon  this  case. 
I  think  that  the  gift  of  the  original  check  was  never  revoked,  and 
that  it  constituted  a  good  donatio  mortis  eausd. 
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1858.    NoYember  21.    Before  the  Lord  Chancellor  Lord  Craitworth,  and  the 

LfORDS  JUSTICBS. 

An  estate  was  mortgaged  in  1841  for  2000Z.,  with  interest  at  5{.  per  cent.  In 
1842  the  mortgagor  died,  and  in  the  same  year  the  devisees  of  the  equity  of 
redemption  sold  by  auction  the  mortgaged  premises,  together  with  other 
lands  of  the  mortgagor's  for  2700^,  to  the  mortgagee.    The  usual  deposit 
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WAS  paid  at  the  time  of  the  sale,  and  by  the  conditionfl  of  sale  4L  per  cent 
was  payable  on  the  balance  of  the  purchase-money.  The  mort^^ee  entered 
into  possession  in  1842,  and  remained  in  such  possession  until  her  death  in 
1847,  when  her  devisees  entered  into  possession.  Upon  a  claim  filed  by  the 
devisees  of  the  mortgagor  against  the  devisees  and  executors  of  the  mortgagee 
for  specific  performance  of  the  contract  to  purchase,  eleven  years  after  tibe 
sale,  no  demand  having  been  made  daring  that  period  either  for  the  payment 
of  the  residue  of  the  purcbase-money  into  Court,  or  for  interest  on  the  mort- 
gage. Hddf  under  the  circumstances,  that  a  set-off  pro  tanto  was  to  be 
inferred  at  the  date  when  possession  was  taken  by  the  mortgagee,  and  that, 
firom  that  period,  interest  at  4^  per  cent  only  was  payable  upon  the  balance 
of  the  purchase-money.  ] 

This  was  a  motion  on  behalf  of  the  plaintiffs  Anne  Julia  Wallis 
and  Thurston  Collins,  by  way  of  appeal  from  a  decree  made  by  the 
Yice-Ghancellor  Stuart  upon  a  claim  on  the  24th  June,  1853. 
The  following  are  the  facts  out  of  which  the  question  argued  on 
this  appeal  arose.  The  claim  was  filed  by  the  plaintiffs  as  devisees 
of  the  vendor,  John  Wallis,  for  the  purpose  of  enforcing  the  spe- 
cific performance  of  a  contract  to  purchase  made  in  September, 
1842. 

The  vendor's  estate  had  been  mortgaged  in  February,  1841,  to 
a  trustee  for  Louisa  Sarel,  the  defendants'  testatrix,  to  secure  a 
sum  of  20002.  with  interest  thereon  at  the  ittte  of  52.  per  cent. 
That  sum  of  2000/.  formed  part  of  the  separate  estate  of  Louisa 
Sarel.  J.  Wallis  died  in  April,  1842,  and  shortly  after  his  death 
his  freehold  and  leasehold  estates  were  put  up  for  sale,  and,  on  the 
9th  September,  1842,  were  bought  by  the  defendant  G.  Bastard, 
as  the  agent  for  and  trustee  of  Louisa  Sarel.  The  total  purchase- 
money  for  such  estates  amounted  to  2700/.,  upon  which  a  deposit 
of  lOZ.  per  cent  was  paid  by  him,  amounting  to  270/.,  and  leaving 

a  balance  of  2430/.  due  in  respect  of  the  purchase-money. 
*  252  *  On  the  21st  of  December,  1842,  Louisa  Sarel  entered 
into  possession  of  the  purchased  property,  pursuant  to  cer- 
tain conditions  of  sale,  which  provided  for  the  payment  of  interest 
at  4/.  per  cent  per  annum  from  that  day  in  the  event  of  the  balance 
of  the  purchase-money  not  being  paid.  At  the  time  of  the  sale 
and  possession  being  taken,  the  mortgage-deeds  for  2000/.  were 
delivered  over  by  Louisa  Sarel  to  a  gentleman  who  was  then  acting 
as  the  common  solicitor  of  herself  and  also  on  behalf  of  the  plain- 
tiffs, in  part  payment  of  the  purchase-money.  L.  Sarel  died  in 
1847,  having  devised  all  her  estates  to  the  defendants,  whom  she 
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alao  appointed  executors.  In  1849,  H.  B.  Sarel,  one  of  the  exec- 
utors of  L.  Sarel,  and  in  whose  name  the  mortgaged  securities 
were  taken,  acknowledged  the  20007.  to  be  the  money  of  L.  Sarel, 
and  assigned  to  tlie  defendants,  her  executors,  the  securities  on 
which  the  mortgages  were  effected.  The  claim  submitted,  that 
after  deducting  the  mortgage  debt  from  the  purchase-money  there 
remained  4S0Z.,  with  interest  at  42.  per  cent  payable  thereon  from 
the  21st  December,  1842,  according  to  the  conditions  of  sale.  The 
claim  also  sought  a  reconveyance  of  the  mortgaged  estates. 

It  appeared  that  no  interest  had  been  paid  either  to  L.  Sarel  or 
to  the  defendants  in  respect  of  the  mortgage  since  1842,  and  no 
interest  upon  the  residue  of  the  purchase-money  had  ever  been 
claimed. by  the  plaintiffs.  The  delay  in  completing  the  purchase 
was  attributable  to  tlie  loss  of  the  tiUe^eeds. 

When  the  claim  came  on  to  be  heard  before  the  Yice-Chancellor 
Stuabt  on  the  24th  June,  1853,  he  declared  the  plaintiffs  entitled 
to  specific  performance,  directing  the  usual  inquiries  as  to  title, 
and  an  account  of  what  was  due  to  the  plaintiffs  in  respect 
of  the  purchase-money,  *  with  interest  at  the  rate  of  4Z.  per    *  258 
cent  from  the  21st  December,  1842,  the  day  when  the  de- 
fendants' testatrix  entered  into  possession,  and  also  an  account  of 
what  was  due  to  the  defendants  for  principal  and  interest  at  the 
rate  of  5/.  per  cent  per  annum  on  the  mortgage  from  the  9th  Feb- 
mary,  1841,  the  date  of  the  mortgage,  to  the  day  when  the  amount 
should  be  certified ;  and  upon  payment  of  what  should  be  found 
due  from  either  party  on  the  footing  of  the  above  declaration,  the 
prenuses  were  directed  to  be  conveyed  by  the  plaintiflb  to  the  de- 
fendants^ 

The  plaintiffs  now  appealed  from  the  whole  of  that  decree, 
except  so  far  as  it  directed  a  specific  performance. 

JIfr.  MoHtm  and  Mr.  Moxon^  for  the  plaintiffs,  in  support  of  the 
appeal.  —  The  decree  is  clearly  wrong  in  directing  any  reference 
as  to  title  and  in  charging  the  plaintiffs  with  interest  on  the  mort- 
gage money  after  the  period  when  the  defendants'  testatrix  entered 
into  possession.  Fludt/er  v.  Cocker,  (a)  In  the  case  of  Birch  v. 
(%,  (b)  Lord  St.  Leonards  sums  up  the  law  with  reference  to  the 
present  question  thus :  '^  From  the  time  at  which  the  purchaser  was 

(a)  12  Yes.  25.  (6)  3  H.  L.  Cas.  565;  see  p.  590. 
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to  take  possession  of  the  estate  he  would  be  deemed  its  owner,  and 
he  would  be  entitled  as  owner  to  the  rents  of  the  estate,  and  would 
have  kept  them  without  account.    From  the  same  period  the  seller 
would  have  been  deemed  owner  of  the  purchase-money,  and  that 
.  purchase-money,  not  being  paid  by  the  man  who  was  receiving  the 
rents,  would  have  carried  interest,  and  that  interest  would  have 
belonged  to  the  seller  as  part  of  his  property.    A  Court  of 
*254    Equity,  as  a  general  rule,  considers  this  to  follow:  *the 
parties  change  characters,  the  property  remains  at  law  just 
where  it  was,  the  purchaser  has  the  money  in  his  pocket,  and  the 
seller  still  has  the  estate  vested  in  him  ;  but  they  exchange  char- 
acters in  a  Court  of  Equity,  the  seller  becomes  the  owner,  of  the 
money,  and  the  purchaser  becomes  the  owner  of  the  estate.^ 


»> 


Mr,  W.  M.  JameB  and  Mr.  Bird,  for  the  defendants,  in  support 
of  the  Vice-Chancellor's  decree.  —  Here  the  entry  into  possession 
constituted  no  acceptance  of  tlie  title,^  because  it  was  before  the 
day  on  which  the  title  was  to  be  shown ;  and  it  may  be  presumed 
that  in  this  case  it  was  a  qualified  possession  entered  into  with 
the  concurrence  of  the  vendor :  (a)  in  fact,  the  possession  wss 
taken  alio  intuitu^  and  a  good  title  might  not  be  shown.  The  doc- 
trine of  set-off  is  clearly  not  available  in  the  present  case.  The 
two  transactions,  namely,  the  mortgage  and  the  sale,  were  totally 
distinct :  it  so  happens  that  part  of  the  mortgaged  premises  was 
the  same  as  the  part  sold,  but  some  portions  of  the  property  sold 
did  not  form  part  of  the  mortgaged  premises ;  and  the  mere  acci- 
dental circumstance  of  the  identity  of  some  of  the  property  mort- 
gaged and  sold  cannot  alter  the  rules  applicable  in  this  Court  to 
the  doctrine  of  seiroff.  That  doctrine  cannot  be  applied  before 
there  is  an  adjustment  of  accounts,  because  interest  is  to  be  calcu- 
lated between  the  parties,  and  until  that  adjustment  takes  place 
the  debts  may  be  separately  assigned,  and  a  Court  of  Equity  can- 
not, mider  such  circumstances,  regard  the  debts  as  extinguished. 
Pettat  V.  MliSj  (6)  Archdeacon  v.  Botves.  (c)  The  doctrine  of 
merger,  being  wholly  dependent  on  intention,  is  also  inapplicable ; 

for  it  cannot  here  be  presumed  that  the  defendants'  testa- 
*  265    trix  would,  *  under  the  circumstances,  have  so  contracted 

against  her  interest. 

(a)  1  Sugd.  V.  &  P.  18,  ed.  10.  (c)  3  Anat.  753. 

(6)  9  Yes.  663. 
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The  Lord  Chancellor  (without  calling  for  a  reply)  said :  This 
case  arises  under  circumstances  which  certainly  leave  no  doubt 
in  my  mind  as  to  what  is  the  reasonable  determination  to  be 
come  to.  The  only  question  is,  whether  that  is  the  legal  determi* 
nation. 

In  September,  1842,  Louisa  Sarel,  'being  the  mortgagee  of  cer- 
tain property  for  securing  2000Z.  and  interest  at  51.  per  cent,  the 
defendant  Bastard,  as  trustee  for  her,  entered  into  a  contract  with 
the  devisees  of  the  mortgagor  to  purchase  the  property  so  mort- 
gaged for  27001.    It  is  said  that  the  mortgage  did  not  include  all 
the  property  sold ;  but  it  does  not  appear  to  me  that  that  circum- 
stance makes  any  sort  of  difference.    Louisa  Sarel  was  let  into 
possession ;  a  deposit  of  300Z.  was  paid,  leaving  a  balance  of  4802. 
more  to  be  paid,  subject  to  a  settlement  of  any  arrears  of  interest 
that  might  exist.    The  terms  of  the  conditions  of  sale  were,  that 
interest  at  41.  per  cent  was  to  be  paid  on  the  residue  of  the  pur- 
chase-money;  but  the  purchase  was  virtually  completed  by  the 
entry  into  possession  and  the  payment  of  the  deposit ;  and  it  is 
also  to  be  observed,  that  about  five-sixths  of  the  purchase-money 
were  retained  in  the  hands  of  the  mortgagee.    Nothing  was  done 
about  the  balance.    Louisa  Sarel  remained  in  possession  from  1842 
down  to  the  period  of  her  death  in  1847 ;  and  ever  since  that 
period  the  defendants,  as  her  devisees,  have,  up  to  the  year  1858, 
continued  in  possession.    The  cause  of  the  non-completion  of  the 
purchase,  as  I  collect,  is  in  point  of  fact  attributable  to  the  loss  of 
some  of  the  titie<leeds.      The  delay  thus  arising  was  not  occa- 
sioned by  the  fault  of  the  purchaser,  but  of  the  vendor. 
The  purchaser,  *  however,  agrees  that  it  is  to  be  treated  as    *  256 
if  completed.    Under  such  circumstances,  the  reasonable 
thing  would  be  to  set  off  one  debt  a^inst  the  other  from  the  time 
when   j^ssession  was  taken.     The  purchaser  would  have  been 
bound,  if  the  vendors  had  pressed  it,  to  have  paid  into  Court  the 
2430Z.,  the  balance  of  the  purchase-money,  as  a  condition  for  being 
allowed  to  retain  possession.    That  was  not  pressed.     On  the 
other  hand,  no  request  was  ever  afterwards  made  by  the  mortgagee 
or  her  representatives  for  the  payment  of  interest  on  the  mort- 
gage money.    Bearing  in  mind  that  the  mortgage  exceeded,  as  it 
certainly  did,  five-sixths  of  the  purchase-money,  the  question  is, 
whether  such  a  course  of  dealing  is  not  to  be  treated  as  affording 
ground  for  the  inference  that  there  was  a  setoff  at  the  time  when 

[199] 


*  256  CASES  IN  GHANGEBT, 

• 

possession  was  taken  of  one  debt,  as  far  as  it  went,  against  iiie 
other.    I  think  it  must  be  so  treated. 

A  setoff  was  recognized  as  a  reasonable  act,  and  nothing  more, 
by  this  Court  long  before  it  found  its  way  into  a  Court  of  Common 
Law.  By  the  common  law,  there  was  no  such  thing  as  set-off. 
By  the  civil  law,  cross  debts  were,  by  mere  operation  of  law  and 
independently  of  the  acts  of  the  parties,  extinguished.  Set-off  or 
compensation,  according  to  the  language  of  the  ciTilians,  was  ip$o 
jurcy  (a)  and  there  was  an  end  of  the  debt  pro  tanto.  That  which 
was  long  the  doctrine  of  this  Court,  in  process  of  time  and  by  the 
act  of  the  legislature,  became  with  certain  modifications,  and  is 
now,  the  established  law  of  all  the  Courts  of  the  country.  I 
admit  that  there  may  be  circumstances  where,  although  set-off  may 
exist,  you  cannot  retrospectively  say  there  has  been  a  setoff,  either 
at  law  or  in  equity.    The  case  of  Pettat  v.  EUu^  (i)  referred  to 

by  the  respondents,  is  an  example  of  such  a  character. 
*  257       *  This  much,  however,  I  think  may  be  stated  as  a  veiy 

safe  proposition,  that  thjs  principle  of  set-off  is  quite  con* 
sistent  with  natural  equity,  and  that  where  it  can  be  adopted,  it  is 
an  arrangement  which  this  Court  will  be  very  ready  to  assist, 
while  it  will  look  to  any  circumstances  that  occurred  at  the  time 
when  persons  became  reciprocally  indebted,  in  order  to  say  that  a 
set-off  did  in  fact  take  place.  In  the  present  case,  from  the  circum- 
stance that  possession  was  taken  in  1842  by  the  mortgagee,  and 
that  no  claim  was  made  for  interest  by  either  pariy,  I  infer  that, 
whether  expressed  or  not,  it  was  the  agreement  perfectly  understood 
between  the  parties  that  the  one  debt  should  wipe  off  a  portion  of 
the  other  debt ;  in  effect,  that  there  should  pro  tanto  be  a  set-off. 
I  do  not,  therefore,  feel  called  upon  to  speculate  as  to  the  exact 
course  this  Court  would  have  pursued  if  the  parties  had,  in  the 
year  1842,  adversely  asserted  against  each  other  their  mutual 
rights ;  but  not  having  done  so,  they  must  be  understood,  like 
reasonable  persons,  to  have  adopted  an  arrangement  perfectly 
obvious  and  in  conformity  with  what  ought  to  have  been  done. 

So  much,  therefore,  of  the  Yice-Chancellor's  decree  as  directs  a 
reference  as  to  title  and  as  fixes  th^  date  from  which  the  calcula- 
tion of  interest  upon  the  purchase-money  and  on  the  mortage  is 
to  commence,  will  be  varied  by  striking  out  the  reference  as  to 
title,  and  by  declaring  tliat  the  principal  and  interest  due  on  the 

(a)  Dig.  Lib.  16,  tit.  2, 1.  21.  (6)  9  Yes.  563. 
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mortgage  ought  to  be  considered  as  having  been  applied  in  dis- 
charge pro  tanto  of  the  purchase-money  due  at  the  time  when  the 
defendants'  testatrix  entered  into  possession.  The  balance  of  the 
purchase-money  then  due  will  bear  interest  at  42.  per  cent. 

The  Lords  Justices  concurred. 

*  The  counsel  for  the  appellants  then  submitted  that  the    *  258 
plaintiffs,  having  succeeded  in  obtaining  a  decision  in  their 
favour  upon  the  only  matter  in  dispute,  were  entitled,  not  only  to 
the  costs  of  the  suit  in  the  Court  below,  but  also  to  those  of  the 
appeal. 

The  Lord  Chancellor,  however,  said  that,  looking  to  the  justice 
of  the  case,  neither  party  was  entitled  to  costs  ;  that  the  delay  was 
in  a  great  measure  attributable  to  the  plaintiffs  by  reason  of  the 
loss  of  the  title-deeds,  but  that  both  parties  appeared  to  have  slept 
on  their  rights  until  it  became  absolutely  necessary  to  have  recourse 
to  the  interference  of  the  Court. 


♦WATLINGTON  v.  WALDRON.  ^259 

1853.    December  14.    Before  the  Lord  Chancellor  Lord  Crakworth,  and  the 

Lord  Justice  Turnxb. 

A  testator,  by  his  will,  devised  all  his  real  estates  to  trustees  for  ninety-nine 
years,  without  impeachment  of  waste,  and,  subject  thereto,  to  the  use  of  his 
son  for  life,  without  impeachment  of  waste,  with  remainder  to  the  use  of  his 
granddaughter  for  life,  without  impeachment  of  waste,  with  remainder  to  her 
first  and  other  sons  in  tail,  &c  Hie  trustees  of  the  term  were,  in  the  eyent 
of  his  personal  estate  being  deficient,  to  raise  money  to  pay  debts  and  lega- 
cies. The  will  contained  an  express  provision  against  cutting  down  any 
timber  on  the  estates,  except  for  necessary  repairs,  until  the  granddaughter 
should  attain  twenty-one,  at  whidi  time  the  trustees  were  empowered  to  cut 
such  timber  '*  as  they  shall  think  fit,^  and  to  sell  and  pay  the  proceeds  to  the 
granddaughter.  The  son  entered  into  possession  and  died  before  the  grand- 
daughter attained  twenty-one.  She  then  became  tenant  for  life.  Some  time 
afterwards,  and  after  she  attained  her  majority,  the  trustees  sold  the  term  by 
auction  in  order  to  pay  debts.  It  was  stated  in  one  of  the  conditions  of  sale 
that  the  estate  was  sold  subject  to  any  rights  under  the  provisions  in  the  will. 
Eddj  that  the  will  created  no  obligatory  trust  in  favour  of  the  granddaughter, 
hot  that  the  power  to  the  trustees  to  cut,  &c.,  was  merely  discretionary. 
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This  was  a  special  case  involving  the  determination  of  a  ques- 
tion which  bad  arisen  in  a  suit  before  the  present  Lord  Chancellor 
when  Yice-Chancellor ;  and  although  a  decision  upon  that  occasion 
was  pronounced  by  his  Lordship  affecting  the  main  point  raised  in 
the  case,  it  was  agreed  by  all  parties  interested,  that  the  questions 
now  before  the  Court  were  not  concluded,  and  the  present  special 
case  therefore,  by  his  Lordship's  permission,  came  on  to  be  heard 
in  the  first  instance  before  his  Lordship,  assisted  by  the  Lord 
Justice  Turner. 

By  the  will  of  John  Webb,  dated  31st  July,  1826,  he  gave  and 
devised  all  his  real  estates  "  to  the  use  of  John  Clacy,  Daniel 
Wiltshin,  and  Daniel  Wiltshin  the  younger,  their  executors,  admin- 
istrators, and  assigns,  for  the  term  of  ninety-nine  years,  without 
impeachment  of  or  for  any  manner  of  waste,  upon  the  trusts  and 
for  the  purposes  thereinafter  declared ;  and  from  and  after  or 
other  sooner  determination  of  the  said  term  and  subject  thereto 
and  to  the  trusts  thereof  to  the  use  of  his  son  William  Butler 
Webb  and  his  assigns,  for  and  during  the  term  of  his 
*  260    *  natural  life,  without  impeachment  of  or  for  any  manner 
of  waste,  with  remainder  to  the  trustees  of  the  term  to 
preserve  contingent  remainders ;  and  from  and  after  the  decease 
of  his  said  son  William  Butler  Webb,  to  the  use  of  his  grand- 
daughter Caroline  Sarah  Webb  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  without  impeachment  of  waste,  with 
remainder  to  the  same  trustees  to  preserve  contingent  remainders ; 
and  after  the  decease  of  his  said  granddaughter  Caroline  Sarah 
Webb,  to  the  use  of  the  first  and  other  sons  of  his  said  grand- 
daughter Caroline  Sarah  Webb  successively  in  tail,  with  remainder 
to  the  use  of  all  and  every  the  daughter  and  daughters  of  his  said 
granddaughter  Caroline  Sarah  Webb',  as  tenants  in  common  in 
tail,  with  cross  remainders  in  tail."    And  the  said  testator  de- 
clared that  the  said  term  of  ninety-nine  years  thereinbefore  limited 
to  the  said  John  Clacy,  Daniel  Wiltshin,  and  Daniel  Wiltshin  the 
younger,  their  executors,  administrators,  and    assigns,  was  so 
limited  to  them,  upon  the  trusts  and  for  the  purposes  thereinafter 
mentioned  (that  was  to  say),  in  case  his  personal  estate  should 
happen  to  be  insufficient  to  pay  and  satisfy  the  several  legacies 
thereinbefore  bequeathed,  and  the  sum  of  4,000Z.  charged  on  his 
Norcut  estate  by  his  son  William  Butler  Webb's  marriage  settle- 
ment (in  the  event  of  that  sum  becoming  payable),  upon  trust 
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that  they  the  said  John  Clacy,  Daniel  Wiltshin,  and  Daniel  Wiltshin 
the  younger,  or  the  surviyors  or  survivor  of  them,  his  executors, 
administrators,  or  assigns,  should  by,  with,  and  out  of  the  rents, 
issnea,  and  profits  of  all  and  singular  the  said  last-mentioned  mes- 
suages, farms,  lands,  tenements,  and  hereditaments,  or  by  demise, 
mortgage,  or  sale  of  the  whole  or  part  thereof,  or  by  all  and  every 
or  any  of  the  ways  or  means,  levy  and  raise  such  sum  of  money  as 
should  be  sufficient  to  answer,  satisfy,  and  make  up  such  deficiency. 
And  the  testator  thereby  ordered  and  declared,  that  after 
answering  the  trusts  and  purposes  *  aforesaid  the  term  of  *  261 
ninety>nine  years  should  cease.  The  will  of  the  testator 
contained  the  following  proviso :  "  Provided  also,  and  I  do  hereby 
declare,  that  it  shall  not  be  lawful  for  my  son  William  Butler 
Webb  to  cut  any  part  of  the  timber  standing,  growing,  or  being 
upon  my  said  farms  and  lands  situate  in  the  estate  of  Norcut 
aforesaid  for  any  purpose  whatever,  except  for  necessary  repairs, 
nor  to  pull  down  any  of  the  buildings  now  standing  or  being  on 
the  said  farms  and  lands,  nor  to  commit  any  kind  of  waste  what- 
ever :  provided  also,  and  it  is  my  will  and  meaning,  and  I  do 
hereby  order  and  direct,  that  no  part  of  the  timber  standing,  grow- 
ing, or  being  in  or  upon  or  about  the  residue  of  my  said  freehold 
lands,  tenements,  and  hereditaments,  shall  upon  any  pretence  or 
any  purpose  whatsoever  (except  for  necessary  repairs)  be  felled 
or  cut  until  my  said  granddaughter  Caroline  Sarah  Webb  shall 
attain  the  age  of  twenty-one  years,  at  which  time  it  shall  be  lawful 
for  my  said  trustees  to  mark,  fell,  cut  down,  cart,  and  carry  away 
such  timber  as  they  shall  think  fit,  and  to  sell  and  dispose  of  the 
same  for  such  price  or  prices,  sum  or  sums  of  money  as  they  may 
tiiink  proper,  and  pay  the  money  to  arise  or  be  produced  by  such 
felling,  sale,  and  disposition  (i^ter  deducting  the  charges  and 
expenses  attending  the  same)  unto  my  said  granddaughter  Caroline 
Sarah  Webb,  for  her  own  sole  and  separate  use  and  benefit,  to 
whom  I  do  hereby  give  and  bequeath  the  same."  The  testator 
appointed  his  son  the  said  William  Butler  Webb,  John  Clacy, 
Daniel  Wiltshin  the  elder,  and  Daniel  Wiltshin  the  younger,  exec- 
utors of  his  said  will. 

The  testator  died  on  the  1st  March,  1828,  leaving  William 
Butler  Webb,  his  son  and  heir.  His  will  was  proved  by  Daniel 
Wiltshin  the  younger. 
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By  a  decree  bearing  date  15th  June,  1832,  in  a  cause 
*  262  *  in  which  William  Butler  Webb  was  plaintiff,  and  Christian 
Grace  and  others  defendants,  and  also  in  a  cause  in  which 
William  Butler  Webb  was  plaintiff,  and  Daniel  Wiltshin  defendant 
(the  two  other  trustees  having  disclaimed),  the  will  of  the  said 
testator  was  established,  and  the  usual  accounts  and  inquiries 
directed. 

William  Butler  Webb  died  in  May,  1885,  leaving  Oaroline  Sarah 
Webb,  his  only  child,  him  surviving,  who  attained  twenty-one  on 
the  4th  October,  1836. 

By  a  decree  made  in  the  above  and  certain  other  suits  of  revivor 
and  supplement  on  the  24th  March,  1841,  and  after  stating  that 
the  personal  estate  of  the  testator  was  exhausted,  and  that  it  was 
admitted  that  the  term  of  ninety-nine  years  in  the  lands  devised 
by  the  residuary  clause  of  the  said  testator's  will  would  be  wanted, 
it  was  ordered,  among  other  things,  that  the  Master  should  proceed 
to  a  sale  of  the  lands  comprised  in  the  term  for  the  residue 
thereof. 

Caroline  Sarah  Webb  married  the  defendant  Henry  Waldron 
and  died  on  the  26th  November,  1842,  leaving  one  only  child,  the 
defendant  Caroline  Elizabeth  Waldron.  Administration  of  the 
estate  and  effects  of  the  said  Caroline  Sarah  Waldron  was  granted 
to  her  husband  Henry  Waldron. 

In  pursuance  of  the  decree  of  the  24th  March,  1841,  part  of  the 
hereditaments  comprised  in  the  residuary  clause  of  the  testator's 
will  was  put  up  for  sale  for  the  residue  of  the  term  of  ninety-nine 
years  on  the  18th  January,  1843,  in  several  lots,  and  subject  to 
certain  conditions  of  sale,  but  only  one  of  which  related  to  the 
question  in  controversy  between  the  parties  to  the  special 
*263  *case,  and  which  condition  was  in  the  following  terms: 
^^  The  said  John  Webb,  the  testator,  by  his  will  directed 
that  no  part  of  the  timber  upon  tlie  said  hereditament  should 
(except  for  necessary  repairs)  be  felled  or  cut  until  his  grand- 
daughter Caroline  Sarah  Webb  should  attain  the  age  of  tweniy-one 
years,  at  which  time  it  should  be  lawful  for  his  trustees  to  fell,  cut 
down,  cart,  and  carry  away  such  timber  as  they  should  think  fit, 
and  dispose  of  the  same  for  such  price  or  prices  as  they  should 
think  proper,  and  pay  the  money  to  arise  therefrom  (after  deduct- 
ing the  charges  and  expenses  attending  the  same)  unto  his  said 
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granddaughter.  The  estates  comprised  in  the  accompanjing  par- 
ticalars  are  put  up  for  sale,  subject  to  any  rights  under  such  provi- 
sion." 

William  Watlington  became  the  purchaser  of  the  whole  of  the 
premises,  the  largest  portion  of  which  were  sold  by  public  auction, 
and  the  residue  by  private  contract,  for  the  sum  of  5804Z.,  and 
the  purchases  were  confirmed  by  this. Court,  and  the  purchase- 
money  paid  into  the  Bank  of  England  to  the  credit  of  the  causes ; 
and  the  term  of  ninety-nine  years  was  duly  assigned  to  him,  sub- 
ject to  the  sixth  condition  of  the  sale. 

By  an  order  made  in  the  original  and  supplemental  and  revived 
suits,  bearing  date  the  26th  July,  1849,  it  was,  amongst  other 
things,  ordeced  that  it  should  be  referred  to  the  Master  to  whom 
the  said  causes  stood  referred,  to  inquire  and  state  to  the  Court 
to  whom  the  timber  upon  the  estates  and  premises  comprised  in 
the  term  of  ninety-nine  years,  which  had  been  sold  as  therein 
mentioned,  belonged  at  the  time  of  such  sale.  The  Master,  by 
his  report  bearing  date  the  8d  July,  1850,  made  in  pursuance  of 
the  last-mentioned  order,  and  which  has  been  duly  confirmed, 
stated  and  certified,  amongst  other  things,  that  he  found 
that  the  testator's  *  granddaughter,  Caroline  Sarah  Webb,  *  264 
attained  her  age  of  twenty-one  years  on  the  4th  October, 
1836,  and  that  John  Clacy,  Daniel  Wiltshin,  and  Daniel  Wiltshin 
the  younger,  the  trustees  in  that  behalf  in  the  said  testator's  will 
named,  did  not  subsequently  to  the  4th  October,  1836,  cut  down 
any  timber  upon  the  estate  and  premises  comprised  in  the  term 
of  ninety-nine  years ;  and  that  the  timber  upon  the  estate  and 
premises  comprised  in  the  term  of  ninety-nine  years,  which  had 
been  so  sold  as  in  his  general  report  mentioned,  belonged  to  the 
defendant  Catherine  Elizabeth  Waldron,  as  reversioner  in  fee  under 
the  will  of  the  testator,  and  as  heiress-at-law  of  the  testator,  and 
of  her  mother,  Caroline  Sarah  Waldron.  William  Watlington 
was  not  a  party  to  the  suits,  nor  to  the  last-mentioned  inquiry. 

The  bequest  of  the  timber,  which  the  trustees  of  the  te&tator 
were  empowered  by  his  will  to  fell  and  cut  on  his  said  granddaugh- 
ter's attaining  the  age  of  twenty-one  years,  was  never  assented 
to  by' his  executors,  in  consequence,  as  Henry  Waldron  and  C.  E. 
Waldron  alleged,  of  the  disclaimer  by  two  of  the  executors  and 
the  institution  of  the  before-mentioned  suit. 
Shortly  after  the  purchase  of  W.  Watlington  had  been  confirmed, 
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G.  E.  Waldron  presented  a  petition,  which  came  on  to  be  heard 
before  the  Yice-Chancellor  Lord  Cbanworth,  prajring  that  she 
might  be  at  liberty  to  enter  upon  the  lands  and  premises  com- 
prised in  the  term  of  ninety-nine  years  sold  by  the  Master,  and 
to  work,  fell,  cut  down,  cart,  and  carry  away  such  of  the  timber 
standing  and  growing  upon  such  lands  and  premises  as  should 
be  fit  and  proper  to  be  felled  and  cut  down,  and  to  sell  and  dis- 
pose of  such  timber,  either  standing  or  after  it  might  have  been  cut 
down,  as  to  her  might  seem  most  desirable  and  advanta- 

*  265    geous ;   and  after  payment  of  costs,  *  to  pay  the  residue  of 

tiie  money  arising  from  such  «ale  or  sales  as  aforesaid  into 
Court  to  the  credit  of  that  cause,  to  an  account  to  be  entitled  "  the 
timber  account  of  the  defendant  C.  E.  Waldron,"  ^and  that  all 
dividends  and  accumulations  of  dividends  might  be  invested  in 
like  manner ;  or  that  there  might  be  a  reference  to  the  Master  to 
ascertain  what  timber,  if  any,  then  standing  and  growing  upon 
such  lands  and  premises  was  fit  and  proper  to  be  felled  and  cut 
down  ;  and  if  the  said  Master  should  find  that  there  was  any  tim- 
ber fit  and  proper  to  be  cut,  then  that  he,  or  the  petitioner  under 
his  direction,  might  proceed  to  a  sale  of  such  timber,  and  pay  the 
proceeds  into  Court  to  be  invested. 

The  petition  was  opposed  by  W.  Watiington,  and  his  Lordship 
upon  that  occasion,  by  an  order  dated  the  21st  February,  1851, 
directed  that  the  petition  shoidd  be  dismissed  with  costs. 

Instead  of  appealing,  the  petitioner,  C.  E.  Waldron,  consented  to 
have  the  question  respecting  the  right  to  the  timber  determined 
by  a  special  case. 

The  following  three  questions  were  now  presented  for  the  deci- 
sion of  the  Court. 

1.  Whether  J.  H.  Watiington,  the  devisee  of  the  purchaser  W. 
Watiington,  has  or  has  not  th^  right  to  fell,  cut,  and  carry  away 
for  his  own  use,  and  not  for  repairs  merely,  such  of  the  timber 
now  standing,  growing,  and  being,  or  which  may  hereafter  during 
the  term  of  ninety-nine  years  be  standing,  growing,  or  being,  in 
and  upon  the  estate  and  premises  comprised  in  the  term,  as  he 
may  tliink  proper. 

2.  Whether  C.  E.  Waldron  has  or  has  not  the  right, 

*  266    *  under  the  circumstances  hereinbefore  stated,  to  fell,  cut, 

and  carry  away  the  timber  for  her  own  use. 
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8.  'Whether  Henry  Waldron  has  or  has  not  any  and  what  right 
or  claim  to  the  timber  or  to  any  part  thereof. 

Mr.  Ru89eU  and  Mr.  Morris j  for  J.  H.  Watlington,  the  plaintiff. 
— With  respect  to  the  claim  of  Henry  Waldron,  the  trustees  of 
the  term  being  unimpeachable  of  waste,  the  effect  of  the  clause 
restraining  the  cutting  of  timber  till  the  granddaughter  attained 
twenty-one  did  not  diminish  their  rights  ultra,  and  after  that  time 
the  trustees  had  a  discretionary  power,  unless  it  can  be  contended 
that  the  words  of  the  will  amoimted  to  an  absolute  gift  of  the 
timber  to  the  granddaughter.  Admitting  that  the  conditions  of 
sale  expressly  left  the  purchase  open  to  the  operation  of  any  right 
which  mighl^be  made,  still  that  did  not  create  or  give  a  validity 
to  the  claim  of  the  granddaughter  greater  than  existed  before  the 
sale.  With  respect  to  the  claim  of  C.  E.  Waldron  as  the  rever- 
sioner, she  could  only  have  a  right  to  timber  unlawfully  cut  after 
the  expiration  of  the  term,  and  it  therefore  is  still  more  untenable 
than  that  of  the  granddaughter's  representative. 

Mr.  Bacon  and  Mr.  Lonsdale^  for  Henry  Waldron,  the  admin- 
istrator of  his  wife.  —  The  purchaser  of  a  term  has  not  the  right 
primd  fade  to  the  timber.  The  words  "  as  they  shall  think  fit " 
must  apply  to  the  fitness  of  the  timber  for  cutting,  and,  had  the 
sale  taken  place  during  the  minority  of  the  granddaughter,  there 
could  have  been  no  doubt  as  to  her  title.  In  this  case  the  trustees 
had  no  right  to  exercise  a  discretion  which  was  opposed  to  the 
obligations  of  the  trust  which  they  had  accepted.  In  the  language 
of  Lord  NoRTHiNGTON :  ^^  If  a  bill  had  been  brought  against 
the  trustees  to  *  assign,  allow,  or  direct  timber  mature  and  *  267 
fit  to  be  cut,  would  it  have  been  an  answer,  we  do  not  think 
fit  to  allow  it,  Stat  pro  ratione  voluntas.  I  think  the  Court  would 
not  have  been  satisfied  with  such  an  answer."  Hewett  v.  Hew- 
ett.  (a)  The  words  "  without  impeachment  of  waste  "  may  te 
.controlled ;  taken  alone  they  give  privileges  incident  to  the  estate, 
but,  as  observed  by  Parker,  V.  C,  in  the  case  of  Briggs  v.  Earl 
of  Oxford,  (li)  "  All  those  privileges  are  capable  of  being  qualified 
at  law,  and  also  by  way  of  trust  in  this  Court."  In  this  case  there 
will  be  enough  for  the  clause  to  operate  upon,  even  if  the  timber 

(a)  2  Eden,  832,  see  p.  885.  (6)  5  De  G.  &  Sm,  156 ;  see  p.  170. 
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is  withdrawn  from  the  operation  of  the  trust.  When,  as  in  the 
present  instance,  the  will  contains  eyidence  on  the  face  of  it  both 
of  a  general  and  of  a  particular  intention,  the  latter  will  preyail 
over  the  former ;  here  there  is  an  absolute  gift  of  the  timber,  and 
if  that  gift  had  preceded  instead  of  following  the  discretionary 
clause  to  the  trustees,  all  doubt  would  have  been  removed. 

Mr.  J.  Baily  and  Mr.  Hoffman^  for  C.  E.  Waldron,  the  heiress- 
at-law  of  the  testator  and  of  C.  S.  Waldron,  adopted  the  same  line 
of  argument  as  to  the  discretion  of  the  trustees  being  subordinate 
to  their  obligation ;  but  submitted,  assuming  the  decision  of  the 
Court  was  against  the  purchaser,  that  it  ought  to  be  in  favour  of 
0.  E.  Waldron,  in  accordance  with  the  Master's  finding. 

Lord  Justice  Turner,  in  the  course  of  the  argument,  referred  to 
Fordyce  v.  Bridges,  (a) 

Without  calling  for  a  reply,  the  Lord  Chancellor  said :  This 

case  does  not  admit  of  any  reasonable  doubt.    At  the 

*  268  *  date  of  the  testator's  will,  in  1826,  his  granddaughter, 

C.  S.  Waldron,  was  eleven  years  old.    The  testator  died  in 

1826.     His  son,  the  first  tenant  for  life,  died  in  1835. 

The  question  is  whether  the  proviso  restraining  the  cutting  of 
timber  during  the  minority  of  the  granddaughter  had  the  efiect  of 
preventing  the  trustees,  in  the  exercise  of  their  poii^r  of  sale 
of  the  term  of  ninety-nine  years,  from  making  a  title  to  the  timber. 
It  might  have  been  necessary  to  have  sold  the  term  immediately  on 
the  testator's  death,  and  it  is  an  extremely  improbable  intention  to 
impute  to  him  that  he  contemplated  the  sale  of  the  estate  with 
such  a  clog  upon  it,  as  that  the  trustees  might  at  any  time 
afterwards  enter  and  cut  the  timber,  and  give  it  to  the  grand- 
daughter. There  is  no  difficulty,  however,  in  understanding  the 
proviso  as  applicable  and  referring  only  to  the  estates  while 
enjoyed  by  the  son.  In  my  opinion  the  testator  never  contemplated 
that  it  should  apply  to  the  term  of  ninety-nine  years.  The  tes- 
tator has  directed  that  no  part  of  the  timber  shall,  except  for 
necessary  repairs,  be  felled  until  his  granddaughter  attained 
twenty-one,  ^^  at  which  time  it  shall  be  lawful  for  my  trustees  to 

(a)  2PliU.  497. 
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mark,  fell,  cut  down,  cart,  and  carry  away  such  timber  as  they 
shall  Uiink  fit ; "  the  son  having  an  interest  during  his  life  unim- 
peachable of  waste.  It  appears  to  me  that  the  words  ^^  as  they  shall 
think  fit "  clearly  refer  to  the  discretion  of  the  trustees,  and  do 
not  mean  such  timber  as  might  be  ripe  or  fit  for  the  axe. 

If  the  granddaughter  had  not  outliyed  her  father,  there  would 
have  been  no  doabt  in  the  matter,  but  the  contingency  which  the 
testator  thought  it  right  to  provide  against  was  the  event  of  the 
granddaughter  attaining  twenty-one  in  the  lifetime  of  her  father. 
It  so  happened  that  she  attained  twenty-one  after  the  death  of  her 
father,  when  she  heroelf  acquired  an  estate  for  life  unim- 
peachable of  *  waste,  and  it  would  be  idle  to  refer  the  pro-  *  269 
vision  to  that  state  of  circumstances.  By  this  construction 
we  are  enabled  to  avoid  tlie  anomaly  to  which  I  have  already 
referred,  of  there  being  a  power  of  sale  of  the  term,  with  a 
reservation  of  the  discretionary  right  of  entry  to  cut  timber. 

The  Lobd  Justice  Turner. — If  the  provision  restraining  the 
catting  of  timber  during  the  minority  of  the  granddaughter  is  to 
be  read  as  an  absolute  gift  of  the  timber  to  her,  two  clauses  of  the 
will  are  rendered  inconsistent,  the  power  of  selling  the  property 
for  the  term  without  impeachment  of  waste  not  being  reconcilable 
with  such  a  gift.  The  whole  will,  however,  is  consistent  if  it  be 
conBtrued  as  giving  the  trustees  of  the  term  a  power  merely  dis- 
cretionary, to  be  exercised  in  a  proper  state  of  circimistances, 
snch  as  that  of  the  granddaughter  attaining  twenty-one  in  her 
father's  lifetime.  The  case  of  Hewett  v.  Hewett  (a)  is  distinguish- 
able firom  the  present,  because  in  that  case  the  successive  tenants 
for  life  were  impeachable  of  waste,  and  no  timber  could  be  cut 
except  by  the  leave  of  the  trustees.  It  might  well  have  been  there 
held  to  be  incumbent  on  the  trustees  to  exercise  the  power.  In 
the  present  case  the  life-estates  are  limited  expressly  without  im- 
peachment of  waste. 

(a)  2  Eden,  832. 
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*  270  ♦  HOLMAN  v.  LOYNES. 

1858.    December  14.    1854.    January  25.    Before  the  Lord  ChanceDor  Lord 

Cramworth  and  the  Lord  Justice  Turner. 

An  attorney  was  engaged  in  the  sale  of  his  clients  property  by  auction,  on  which 
occasion  a  small  portion  only  of  the  property  was  sold.  He  was  subsequentlj 
employed  in  making  out  abstracts  of  title  of  the  portion  unsold,  and  sixteen 
months  after  the  completion  of  the  abstracts,  during  which  term  there  had 
been  no  employment  of  the  attorney  professionally  by  the  client,  the  attorney 
bought  a  portion  of  the  unsold  property,  and  debited  the  client  in  his  books 
for  drawing  the  agreement  for  sale.  The  consideration  which  was  on  the 
face  of  the  purchase  deed  stated  to  have  been  paid,  was  in  fact  composed 
partly  of  a  previous  debt  for  costs,  and  partly  of  such  an  annuity  as  the 
balance  of  the  purchase-money  would,  according  to  the  government  tables, 
obtain  for  a  healthy  life.  The  client  died  three  years  and  a  half  after  the  sale. 
It  was  in  evidence  that  the  client  was  of  intemperate  habits  for  many  yean 
previously  and  up  to  the  transaction  in  question.  It  did  not  appear  that  the 
attorney  had  made  any  special  inquiries  as  to  the  state  of  health  of  the  client, 
or  endeavoured  in  any  other  qiuirter  to  obtain  a  higher  annuity,  which  from 
the  intemperate  habits  of  the  client  might  in  all  probability  have  been  pro- 
cured :  Hddf  on  a  bill  filed  by  the  heir-at-law  of  the  client,  to  set  aside  tiie 
transaction,  that  the  relation  of  attorney  and  client  subsisted  at  the  time  of 
the  sale,  and  that  the  attorney  had  failed  to  show  that  no  industry  he  was 
bound  to  exert  would  have  got  a  better  bargain  for  his  client,  and  the  sale 
was  accordingly  set  aside. ^ 

This  was  an  appeal  by  the  defendant,  a  solicitor,  from  the 
decree  of  the  Vice-Chancellor  Stuart,  setting  aside,  at  tiie  suit  of 
the  heir-at-law  of  the  vendor,  two  purchases  by  the  defendant  of 
real  estate,  on  the  ground  that  the  relation  of  attorney  and  client 
subsisted  at  the  time  of  the  sales,  and  that  the  defendant  had  not 
duly  protected  the  interests  of  the  plaintiflfs  ancestor. 

The  material  circumstances  of  the  case,  and  the  several  points 
raised  on  the  hearing  of  the  appeal,  are  sufficiently  stated,  for  the 
purpose  of  this  report,  in  the  judgment  of  the  Lord  Chancellor. 

Mr,  Daniel  and  Mr.  WickenSj  for  the  plaintiff,  the  respondent. 

*  See  1  Story  Eq.  Jur.  §§  810,  811,  and  notes;  Newman  v.  Payne,  2  Yes. 
(Sumner's  ed.)  199,  note  (a) ;  1  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  [134,  135], 
302,  203  in  notes  to  Fox  o.  Mackreth ;  Hindson  v.  Weatherill,  5  De  G.,  M.  & 
G.  301 ;  Gresley  v.  Mousley,  4  De  G.  &  J.  78 ;  Lyddon  v.  Moss,  4  De  G.  &  J- 
104. 
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Mr.  WiUeoeky  Mr.  J.  M.  Taylor^  and  Mr.  SpinkSy  for  the  defend- 
ant, the  appellant. 

J£r.  WickenSy  in  reply. 

The  following  cases  were  cited  and  commented  upon  in 
•  the  argmnent :  Gibson  v.  Jeyes  ;  (a)  OuUb  v.  Salman  ;  (6)    *  271 
Wood  V.  Downe9  ;  (c)  MonteBquieu  v.  Sandys  ;  (d)  Cane  v. 
Lard  Mien ;  (e)  Edwards  v.  Meyrick;  (jg)  Jones  v.  Thomas;  (A) 
Austin  Y.  Chambers,  (t) 

The  Lord  Chancellor.  ^— The  bQl  in  this  suit  was  filed  by  the 
plaintiff,  as  heir-alrlaw  of  Charles  Holman,  to  set  aside  two  sales 
of  real  estate  made  by  Charles  Holman  to  the  defendant,  who  is 
an  attorney.  The  grounds  upon  which  the  sales  are  impeached 
are  the  alleged  relationship  of  attorney  and  client,  and  that  the 
defendant  did  not  duly  protect  the  rights  of  the  plaintiff's  ancestor 
in  the  transactions  in  question.  The  first  sale  impeached  took 
place  in  the  month  of  July,  1848 ;  the  second,  in  December,  1850. 

In  1846  there  had  been  an  attempted  sale  by  auction  of  the 
whole  of  the  property  of  Charles  Holman;  on  which  occasicm  it 
was  put  up  for  sale  in  nine  lots,  but  only  one  of  the  lots  was  then 
sold.  In  the  month  of  July,  1848,  Charles  Holman  sold  to  the 
defendant  four  of  the  lots;  the  consideration  being  expressed  to 
be  600Z.,  though  only  2601.  can  be  said  to  have  been  paid,  and  an 
annuity  of  402.  for  the  life  of  Charles  Holman.  In  December, 
1850,  there  was  a  sale  of  the  remaining  four  lots  to  the  defendant, 
the  consideration  for  which  was  an  annuity  of  26/.,  on  similar 
terms.  In  February,  1852,  Charles  Holman  died.  In  June,  1852, 
the  present  bill  was  filed.  The  defence  is,  first,  that  the  relation 
of  attorney  and  client  did  not  subsist ;  and,  secondly,  that  if  it  did 
subsist,  the  conduct  of  the  defendant  was  altogether  proper.  Now, 
if  the  relation  of  attorney  and  client  subsisted,  the  rule  of 
law  I  take  to  be  clear,  that  there  is  nothing  *  absolutely  *  272 
preyenting  an  attorney  purchasing  from  his  client,  but  then 
he  assumes  yery  heayy  responsibilities ;  he  cannot  sustain  his  pui^ 

(a)  6  Vc8.  266.  (c)  2  Dow.  289. 

(5)  4  Be  G.  &  8.  126.  (g)  2  Hare,  60. 

(c)  18  Ves.  120.  (h)  2  Y.  &  C.  498. 

(d)  18  Yes;  S02.  (0  6  01.  &  Fin.  1. 
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chase  ^'  unless  he  can  prove  that  his  diligence  to  do  the  best  for 
the  vendor  has  been  as  great  as  if  he  was  only  an  attorney  dealing 
for  that  vendor  with  a  stranger."  This  is  the  language  of  Lord 
Elbon,  in  CHbson  v.  Jeyes  ;  (a)  aii^d  a  little  fiirther  on,  in  the  same 
page,  the  same  very  learned  Judge  says,  ^'  But  from  the  general 
danger  the  Court  must  hold  that  if  the  attorney  does  mix  himself 
with  the  character  of  vendor,  he  must  show  to  demonstration  (for 
that  must  not  be  left  in  doubt)  that  no  industry  he  was  bound  to 
exert  would  have  got  a  better  bargain." 

What  we  have  to  dedde,  therefore,  is,  first,  the  question  of  fact, 
did  that  relation  subsist  which  creates  the  obligation  ?  and,  sec- 
ondly, if  it  did,  then  whether  the  defendant  duly  discharged  the 
duties  which  attach  upon  such  a  relationship.  The  first  question 
is  one  of  fact,  and  the  burden  of  proof  is  on  the  plaintiff.  I  think 
he  has  fully  made  out  the  proposition  for  which  he  contends, 
namely,  that  the  defendant  was  the  attorney  of  Charles  Holman 
within  the  meaning  of  the  rule ;  and  I  arrive  at  this  conclusion 
mainly  from  the  defendant's  own  books.  It  appears  from  those 
books  that  in  1836  the  defendant  acted  as  Charles  Holman's  attor- 
ney in  an  action  against  a  person  of  the  name  of  Nevill,  and 
Charles  Holman  became  indebted  to  him  for  the  costs  of  that 
action;  and  in  January,  1838,  an  arrangement  was  come  to 
whereby  the  amount  of  those  costs  was  fixed  at  the  sum  of  607. 
The  defendant  on  that  occasion  lent  Charles  Holman  402.,  and 
took  fi:om  him  a  note  for  lOOZ.  at  five  per  cent  interest,  with  a 

deposit  of  title-deeds.  No  further  professional  business 
*  278    occurred  until  the  year  ♦  1848 ;  in  September  of  which  year 

the  defendant  was  engaged  in  preparing  a  lease  for  Charles 
Holman,  to  a  Mr.  Ellis,  of  land  at  Wells  for  seven  years.  The 
next  transaction  was  the  sale  by  auction  in  1846,  and  that  led  to 
considerable  employment  by  Charles  Holman  of  the  defendant.  It 
appears  from  the  books  of  Mr.  Loynes  that  he  was  employed  by 
Charles  Holman  in  the  ordinary  way  in  whidi  a  client  employs  a 
solicitor  in  the  sale  of  an  estate.  I  see  the  entry  of  the  17th  April, 
1846 :  "  Holman  —  Attending  you  this  day  respecting  a  sale  of 
your  estate  at  Wells.  Conferring  thereon.  Taking  instructions 
to  offer  the  same  for  sale,"  &c.  &c.  It  seems  to  me,  therefore, 
that  the  defendant  undoubtedly  acted  as  the  attorney  for  Charles 

(a)  6  Yes.  266 ;  see  p.  271. 
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Holman  in  every  way  in  which  an  attorney  could  act  for  a  party 
who  was  about  to  sell,  and  did  attempt  to  sell,  his  estate  by  auc- 
tion. The  auction  took  place  on  the  20th  May,  1846.  Only  one 
lot,  however,  was  actually  sold,  and  from  that  time  up  to  the  19th 
March,  1847,  the  defendant  continued  to  act  as  the  attorney  for 
the  vendor;  he  was  engaged  in  carrying  into  execution  the  sale  of 
the  lot  that  was  sold ;  he  prepared  the  conveyance,  and,  in  short, 
acted  in  every  way  as  solicitor  of  the  vendor  in  carrying  that  sale 
into  execution.  After  the  completion  of  that  transaction  the 
defendant  prepared  an  abstract  of  title  of  the  eight  remaining  lots, 
evidently  that  they  might  be  ready  for  any  purchaser  who  might 
offer.  This  carried  on  the  business  up  to  the  month  of  April, 
1847  ;  what  he  had  done  up  to  and  at  that  time  was  clearly  as  the 
attorney  of  Charles  Holman.  So  the  matter  rested  until  July, 
1848,  when  the  defendant  himself  purchased.  Now  it  appears  to 
me  clear  that  the  defendant  was  at  that  time  the  attorney  of 
Charles  Holman  in  the  matter  of  this  sale.  He  had  been  put  in 
a  situation  to  communicate  with  any  vendor  who  might  offer,  and, 
in  truth,  was  the  agent  for  the  purpose  of  getting  the  estate 
sold.  I  do  not  attribute  *  any  thing  like  personal  miscon-  *  274 
duct  to  Mr.  Loynes,  the  attorney,  in  thus  communicating 
with  Mr.  Holman,  the  client ;  but  the  result  was,  that  the  attorney 
agreed  to  purchase  from  his  client.  If  it  was  necessary  to  have 
additional  proof  beyond  that  already  stated,  to  the  effect  that  Mr. 
Loynes  was  the  solicitor  of  Charles  Holman  at  the  time  of  his  pur> 
chase,  I  think  it  is  clearly  made  out  by  an  entry  in  his  own  book 
of  the  29th  July,  1848 :  ^^  Drawing  purchase  agreement  for  the 
sale  of  your  premises  at  Wells  to  Mr.  Loynes,"  (that  is  himself), 
^*  and  fair  copy  thereof.'' '  Nothing  can  more  completely  indicate 
that  he  was  at  that  time  acting  as  solicitor  for  the  vendor.  If  the 
defendant  had  not  been  himself  the  purchaser,  but  had  been  acting 
for  some  other  person,  it  would  have  been,  to  all  intents  and  pur- 
poses, the  charge  for  acting  as  the  solicitor  of  the  vendor.  I  come, 
therefore,  to  the  conclusion  that  he  was  the  solicitor  acting  in  the 
particular  transaction  for  the  vendor.  That  being  so,  the  next 
question  is,  did  he  duly  discharge  his  duty  ?  Has  he  shown  to 
demonstration,  for  that  is  what  Lord  Eldon  says  is  necessary 
(though  that  muj^t  be  taken  with  some  qualification,  —  demonstra- 
tion, literally  meaning  mathematical  certainty,  is  impossible  in 
such  cases),  but  has  he  shown,  what  for  want  of  a  better  expres- 
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sion  we  call  moral  certainty,  that  by  no  indnstrj  which  he  was 
bound  to  exert  he  could  have  got  a  better  bargain  for  Charles 
Holman  ?    I  think  he  wholly  fails  in  showing  that. 

As  to  the  first  purchase,  I  will  assume  that  6007.  would  have 
been  a  fair  price  for  the  property  sold  in  July,  1848 ;  but  there 
was  no  6007.  paid.  The  real  question  is  whether  3402.  was,  under 
the  circumstances,  a  fair  price  for  the  annuity  of  40/.  a  year.  I 
think  it  was  not.  The  value  of  such  an  annuity  on  an  average 
life  of    Charles  Holman's    age,  according  to    the    government 

tables,  appears  to  have  been  880/.,  or,  as  the  answer 
*  275    *  states,  340/.    But,  in  fact,  Charles  Holman's  life  was  not 

a  good  average  life.  The  evidence  —  not  to  go  into  detail 
—  satisfies  me  that  he  was  desperately  addicted  to  drinking.  One 
medical  witness  says  he  was  not ;  but  then  he  says  he  was  a  man 
of  very  gluttonous  propensities,  and  in  the  habit  of  eating  to  excess ; 
that  he  was  excessively  indolent,  and  would  not  take  proper  exer- 
cise, and  that  his  health  failed  in  consequence.  The  defendant 
Loynes  knew  this,  or  might  have  known  it  by  the  smallest  possible 
inquiry,  yet  the  value  of  that  life  was  calculated  at  about  ten  years' 
purchase.  In  fact,  he  only  lived  three  years  and  a  half  after  the 
first  transaction,  and  a  year  and  a  few  months  after  the  second. 
His  death  within  so  short  a  period  after  the  sale  would  not  be 
material  if  reasonable  pains  had  been  taken  to  ascertain  that  there 
was  nothing  materially  to  alter  the  value  of  his  life  as  calculated 
from  the  tables,  but  I  cannot  find  that  any  steps  were  taken  for 
that  purpose ;  no  inquiry  was  made  to  see  whether  his  Ufe  was 
insurable.  I  believe  if  such  inquiry  had  been  made  it  would  have 
turned  out  to  be  clearly  an  uninsurable  life ;  and  if  the  solicitor 
had  known  that,  he  might  well  have  bargained  with  a  third  person 
for  an  annuity  greatly  beyond  the  tables. 

The  second  purchase  took  place  in  December,  1850,  and  was  for 
an  annuity  of  26/.  a  year.  Exactly  the  same  observations  apply  to 
that  transaction.  The  consideration  is  stated  to  be  208/.  The 
value  of  such  an  annuity  on  the  tables  is  said  to  be  232/.,  but  it  is 
quite  obvious  it  would  have  been  very  much  less  if  the  state  of 
health  and  the  habits  of  Charles  Holman  had  been  taken  into 
account. 

It  is  also  to  be  observed,  that  the  consideration  is  not  correctly 
stated  on  the  face  of  either  of  these  deeds.    The  omission  to  state 
the  exact  circumstances  of  the  case  on  the  face  of  an  instru- 
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ment  of  this  nature  might  be  of  *  very  material  importance,  *  276 
because,  although  the  consideration  of  6002.  in  the  one  case, 
and  208Z.  in  the  other,  might  be  adequate  and  open  to  no  suspi- 
cion ;  yet,  if  the  transactions  had  been  correctly  stated  and  pre- 
sented in  their  true  light,  very  grave  suspicion  might  afterwards 
be  excited.  I  do  not  place  very  much  reliance  upon  this,  as  there 
was,  no  doubt,  in  the  hands  of  Charles  Holman  a  bond  which  coiv 
rectly  stated  what  the  real  transactions  were.  Still  that  might 
have  been  lost  or  separated  from  the  other  securities ;  and  it  is  in 
cases  of  this  sort,  therefore,  essentially  necessary,  or  very  expedi- 
ent at  all  events,  that  the  exact  truth  should  appear  on  the  face  of 
the  instrument. 

The  defendant  adduced  several  cases,  as  showing  that  the  law, 
as  laid  down  in  Chibson  v.  Jeyea,  (a)  is  not  applicable  to  this  case, 
but  I  do  not  think  that  any  one  bore  him  out  in  his  proposition. 
The  first  case  relied  upon  was  that  of  Montesquieu  v.  Sandys  ;  (6) 
there  the  subject-matter  of  sale  was  of  a  very  peculiar  description, 
namely,  an  undivided  fourth  part  of  an  advowson  and  right  of 
presentation  to  a  rectory.  The  advowson  was  at  the  time  of  the 
sale  vested  in  one  of  four  coparceners,  a  gentleman  in  the  prime  of 
life,  forty-eight  years  of  age,  and  very  healthy ;  one  of  the  other 
coparceners  had  the  next  presentation,  the  next  turn  after  that 
being  vested  in  the  plaintiffs.  As  was  truly  argued  in  that  case, 
the  value  of  such  a  property  is  entirely  of  a  speculative  nature,  like 
a  lottery  ticket,  the  advantage  depending  entirely  on  the  event,  but 
it  is  in  truth  of  no  marketable  value.  Although  it  was  bought  by 
the  attorney  from  his  client,  both  of  them  had  exactly  the  same 
knowledge  in  the  matter ;  there  was  not  the  least  pretence  for  say- 
ing that  one  had  known  more  than  the  other.  It  was  in  evidence 
that  the  client  had  himself  offered  to  sell  his  right  for  100^  to  the 
attorney.  It  turned  out  that  the  incumbent  was  accident- 
ally *  thrown  from  his  horse  and  killed,  almost  immediately  *  277 
alter  the  transaction  took  place,  and  the  person  appointed  as 
his  successor  was  an  old  life ;  the  result  of  which  was,  that  what 
was  purchased  was  in  truth  the  next  right  of  presentation  after  a 
bad  life.  That,  however,  was  the  effect  of  such  a  mere  accident, 
clearly  out  of  the  contemplation  of  either  party,  that  Lord  Eldon 
thought  it  was  a  case  in  which  the  doctrine  recognized  in  GHbson 

(a)  6  Ves.  266.  (6)  18  Vea.  802. 
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y.  Jeye%  (a)  did  not  apply ;  that,  although  the  defendant  did  stand 
in  the  relation  of  solicitor  to  the  vendor,  yet  that  the  parties  in 
truth,  as  to  that  property,  were  dealing  at  arm's-length. 

The  defendant  also  relied  on  the  case  of  Cant  v.  Lord  AUen;  (b^ 
but  in  that  case  I  do  not  see  how  any  question  could  have  been 
raised*  There  the  attorney  had,  by  three  separate  transactions, 
purchased  a  very  considerable  estate  from  his  client,  it  is  true ;  but 
these  transactions  were  unimpeached  for  upwards  of  forty  years, 
and  admitted  by  the  vendor  to  have  been  quite  correct.  Of  one  of 
the  purchased  estates  the  attorney  could  not  obtain  the  immediate 
possession,  because  there  was  a  life  upon  it.  By  the  contract, 
therefore,  he  agreed  to  purchase  it  subject  to  the  life ;  and  if  .that 
transaction  alone  had  been  impeached,  it  might  have  been  upon  the 
ground  of  its  being  a  purchase  of  a  reversion  under  value.  There 
was,  however,  no  evidence  of  its  having  been  sold  at  an  under 
value.  Both  in  the  Court  below,  in  Ireland,  and  in  the  House  of 
Lords,  the  three  transactions  were  considered  as  forming  one 
transaction,  and  it  was  thought  that  they  ought  all  to  stand  or  fall 
together.  It  was  held  that  the  relation  of  attorney  and  client  did 
not  exist,  that  there  was  no  evidence  of  imposition,  and  that,  it 
being  all  one  transaction,  there  was  nothing  to. impeach  the  conduct 

of  the  solicitor. 
*  278  *  The  case  before  Sir  James  Wigram,  oi Edwards  v.  Mejf- 
rick  J  (c)  was  also  relied  upon  by  the  defendant ;  but  in  that 
case  it  would  have  been  straining  the  doctrine  to  a  most  inconven- 
ient extent  to  have  applied  it,  because  the  full  value  had  been  given 
for  the  estate  at  the  time  when  sold ;  but  a  short  time  after  the 
sale  an  Act  of  Parliament  passed  for  making  a  railway,  the  result 
of  which  was  that  the  value  of  the  property,  consisting  of  minerals 
theretofore  unworkable,  was  most  materially  increased.  Such  a 
contingency  any  person  purchasing  property  may  always  look  to  ; 
but  there  being  in  that  case  no  doubt  that  the  purchase  was  per- 
fectly honest  and  fair  according  to  the  then  value.  Sir  J.  Wigbam 
held  that  that  accidental  circumstance  —  such  a  contingent  advan- 
tage which  might  or  might  not  have  been  in  the  contemplation  of 
the"  parties  —  did  not  afford  ground  for  imputing  fraud  or  improper 
concealment  to  the  attorney,  or  impeach  his  conduct  as  the  pur- 
chaser.   Every  case  must  depend  on  its  own  circumstances ;  here, 

(a)  6  Yes.  266.  (6)  2  Dow.  2S9.  (c)  2  Hare,  60. 
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I  think,  the  real  neglect  of  duty  was  the  not  endeavoring  to  get,  as 
in  all  probability  the  defendant  might  have  got,  a  considerably 
higher  annuity  for  Charles  Holman,  by  reason  of  his  intemperate 
habits.  On  that  ground  I  think  the  defendant  did  not  do  his  duty 
as  he  ought  to  have  discharged  it.  I  do  not  impute  moral  fraud  to 
him ;  but  in  this  Court  such  a  transaction  cannot  stand,  and  the 
decree,  therefore,  of  the  Yice-Chancellor  must  be  affirmed. 

The  Lord  Justice  Tubner,  after  stating  the  general  nature  of 
the  case,  said :  The  evidence  fully  satisfies  my  mind  that  Hol- 
man's  life  was  not  at  the  dates  of  these  transactions  an  ordinary 
life ;  ^that  he  had  been  addicted  to  excessive  drinking,  and  that 
his  habits  had  impaired  his  health ;  that  he  was  affected  by  short- 
ness of  breath,  laboured  under  difficulty  in  walking,  and  was 
unequal  to  bodily  exertion ;  and,  *  therefore,  that  the  annul-  *  279 
ties  of  402.  and  26/.  were  not  equal  in  value  to  the  sums  of 
S40!.  and  208/.  at  which  they  were  estimated,  and  which  were  the 
values  according  to  the  tables  calculated  on  ordinary  lives. 

It  may  be  admitted,  that  if  these  transactions  had  taken  place 
between  Holman  and  any  person  not  standing  in  a  confidential 
relation  towards  him,  they  could  not  have  been  successfully  im- 
peached upon  the  ground  of  inadequacy  of  consideration  or  upon 
any  ground  appearing  upon  the  evidence  in  this  cause, — that  a 
mere  stranger  having  thus  dealt  with  Holman  would  have  been 
entitled  to  retain  to  himself  the  hjenefits  derived  from  these  pm> 
chases.  The  question  before  us  is,  whether  the  defendant  is  so 
entitled;  and  this  question  appears  to  me  to  resolve  itself  into 
three  points:  first,  whether  at  the  times  when  these  transac- 
tions took  place,  the  defendant  is  to.be  considered  to  have  stood  in 
a  confidential  relation  towards  Holman ;  secondly,  what  were  the 
duties  incumbent  upon  the  defendant  in  consequence  of  that  rela- 
tion, if  it  is  to  be  considered  to  have  subsisted;  and,  thirdly, 
whether  those  duties  have  been  duly  and  propei'ly  discharged. 

As  to  the  first  point,  it  was  urged  with  much  force  upon  the 
part  of  the  defendant,  that,  when  he  made  these  purchases  from 
Holman,  he  stood  in  no  relation  of  confidence  towards  him,  and 
was  entitled  to  deal  with  him  as  any  stranger  might  have  done, — 
that  he  was  not,  as  it  was  said,  attorney  in  hdc  re ;  and  several 
authorities  were  referred  to  upon  the  question,  in  what  cases  an 
attorney,  dealing  with  a  client,  was  to  be  considered  as  not  having 
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been  attorney  in  hdc  re,  and  was  entitled  to  deal  with  the  client 

as  a  stranger.    The  great  importance  of  this  question,  as  affecting 

transactions  between  attorney  and  client,  has  led  me  care- 

*  280    fully  to  examine  those  cases ;  and,  upon  *  examining  them,  I 

am  satisfied  that  they  fall  far  short  of  what  would  be  nec- 
essary to  maintain,  in  this  case,  the  position  for  which  the  defend- 
ant has  contended.  Lord  Eldon,  in  M(ynte9quieu  v.  Sandytj  (a) 
confines  these  cases  within  very  narrow  limits.  The  case  he  puts 
is  that  of  an  attorney  purchasing  '^  what  was  not  in  any  degree 
the  object  of  his  concern  as  attorney ;  the  client  making  the  pro- 
posal, himself  proposing  the  price,  no  confidence  asked  or  received 
in  that  article,  and  both  ignorant  of  the  value.''  Under  such  cir- 
cumstances, he  says,  the  attorney  is  not  the  attorney  tn  Atfc  re/ 
and,  therefore,  not  being  under  any  duty  to  advise  his  client 
against  the  act  (meaning  of  course  the  purchase  by  himself),  he 
may  be  the  purchaser.  Sir  James  Wigbam,  in  Edwards  v.  Mey- 
rickj  (5)  treats  the  expression  '^  attorney  in  hdc  r«,"  as  applied  to 
that  case,  as  one  more  of  form  than  of  substance ;  but  he  exam- 
ines the  principles  of  the  Court  with  respect  to  the  dealings 
between  attorney  and  client,  and  shows  that  the  control  exercised 
by  the  Court  over  such  dealings  is  part  of  its  general  system  for 
preventing  any  undue  advantage  being  taken  by  persons  in  whom 
confidence  has  been  reposed.  The  case  itself  goes  no  further  than 
to  hold  that  a  purchase  by  an  attorney  from  a  client  could  not  be 
impeached  upon  the  mere  ground  that  a  possible  speculative  advan- 
tage, which  might  have  been  known  to  the  client  as  well  as  to  the 
attorney,  had  not  been  made  the  subject  of  distinct  communication 
by  the  attorney  to  the  client.  Sir  James  Wigram,  however,  in 
that  case  held,  that  the  onv>s  rested  on  the  defendant  to  show  that 
the  treaty  was  fairly  conducted ;  and,  in  another  part  of  his  judg- 
ment, he  refers  to  a  circumstance  which  is  not  wanting  in  the 
present  case,  the  disadvantage  at  which  the  client  is  placed  from 

his  being  indebted  to  the  attorney.     Lord^ABiNOEB  again  in 

*  281    Jones  v.  Thomas^  (c)  a  case  the  circumstances  of  *  which 

are  so  remote  from  the  present  that  it  is  unnecessary  to 
state  them,  deals  with  the  expression  ^^  attorney  in  hdc  re,*  and  he 
treats  it  as  referring  to  cases  in  which  the  transactions  are  entirely 
unconnected  with  the  duty  of  the  attorney.    The  cases,  therefore, 

(a)  18  Yes.  818.  (6)  2  Hare,  60.  (e)  2  Y.  4r  C.  49S. 
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in  which  it  has  hitherto  been  held  that  an  attorney  may  deal  with 
a  client  as  a  stranger  might  do,  are  not  cases  in  any  degree,  re- 
sembling the  present.  They  are  not  cases  in  which  the  attorney 
has  been  concerned  in  any  previoas  attempted  sale,  or  in  which 
any  confidence  as  to  sale  has  been  reposed  in  him  as  attorney ;  or 
cases  in  which  the  attorney  has  acquired,  or  has  had  the  means  of 
acquiring,  any  peculiar  knowledge  as  to  the  property  the  subject  of 
the  sale  to  him.  The  result  of  them,  stated  most  favourably  to 
the  defendant  and  without  reference  to  the  important  observations 
upon  the  subject  of  influence  made  by  Sir  James  Wigram  in 
Edwards  v.  Meyrick^  cannot  be  put  higher  than  this,  —  that  an 
attorney  may  deal  with  a  client  as  a  stranger  where  the  circum- 
stances are  not  such  as  to  put  him  under  the  duty  of  advising  the 
client.  This  is  the  position  with  which  Lord  Eldon  has  sunmied 
up  his  observations  upon  the  subject  in  Mtmtssquieu  v.  Sandys  ; 
and  this  case  may,  I  think,  well  be  tried  by  that  test. 

It  was  not  of  course  attempted  to  be  denied  that  the  defendant, 
whilst  he  was  concerned  in  the  sale  by  auction  and  the  business 
arising  out  of  it,  was  under  the  duty  of  advising  Holman  ;  and  the 
question  therefore  is  one  of  determining  a  duty  which  has  once 
attached,  and  not,  as  in  the  cases  which  were  cited,  of  imposing  a 
duty  which  had  not  before  existed.    It  was  said,  that  this  duty  of 
advising  ceased  when  the  sale  by  auction,  in  which  the  defendant  was 
concerned,  was  at  an  end,  or,  at  all  events,  when  the  costs  incident 
to  that  sale  were  settled ;  but  the  purpose  of  sale  continued 
80  far  as  Holman  was  *  concerned.    As  to  him,  the  sales  to    *  282 
the  defendant  were  a  continuance  of  the  same  business  in 
which  the  defendant  had  been  engaged  ;  and  I  see  no  ground  upon 
which  the  case  can  be  put  on  ome  footing  as  to  Holman,  and  on 
another  as  to  the  defendant.     Again,  it  was  said  that  the  relation 
of  attorney  and  client  had  wholly  ceased ;  but  it  may  be  asked, 
when  did  it  cease  ?    If  these  transactions  had  taken  place  the  day 
after  the  business  of  the  sale  by  auction  was  at  an  end,  could  it 
have  been  said  that  the  parties  stood  towards  each  other  in  any  dif- 
ferent relation  from  that  in  which  they  had  before  stood  ?   Could  the 
defendant  in  such  a  case  have  been  absolved  from  the  duty  of  advis- 
ing Holman  ?    I  think  clearly  not.    Does,  then,  the  lapse  of  time 
between  the  auction  and  the  defendant's  purchases  alter  the  case  ? 
It  does  not  appear  to  me  that  it  does.    No  other  solicitor  had  in 
the  mean  time  been  employed  by  Holman ;  and  the  true  state  of 

[219] 


*  282  '  CASES  IN  CHANCERY. 

the  case  appears  to  me  to  be,  that  there  was  not  any  cessation  of 
the  relation,  but  only  a  cessation  of  the  circumstances  which  were 
necessary  to  call  the  relation  into  action.  I  may  add,  upon  this  part 
of  the  case,  that  it  is  not  perhaps  unworthy  of  remark,  that,  in  these 
cases  where  attorneys  have  been  concerned  in  previous  sales,  there 
must,  in  some  sense,  be  a  continuance  of  the  confidential  relation 
between  them  and  their  clients.  They  must  be  bound  in  any  future 
dealings  with,  the  client,  as  to  the  property  which  they  have  been 
employed  to  sell,  to  communicate  any  information  respecting  that 
property  which  they  have  obtained  during  their  employment.  No 
attorney  could,  as  I  apprehend,  be  permitted  to  use  in  any  such  deal- 
ing information  which  he  had  so  obtained  without  disclosing  it  to  the 
client.  These  are  the  observations  which  have  occurred  to  my  mind  in 
this  case,  without  reference  to  the  question  of  influence  suggested 

in  Edwards  v.  Meyrick ;  (a)  but  I  agree  with  Sir  Jambb 
*  283    *  WiQBAM  that  that  question  must  also  be  considered  in  cases 

of  this  nature.  The  very  ground  of  the  rule  which  requires 
attorneys  purchasing  from  theit  clients,  and  not  advising  them  with 
reference  to  the  purchase,  to  prove  that  the  confidential  relation  has 
been  determined  or  the  client  put  at  arm's-length,  is  the  influence 
which  arises  firom  the  position  of  attorneys ;  and  I  much  doubt 
whether  the  confidential  relation  can  be  said  to  be  determined  at 
all  whilst  the  influence  derived  from  it  can  reasonably  be  supposed 
to  remain.  Gifts  from  clients  to  their  attorneys  can  be  maintained 
only  when  not  only  the  relation  has  ceased,  but  the  influence  may 
rationally  be  supposed  to  have  ceased  also.  That  was  laid  down 
by  Lord  Eldon  in  Wood  v.  Doumes;  (6)  and  I  see  no  reason  why 
the  rule  which  applies  to  gifts,  should  not  equally  in  this  respect 
apply  to  purchases.  It  is  true  that  the  rules  of  the  Court  against 
gifts  are  absolute,  and  that  against  purchases  they  are  modified ; 
but  this  is  a  question,  not  upon  the  extent  of  the  rules,  but  upon 
the  circumstances  under  which  they  are  to  be  brought  into  operar 
tion,  and  in  that  respect  I  see  no  difference  between  the  cases  of 
gifts  and  purchases.  The  defendant  relied  much  on  Holman  hav- 
ing been  assisted  by  Houghton  in  the  transaction  of  these  pur- 
chases ;  but,  however  competent  Houghton  might  be  to  judge  of 
the  value  of  the  property,  he  was  not  the  person  to  judge  of  the 
terms  on  which  that  value  ought  to  have  been  converted  into  an- 

(a)  2  Hare,  60.  (6)  18  Vee.  120. 
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nnities ;  and,  besides,  if  the  defendant  was  under  the  obligation  of 
advising  Holman,  he  must  also,  I  think,  have  been  under  the  obli- 
gation of  supervising  Houghton. 

My  opinion,  therefore,  upon  this  branch  of  the  case  is,  that  the 
defendant  must  be  considered  to  have  stood  in  a  confiden- 
tial relation  to  Holman  when  these  transactions  *took  *284 
place ;  and  I  am  the  better  satisfied  to  have  arrived  at  this 
conclusion,  because  I  think  any  extension  of  the  powers  of  attor- 
neys to  deal  with  their  clients  as  strangers  might  deal  with  them, 
would  be  dangerous  in  the  highest  degree,  and  would  open  a  door 
to  undue  advantage  being  taken  in  cases  in  which  it  is  now  pre- 
vented by  the  rules  of  the  Court.  Those  rules  require  no  more 
than  that  the  client  should  be  fully  informed  and  duly  and  honestly 
advised,  and  that  the  price  should  be  just;  and  this,  I  think, is  not 
too  much  to  be  required  of  parties  in  whom  confidence  is  reposed. 
We  come,  therefore,  to  the  second  question,  —  What  were  the 
duties  incumbent  upon  the  defendant  in  consequence  of  the  sub- 
sistence of  this  confidential  relation?  and  this  part  of  the  case 
seems  to  me  to  admit  of  no  doubt.  The  case  of  QibB<m  v.  Jeye9  (a) 
appears  to  me  to  be  conclusive  upon  this  point. 

There  remains  then  only  the  third  question,  —  whether  the 
duties  incumbent  upon  the  defendant  were  duly  discharged.  And 
on  this  it  is  sufficient  to  say  that  in  my  opinion  the  value  of  these 
annuities  was  not  properly  taken  from  the  tables,  and  that  the 
securities  for  the  annuities  were  not  such  securities  as  this  gentle- 
man would  have  been  bound  to  have  advised  Holman  to  have 
taken,  if  the  transaction  had  been  a  sale  by  Holman  to  a  third 
person.  I  concur  in  the  opinion  which  the  Lord  Chancellor  has 
expressed,  that  this  appeal  must  be  dismissed  and  with  costs. 

(a)  6  Yes.  266. 
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♦286    "In  the  Matter  of  The  PENNANT  AND  CRAIGWEN 
CONSOLIDATED  LEAD  MINING  COMPANY,  and  of 
The   JOINT-STOCK    COMPANIES    WINDING-UP    ACTS, 
1848,  1849. 

PENN'S  CASE. 

1864.    February  10,  15.    Before  the  Lord  Chancellor  Lord  Cbakwobtr,  and 

the  Lords  Jusncxs. 

By  one  of  the  rules  of  a  mining  company,  carried  on  under  the  '*  coat  book 
principle/^  it  was  provided  that  any  shareholder  might  determine  his  respon- 
sibility or  liability  upon  giving  notice  in  writing  to  the  purser  of  his  desire  of 
retiring  and  upon  depositing  with  the  purser  the  transfer  of  the  shares  held 
by  him  and  signing  a  relinquishment  of  all  claims  or  demands  on  the  company 
in  respect  of  such  shares :  the  prospectus  of  the  company  also  stated  that 
under  the  cost  book  principle  shareholders  had  the  right  of  determining  their 
responsibility  by  giving  notice  of  their  intention  to  relinquish  their  shares 
and  on  forfeiture  of  all  previous  payments.  A.  B.,  a  shareholder  in  the 
company,  gave  notice  in  writing  to  the  purser  of  his  desire  to  retire  and 
thereby  relinquished  all  right  and  title  to  his  shares :  EM,  on  winding  op  the 
company,  that  under  the  terms  of  the  rule  as  explained  by  the  prospectus 
A.  B.  had  by  his  notice  absolved  himself  from  all  liability  to  the  past  and 
future  debts  of  the  company.^ 

This  was  a  rehearing  before  the  full  Court  of  Appeal,  at  the 
instance  of  the  official  manager,  of  an  appeal  presented  by  Joseph 
Fenn  against  the  decision  of  the  Master  charged  with  winding  up  the 
above  company,  and  which  appeal  had  been  decided  by  the  Lords 
Justices  in  favour  of  J.  Fenn,  on  the  28th  July,  1853.  The  fol- 
lowing are  the  facts  of  the  case :  — 

The  Pennant  and  Craigwen  Consolidated  Lead  Mining  Company 
was  formed  in  1848  for  the  working,  on  the  cost  book  principle, 
of  certain  lead  mines  in  the  county  of  Merioneth,  the  scheme  being 
in  fact  an  amalgamation  of  two  mining  associations  which  had 
previously  been  working  separately.  The  prospectus,  which  bore 
date  the  2d  October,  1848,  contained  the  following  statement: 
'^  The  operations  of  the  company  are  carried  on  under  the  '  cost 
book '  principle,  which  exempts  the  company  from  the  provisions 

»  See  1  lindley  Partn.  (Eng.  ed.  1860)  111,  112;  2  lb,  1182,  1133;  Birch's 
Case,  2  De  G.  &  J.  10 ;  Lofthouse's  Case,  2  De  6.  &  J.  69 ;  Mahew's  Case,  5 
De  G.,  M.  &  G.  837 ;  Bodmin  United  Mines,  23  Beav.  370. 
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of  the  Act  for  the  Registration  of  Joint-stock  Companies  (7  &  8 
Vict  c.  110),  the  63d  section  of  which  enacts :   '  Pro- 
vided always,  and  *  be  it  enacted,  that  nothing  in  this  Act    *  286 
contained  shall  extend,  or  be  construed  to  extend,  to  any 
partnership  formed  for  the  working  of  mines,  minerals,  and  quar- 
ries, of  what  nature  soever,  on  the  principle  commonly  called  the 
cost  book  principle.'    The  capital  realized  is  considered  a  sum 
sufficient  to  bring  the  undertaking  into  a  paying  state ;  but  in  the 
event  of  more  being  required  for  general  purposes,  the  third  clause 
of  the  '  cost  book'  provides :  ^  That  no  call  be  made  without  the 
consent  of  three-fourths  of  the  shareholders,  either  in  person  or  by 
proxy,  at  a  public  meeting  convened  for  the  purpose.'     Under  the 
'  cost  book '  principle  shareholders  have  the  right  of  determining 
their  responsibility  by  giving  notice  of  their  intention  to  relinquish 
their  shares,  and  on  forfeiture  of  all  previous  payments.     The 
24th  clause  states :  ^  That  any  shareholder  may  determine  his  or 
her  responsibility  or  liability,  with  respect  to  the  affairs  of  these 
mines,  upon  his  or  her  giving  notice  in  writing  to  the  purser  of 
the  company  for  the  time  being  of  his  or  her  desire  of  retiring 
from  the  company,  and  also  upon  depositing  with  the  said  purser 
the  transfer  of  the  share  or  shares  held  by  him  or  her,  and  signing 
a  relinquishment  of  all  claims  or  demands  on  the  company  in 
respect  of  such  share  or  shares.'    Under  the  amalgamated  arrange- 
ment there  are  8000  parts  or  shares  of  2i.  per  part  or  share  paid." 
To  this  prospectus  was  attached  a  list  of  rules  and  regulations, 
which  had  been  previously  agreed  upon,  and  among  these  were 
the  clauses  (being  numbers  3  and  24)  mentioned  in  the  prospec- 
tus, and  also  the  following ;  namely,  —  "4.  That  if  any  shareholder 
shall  omit  or  refuse  to  pay  any  call  for  the  space  of  one  month 
after  the  same  shall  have  been  made,  and  due  notice  thereof  given 
to  such  shareholder,  then  the  share  or  shares  of  such  shareholder 
shall  be  forfeited  and  become  the  property  of  the  remaining  share- 
holders." 

*  J*  Penn  became  the  holder  of  ninety-eight  shares  in  the  *  287 
company  on  the  17th  April,  1848,  but  he  did  not  sign  the 
cost  book.  It  appeared  that,  after  the  formation  of  the  company, 
leases  of  the  mines  intended  to  be  worked  were  obtained  by  the 
company ;  that  at  a  meeting  of  the  shareholders,  held  on  the  3d 
April,  1849,  a  call  of  eight  shillings  per  share  was  made ;  that 
Ibe  accounts  of  the  mine^  were  from  time  to  time  entered  in  the 
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cost  book ;  that  by  an  account,  laid  before  the  shareholders  at  a 
quarterly  general  meeting  held  on  the  5th  June,  1850,  the  assets 
of  the  company  appeared  to  be  9502.  13«.  Id.y  and  the  liabilities 
21012.  8«.  lid. ;  diat  at  this  meeting  a  call  of  ten  shillings  per 
share  was  made ;  that  on  the  8th  January,  1851,  another  call  of 
five  shillings  per  share  was  made ;  that  J.  Fenn  receiyed  the 
report  of  the  meeting  of  the  5th  June,  1850,  with  the  account 
referred  to,  and  also  tho  report  of  th^  meeting  of  the  8th  January, 
1851,  and  that  he  paid  both  calls ;  that  a  special  general  meeting 
of  the  shareholders  was  appointed  to  be  held  on  the  26th  August, 
1851,  and  a  printed  circular  was  sent  to  Mr.  Fenn,  dated  the  9th 
August,  1851,  which,  after  stating  the  intention  to  hold  the  meet- 
ing, mentioned  the  following  (among  others)  as  the  subjects  which 
would  be  submitted  to  the  consideration  of  the  shareholders; 
namely,  ^'To  determine  what  course  shall  be  adopted  to  dis- 
charge the  present  liabilities  of  the  company,  and  to  raise  sufficient 
capital  for  working  the  mine  vigorously,  either  by  issuing  new 
shares,  making  a  call,  or  by  any  other  means  that  may  appear  to 
the  shareholders  most  desirable.  But  should  the  shareholders 
determine  not  to  raise  more  money  than  will  be  sufficient  to  pay 
off  all  the  present  liabilities,  then  to  take  into  consideration  the 
best  plan  of  closing  the  operations  of  the  company,  so  as  to  pre- 
vent further  expenses  being  incurred ; "   that  this  meeting  was 

« 

held  on  the  26th  August,  1851,  and  was  then  adjourned  to 
•288    the  5th  September,  1851,  and  notice  of  *the  adjourned 

meeting  was  given  to  J.  Fenn ;  that  J.  Fenn  attended  no 
meeting  of  the  shareholders,  excepting  one  which  he  attended  by 
his  solicitor  on  the  8d  April,  1849 ;  that  on  the  4th  September, 
1851,  the  day  before  the  adjourned  meeting,  J.  Fenn  sent  to  the 
purser  of  the  company  an  abandonment  of  his  shares,  being  a 
printed  form  (which  J.  Fenn  had  received  from  the  office  of  the 
company)  filled  up  in  writing  and  signed  by  him  and  witnessed, 
and  addressed  to  the  purser,  in  the  following  terms :  '^  Sir,  I  beg 
to  inform  you  it  is  my  desire  to  retire  from  the  Pennant  and 
Craigwen  Consolidated  Lead  Mining  Company,  and  I  hereby  relin- 
quish all  right  and  title  to  the  parts  or  shares  standing  in  my  name 
in  the  cost  book  of  this  company ; "  that  on  the  8th  September, 
1851,  the  purser  returned  to  J.  Fenn  the  last-mentioned  document, 
and  sent  him  another  form  which  he  said  must  be  filled  up,  wit- 
nessed, and  returned,  before  the  relinquishment  could  be  accepted ; 
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that  the  form  sent  by  the  purser  was  as  follows :  "  I  do  hereby 
give  you  notice  that  it  is  my  intention  to  relinquish  my  shares  in 
the  Pennant  and  Craigwen  Consolidated  Lead  Mining  Company, 
bearing  my  share  of  the,  liabilities  incurred  to  the  end  of  the 
present  month;"  that  on  the  11th  September,  1851,  J.  Fenn 
returned  to  the  purser  the  document  first  sent,  and  refused  to  sign 
the  new  one  ;  that  the  purser,  on  the  12th  September,  1851,  wrote 
in  reply  to  J.  Fenn,  saying  that  the  directors  having  thought  it 
advisable  to  have  another  form  for  shareholders  to  fill  up  wishing 
to  relinquish  their  shares,  he  could  not  accept  J.  Fenn's  relinquish- 
ment except  upon  the  form  sent  on  the  8th  September,  and  that 
the  one  sent  by  J.  Fenn  was  invalid,  and  could  not  be  accepted ; 
that  on  the  4th  September,  1851,  the  debts  and  liabilities  of  the 
company  amounted  to  1730/.  or  thereabouts,  being  for  rent  of 
the  mines  under  the  leases  and  moneys  due  to  miners  and  other 
creditors ;  that  these  debts  and  liabilities  were  still  subsist- 
ing *  and  undischarged  at  the  date  of  the  order,  which  was  *  289 
not  long  after  obtained,  for  winding  up  the  company. 

The  name  of  J.  Fenn  was  placed  by  the  official  manager  on  the 
list  of  contributories,  and  it  was  retained  there  by  Master  Tinney. 
From  the  decision  of  the  Master,  J.  Fenn  appealed  to  Vice-Chan- 
cellor  Stuart,  who  on  the  22d  November,  1852,  directed  J.  Fenn's 
name  to  be  removed  from  the  list,  (a) 

The  official  manager  then  appealed  to  the  Lords  Justices,  who, 
bemg  of  opinion  that  all  the  facts  were  not  then  before  the  Court, 
made  an  order  on  the  18th  December,  1852,  discharging  the  order 
of  the  Yice-Chancellor,  and  reversing  the  decision  of  the  Master, 
without  prejudice  to  any  question,  with  liberty  for  either  party  to 
go  before  the  Master  de  novo^  reserving  the  question  of  costs,  and 
with  liberty  to  apply. 

In  consequence  of  this  order,  a  statement  of  facts  was  laid  . 
before  the  Master,  and,  so  far  as  above  stated,  was  agreed  upon 
between  the  parties ;  and  the  Master,  having  had  the  matter 
argued  before  him,  came  to  a  decision  on  the  16th  June,  1858,  ^nd 
again  placed  the  name  of  J.  Fenn  on  the  list  of  contributories, 
with  an  observation  that  he  was  liable  only  in  respect  of  debts 
and  liabilities  existing  on  the  4th  September,  1851.  (5) 

(a)  1  Sm.  &  G.  26. 

(&)  The  reasons  of  Master  Taasnsr  for  his  decinon,  and  which  he  wrote  on 
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*  290       *  The  Master  gave  a  certificate  of  this  decision  on  the  5tfa 

July,  1853,  and  from  it  J.  Fenn  appealed  to  the  Lords 
Justices. 

The  case  was  argued  before  their  Lordships  on  the  28ih  July, 
1858,  when  they  directed  the  name  of  J.  Fenn  to  be  removed  from 
the  list  of  contributories,  and  gave  J.  Fenn  his  costs  of  the  appeal 

and  in  the  Court  below  and  before  the  Master. 

*  291        On  the  27th  January,  1854,  the  official  manager  ^  applied 

to  the  Lords  Justices,  (a)  that  the  appeal  of  J.  Fenn  might 
be  reheard  before  the  Lord  Chancellor,  with  or  without  such  assist- 
ance as  his  Lordship  might  be  pleased  to  direct ;  and  the  Lords 


the  back  of  the  official  manager^s  statement  placed  on  the  file  of  proceedings  in 
his  office,  were  as  follows :  — 

**  16th  June,  1853.  Subject  to  the  completion  of  the  eridence,  aa  required  in 
the  margin,  I  am  of  opinion  that  Mr.  Fenn  should  be  settled  on  the  list  of  con- 
tributories, with  an  observation  that  he  is  only  liable  in  respect  of  debts  or 
liabilities  existing  on  the  4th  of  September,  1851.  I  do  not  find  any  authority 
for  holding  that  in  a  company  of  the  nature  of  the  present  company,  a  party 
relinquishing  his  shares  is  released,  as  between  himself  and  his  co-adventurers, 
from  liabilities  which  he  had  come  under  in  the  absence  of  a  special  proviaion  to 
that  effisct.  The  passage  in  Mr.  Gollier^s  'Treatise  on  the  Law  relating  to 
Mines,*  pp.  93  and  94,  shows  that  in  respect  of  mines  carried  on  on  the  cost 
book  principle,  a  simple  notice  of  relinquishment  is  not  sufficient  for  such  purpose. 
The  superadded  term  of  *  settling  his  account  with  the  mine,*  I  think  must  mean 
an  ascertainment  and  discharge  of  the  adventurer^s  share  of  what  is  due  from 
the  whole  concern.  The  prospectus,  in  this  case,  seems  to  me  to  refer  to  the 
cost  book  principle  as  intended  to  be  carried  out  by  the  24th  rule,  and,  therefore, 
as  fiimishing  or  aiding  the  true  construction  of  the  rule.  •  I  think  such  ascertain- 
ment and  discharge  is  necessary  to  give  complete  effect  to  the  relinquishment, 
but  not  to  suspend  its  operation  with  respect  to  subsequent  transactions.  The 
observation  of  C.  J.  Wilde  in  Ricketts  o.  Bennett  (4  C.  B.  Rep.  686),  approv- 
ing of  Mr.  Crowder*s  statement  to  the  effisct  that  the  directors  cannot  pledge  the 
credit  of  individual  adventurers,  must,  I  think,  be  taken  with  qualificationa,  and 
cannot  be  applied  to  this  case,  as  hare  there  was  at  least  a  debt  due  to  the  landlord 
for  which  all  the  adventurers  were  liable,  independent  of  Mr.  Fenn^s  acquiescence 
in  the  mode  in  which  the  mine  had  been  worked.  I  propose  to  settle  Mr.  Fenn 
on  the  list  as  a  contributory  liable  up  to  the  4th  of  September,  1851,  when  the 
evidence  shall  have  been  made  complete,  and  that  evidence  will  be  the  ground 
of  my  decision.  A  special  report,  embodying  the  within  statement,  and  to  be 
brought  before  the  Court  by  the  official  manager,  would,  I  think,  be  an  unneces- 
sarily circuitous  and  expensive  process.    W.  H.  T.^^ 

(a)  The  application  was,  in  the  first  instance,  made  to  the  Lord  Chancellor, 
but  his  Lordship  refused  to  entertain  it,  intimating,  however,  that  it  might  be 
made  to  the  Lords  Justices. 
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Justices,  with  the  sanction  of  the  Lord  Chancellor,  and  upon  the 
official  manager  depositing  with  the  registrar,  out  of  his  own 
moneys,  752.,  to  answer  such  costs,  if  any,  as  their  Lordships 
should  think  fit  to  award,  directed  the  appeal  to  be  set  down  to  be 
reheard  before  the  full  Court ;  and  it  now  came  on  to  be  heard 
accordingly. 

Mr^  Selwyn^  for  J.  Fenn.  —  He  contended  that  Mr.  Fenn  was 
completely  discharged  from  all  liability  under  the  terms  of  the 
twenty-fourth  rule,  and  cited  Bicketts  y.  Bennett,  (a)  He  relied 
on  ShUtan^s  Case^  (i)  referring  also  to  Oroopton^s  Case  (c)  and 
Capers  Exexmtar*%  Case,  (jl) 

Mr,  Midins  and  Mr,  Boxburgh^  for  the  official  manager. — 
They  insisted  that  Mr.  Fenn  could  not,  by  the  letter  he  had  sent, 
get  rid  of  his  liability  to  existing  debts:   he  had  engaged  in  a 
trading  concern,  and,  according  to  the  general  principle,  was 
liable  for  all  debts  incurred  in  conducting  the  business,  Hawken 
T.  Bourne :  (je)  the  circumstance  that  the  mine  was  to  be  conducted 
on  what  was  termed  the  cost  book  principle  made  no  difference ; 
it  meant  merely  a  partnership  at  wiU,  with  Uberty  for  any 
*  partner  to  go  out  on  notice,  having  previously  settled  with    *  292 
his  copartners  in  respect  of  his  liabilities  (see  Wordsworth 
on  Mines,  p.  197,  &c.  (6th  ed.),  as  to  transfers  in  cost  book  mines), 
and  the  ndes  of  this  association  were  to  be  interpreted  by  refer- 
ence to  this  principle.    They  submitted  that  Sutton^s  Case  (6)  did 
not  govern  the  present,  referring  also  in  their  argument  to  In  re 
The  German  Mining  Company  ;(jg)  Burmester  v.  Norris;(li)  In 
re  St.  Jameses  Clvb  ;  (i)  Bright  v.  BvUon;  (h)  Narthey  v.  John- 
son;  (£)  and  to  GoUyer  on  Mines,  p.  98. 

Without  calling  for  a  reply,  — 

Th£  Lobd  Ghangellob. — I  am  clearly  of  opinion  that  the 
Master  was  wrong  in  supposing  that  Mr.  Fenn  is  liable  for  any 
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(a)  4  C.  B.  Bep.  686. 
(6)  S  De  6.  &  S.  262. 
(e)  1  De  G.,  M.  &  G.  600. 

(d)  2  De  G.,  M.  &  G.  562. 

(e)  8  M.  &  W.  703. 


(^)  17Jur.  746. 

{K)  6  Exch.  796. 

(i)  2  De  G.,  M.  &  G.  888. 

\k)  8  H.  L.  Gas.  841. 

(0  Before  the  Q.  B.,  May  8,  1853. 
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thing  at  all  in  respect  of  the  debts  of  this  company ;  that  is,  tiiat 
he  was  wrong  in  patting  Mr.  Fenn's  name  on  the  list  of  contribii- 
tories.  It  is  stating  a  very  elementary  principle  to  say,  that  in 
the  case  of  an  ordinary  partnership,  if  there  be  no  stipulation  to 
the  contrary,  any  one  of  the  partners  may  retire,  and,  on  his 
so  retiring,  his  rights  are,  to  have  an  account  taken  of  all  trans- 
actions down  to  that  time,  to  take  his  share  of  the  profits,  and 
to  pay  his  share  of  the  liabilities.  This  principle  applies  equally, 
whether  the  partnership  consists  of  two  or  three,  or  of  two  or 
three  hundred.    The  growth,  however,  of  partnerships  consisting 

of  a  large  number  of  persons  has  led  to  great  modifications 
*  293    of  the  law,  partly  by  custom,  and  partly  by  *  statute,  and 

among  such  partnerships  there  is  one  adopted  almost  ex- 
clusively for  the  purpose  of  working  mines ;  I  mean  a  partnership 
conducted  on  the  cost  book  principle.  Whatever  that  principle 
may  be,  its  existence  is  clearly  recognized  in  the  Joint-stock 
Oompanies  Registration  Act  (7  &  S  Yict.  c.  110),  the  sixty-third 
section  of  which  enacts  that  the  provisions  of  the  Act  shall  not 
extend  to  partnerships  conducted  on  the  cost  book  principle. 

The  mine  in  the  present  case  was  worked  on  that  principle,  and 
Mr.  Fenn  was  a  holder  of  shares.  On  the  4Xti  September,  1861, 
however,  he  gave  notice  that  he  resigned  all  his  shares,  and  retired 
firom  the  concern.  In  an  ordin&ry  partnership,  he  would  thus 
have  become  entitled  to  have  had  an  account  taken  of  all  trans- 
actions down  to  that  time,  and  if  the  account  was  in  his  favour, 
he  would  have  been  entitled  to  receive  the  balance ;  or  if  it  was 
against  him,  he  would  have  been  bound  to  pay  the  balance  that 
was  due  from  him.  The  question  is,  whether  this  was  the  position 
in  which  he  stood  with  reference  to  this  mine :  it  undoubtedly 
was,  except  so  far  as  it  was  altered  by  special  contract.*  That 
alteration  depends  on  the  twenty-fourth  rule,  which  provides,  — 
[His  Lordship  read  the  rule,  as  before  set  out.]  It  has  been  said 
in  argument  that  the  rule  means,  that,  on  giving  his  notice  to 
resign,  Mr.  Fenn  ceased  to  be  entitled  to  any  profits  made  after 
that  time,  and  was  bound  to  pay  all  liabilities  down  to  that  time ; 
and  the  question  is,  whether  this  is  the  true  construction  of  the 
rule.  There  is  no  doubt  that  parties  might  stipulate  to  the  efiect 
contended  for,  and  that  they  might  also  stipulate  that  the  accoimts 
should  be  kept  so  as  to  let  the  partners  at  any  time  retire,  cancel- 
ling all  claims  to  further  profits,  and  being  absolved  from  all  lia- 
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bilities  down  to  that  time.  Such  might  be  the  contract ;  but  the 
question  is,  whether  this  is  the  true  interpretation  of  the 
rule  referred  to.  I  do  not  think  *  there  can  be  any  doubt  *  294 
on  the  subject,  when  the  rule  is  read  in  connection  with 
the  prospectus,  in  whieh  is  contained  this  passage :  *^  Under  the 
cost  book  principle,  shareholders  have  the  right  of  determining 
their  responsibility  by  giving  notice  of  their  intention  to  relinquish 
their  shares,  and  on  forfeiture  of  all  previous  payments." 

I  asked  during  the  argument  whether  it  was  meant  to  be  said 
that  Mr.  Fenn  was  entitied  to  all  profits  down  to  the  time  when 
he  gave  notice;  this  would  be  the  necessary  corollary  of  the 
proposition  that  he  was  liable  to  all  engagements  then  incurred ; 
for  it  would  indeed  be  an  extraordinary  engagement  that  the  partner, 
on  giving  up  his  shares,  should  be  liable  for  all  contracts  which 
down  to  that  time  had  resulted  in  a  loss,  but  should  not  be  inter- 
ested in  those  which  had  resulted  in  a  gain.  In  answer  to  my 
question  it  was  said  that  Mr.  Eenn  would  be  entitied  to  all  benefits 
down  to  the  time  of  his  notice  just  as  he  would  be  liable  to  all 
engagements.  The  point,  however,  is,  whether  this  can  be  so, 
having  reference  to  the  provisions  of  the  twenty-fourth  rule,  which 
provides,  that,  on  depositing  his  shares,  the  shareholder  is  to  give 
up  all  claims  and  demands  in  respect  of  those  shares.  This  stip- 
ulation is  quite  just,  according  .to  the  view  which  I  take  of  the 
rule ;  for,  reading  it  with  the  commentary  given  by  the  prospectus, 
and  which  ia  held  out  as  an  inducement  to  parties  to  enter  into 
the  speculation,  I  think  it  impossible  to  doubt  that  the  construction 
pat  upon  it  originally,  when  the  case  was  before  the  Lords  Justices, 
was  correct.  I  think  too  that,  as  was  suggested  by  the  Lord  Jus* 
tice  Enioht  Bbucb,  Mr.  Fenn  might  have  released  himself  from 
all  liability  by  selling  to  any  third  party,  and  that  his  partners 
could  not  have  objected  to  his  taking  that  course ;  then  the 
object  of  the  twenty-fourth  rule  is  to  enable  *  the  partner,  *  295 
by  a  surrender,  to  do  per  directum  that  which  he  could 
otherwise  have  done  per  obliquum.  Without,  therefore,  saying 
what  would  be  the  case  with  mines  carried  on  under  different 
rales,  I  think  that,  in  this  mine,  on  this  prospectus,  and  on  these 
rales,  Mr.  Fenn  had  a  right  to  give  the  notice  he  did  give,  and 
that  he  thereby  absolved  himself  from  all  liability,  past  and  future. 

The  Lobd  Justice  Eniqht  Bruce.  —  This  mine  was  represented 
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to  have  been  one  worked  upon  the  *^  cost  book  principle."  That  is 
a  term  which  I  am  not  aware  that  it  is  my  judicial  duly  to  under- 
stand in  the  absence  of  evidence ;  and  the  evidence  now  before 
the  Court  does  not  enable  me  to  understand  it.  The  association 
(it  is  said),  if  not  formed  upon  ^^  the  cost  book  principle/'  is  illegal. 
K  that  is  the  case,  Mr.  Fenn  is  not  a  contributory.  But  if  the 
association  be  a  legal  one,  and  formed  on  ^^  the  cost  book  principle," 
I  know  nothing  of  the  cost  book  principle  except  what  appears  in 
the  document  before  me,  professing  to  contain  the  terms  and  stipu- 
lations upon  which  certain  persons  forming  this  association  became 
connected  together  for  the  purpose  of  working  mines.  One  oi 
these  stipulations  is  the  twenty-fourth.  The  whole  question  seems 
to  turn  upon  the  meaning  and  effect  of  that  particular  portion  of 
the  contract.  I  am  not  aware  that  the  general  law  or  any  par- 
ticular custom  affects  the  dispute.  I  have  to  construe  this  express 
stipulation,  and  I  cannot  construe  it  otherwise  than  as  importing 
an  undertaking  that  a  person  relinquishing  all  interest  in  the 
concern,  is,  as  between  himself  and  his  fellow  undertakers,  to  be 
exempt  from  all  past  and  future  liability,  provided  only  that  he 
have  fulfilled  the  conditions  under  which  he  is  placed ;  a  state  of 

circumstances  noticed* by  Lord  St.  Leokabds  in  Craxton*» 
*  296  *  Caacy  where  a  question  was  raised,  similar  to  that  in  Sut- 

ton*8  Case,  as  to  the  liability  of  a  shareholder  who  had  sold 
his  shares  in  respect  of  antecedent  debts.  A  distinction  was  there 
drawn  which  I  think  applies  to  this  particular  contract.  Many 
questions  of  possible  complexity  and  difficulty  have  been  suggested ; 
among  others,  that  of  all  the  members  simultaneously  abandoning 
the  association.  In  such  a  case  perhaps  each  would  be  liable  to 
indemnify  the  rest,  so  that  the  liability  might  fall  equally  on  all. 
So  if  two  or  three  retired  at  the  same  time.  Gases  have  also  been 
put  of  fraudulent  resignations ;  but  fraud  must  of  course  constitute 
an  exception.  So  also  as  to  an  abandonment  after  the  undertaking 
having  come  substantially  to  an  end.  In  such  instances  the 
twenty-fourth  rule  would  perhaps  have  no  application.  The  most 
plausible  argument  is,  that  Mr.  Fenn  retired  after  the  undertaking 
was  substantially  at  an  end,  and  I  was  for  a  time  impressed  with 
that  argument,  but  I  think  that  there  are  not  sufficient  grounds  for 
it.  Pending  an  adjournment  of  the  meeting,  it  was  possible  that 
resolutions  might  be  adopted  for  continuing  to  work  the  mine; 
and  I  cannot  say  that  Mr.  Fenn  must  be  held  to  have  foreseen 
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what  did  actually  take  place,  or  that  the  mine  would  not  proceed. 
Not  being  affected  with  fraud,  he  has  left  behind  him  shareholders 
who  might  have  abandoned  the  undertaking  and  did  not ;  and  I 
think  him  entitled  to  the  benefit  of  the  twenty-fourth  rule. 

The  Lord  Justice  Turner. — This  case  was  ordered  to  be  re- 
heard upon  the  ground  that  it  involved  an  important  question 
upon  the  effect  of  the  cost  book  principle.  I  think  that  it  involves 
no  such  question.  The  sole  question  before  us  is,  what  is  the  true 
meaning  and  construction  of  the  twenty-fourth  clause  of  the 
articles  of  partnership  ?  It  is  thus,  —  [His  Lordship  *  read  *  297 
it.]  I  quite  concur  with  the  Lord  Chancellor  and  the  Lord 
Justice  as  to  the  meaning  to  be  put  upon  that  clause.  The  ques- 
tion is,  whether  the  liability  is  to  be  determined  altogether  or 
thenceforth  only.  I  am  clearly  of  opinion  that  the  meaning  is, 
that  it  should  be  determined  altogether ;  because  the  determination 
of  the  liability  is  correlative  to  the  abandonment  of  all  claims 
upon  the  company.  The  retiring  member  gives  up  all  claims  upon 
the  company,  and  I  think  that  he  is  freed  from  all  liability.  If 
there  had  been  any  doubt  upon  the  rules,  the  prospectus  would 
remove  it. 
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1854.    March  8,  15,  18,  25.    Before  the  Lord  Chancellor  Lord  Cramworth 

and  the  Lords  Justices. 

A  creditor  cannot  be  said  in  any  sense  to  hare  acceded  to  the  provisions  of  a 
composition  deed,  unless. he  has  put  himself  in  the  same  situation  with  regard 
to  the  debtor  as  if  he  had  actually  executed  the  deed. 

By  a  composition  deed  for  winding  up,  under  an  inspector,  the^  affairs  of  a  part- 
nership in  Calcutta,  it  was,  among  other  things,  provided,  that  four  members 
of  the  partnership  should  collect  and  pay  the  assets  into  the  hands  of  the 
inspector,  to  be  applied  by  him,  after  payment  of  costs,  in  payment  among 
the  several  creditors  of  the  partnership  who  should  have  become  parties  to, 
and  have  executed  or  otherwise  acceded  to,  the  terms  of  the  deed ;  but  if  a 
commission  of  bankruptcy  or  an  adjudication  of  insolvency  should  be  awarded, 
issued,  or  prosecuted  against  the  partnership,  or  any  of  them,  in  respect  of 
their  then  debts  or  liabilities,  before  any  release  should  be  executed,  the 
deed  should  thenceforth  be  absolutely  void.    The  plaintifis,  who  were  in« 
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dorsees  of  two  bills  of  exchange  drawn  by  the  partnership,  remitled  the  bills 
from  London  to  their  agents  in  Calcatta*  who  in  April,  1S48,  forwarded 
them  **to  the  trustees'^  of  the  partnership  to  be  registered.  The  partners, 
acting  under  liquidation,  acknowledged  the  receipt  of  the  bills,  and  with 
respect  to  one  of  them  wrote — *'  We  have  registered  the  daim  70U  make  on 
our  estate;^  and  with  respect  to  the  other — *'We  have  duly  noted  the 
daim,"  returning  the  bills,  which  were  tranmitted  back  to  the  plaintiffs  in 
London.  Li  February,  1849,  the  inspector  advertised  a  dividend  of  101.  per 
cent,  which  was  shortly  afterwards  paid  on  several  of  the  debts  of  the  cred- 
itors who  had  executed  the  deed.  In  March,  1849,  four  members  of  the 
partnership  were,  on  their  own  petition  in  India,  adjudicated  insolvent,  and 
thereupon  the  inspector  handed  over  to  their  official  assignee  the  balance 
remaining  in  his  hands.  The  plaintiffs  having  received  <Uvidend8  on  the 
bills  under  the  insolvency  in  India,  and  from  other  parties  in  England  liable 
upon  the  bills,  in  1851  instituted  this  suit  against  the  inspector  for  the  pay- 
ment of  the  101,  per  cent  dividend  advertised  by  him :  Hdd,  that  the  plain- 
tiffs, not  being  precluded  from  suing  any  of  ^e  parties  liable  upon  the  bills, 
could  not  be  considered  to  have  acceded  to  the  composition  deed.' 

This  was  an  appeal  by  the  plaintifis  from  a  decree  of  the  Yice- 
Ohancellor  Stuabt,  who  on  25th  November,  1858,  dismissed  their 
bill  with  costs.  The  bill  was  filed  on  the  28d  April,  1851,  against 
William  Limond,  by  Charles  Forbes,  W.  H.  Leith,  James  Nichol- 
son, and  Thomas  Fox,  on  behalf  of  themselves  and  all  other  the 
creditors  of  Messrs.  Lyall,  Matheson,  &  Co.,  who  had  executed  or 
otherwise  acceded  to  the  terms  of  the  deed  of  inspection  in  the 
bill  mentioned,  but  had  not  received  any  dividends  on  their  respec^ 
tive  debts,  and  who  should  come  in  and  contribute  to  the  expenses 
of  the  suit.  The  bill  stated  that,  in  1847,  William  Lyall  and 
seven  other  persons,  who  carried  on  business  in  Calcutta 
*  299  under  *  the  firm  of  Lyall,  MaUieson,  &  Co.,  suspended  pay- 
ment ;  and  that  in  December,  1847,  at  a  meeting  of  credi- 
tors, it  was  resolved  that  the  firm  should  wind  up  its  afiairs  under 
inspection ;  and  that  a  deed  for  that  purpose  was  accordingly  pre- 
pared and  executed  or  acceded  to  by  a  large  majority  of  the 
creditors. 

The  deed  bore  date  Ist  January,  1848;  the  firm  of  Lyall, 
Matheson,  &  Co.  being  parties  of  the  first  part,  the  defendant  W. 
Limond,  as  inspector,  of  the  second  part,  and  the  creditors  of  the 
third  part ;  and  after  reciting  that  the  creditors  had  resolved  that 
it  would  be  for  the  benefit  of  all  parties  interested  that  the  affairs 

>  See  1  Lead.  Gas.  £q.  (8d  Am.  ed.)  [212,  218],  307. 
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fihonld  be  wound  up  under  inspection,  and  that  W.  Limond  should 
act  as  inspector  at  a  monthly  salary  of  500  rupees,  and  that  he 
had  agreed  to  accept  the  office  as  he  had  testified  by  signing  and 
being  a  party  to  the  deed,  witnessed  that  the  parties  of  the  third  part 
granted  the  usual  licenses  to  the  firm  to  mani^e,  collect,  and  get  in 
the  estate,  credits,  Ac,  of  the  copartnership  under  the  inspection  and 
control,  and  subject  to  the  directions  and  instructions  of  W.  Limond, 
from  the  date  of  the  indenture  until  the  81st  December,  1848.  The 
copartnership  covenanted,  as  soon  as  practicable,  to  draw  out  and 
state  a  just  and  true  account  of  all  their  property,  goods,  chattels, 
Ac.,  and  deliver  the  same  to  W.  Limond,  and  to  receive  all  moneys 
due  to  the  copartnership,  and  pay  the  same  to  W.  Limond,  or  into 
such  bank  as  he  should  direct  or  appoint,  *^  to  be  by  the  said  W. 
Limond,  or  by  the  inspector  for  the  time  being,  from  time  to  time 
paid  and  applied  in  the  first  place  in  and  towards  defraying  the 
costs,  charges,  and  expenses  and  oiker  payments  necessary  for  the 
carrying  on  and  winding  up  ttie  copartnership  afiairs,  and  therein 
particularly  mentioned ;  and  from  and  immediately  after  full  pay- 
ment and  satisfaction  of  all  such  costs,  charges,  expenses,  and 
payments,  or  after  providing  for  the  due  payment  and  satis- 
&ction  thereof,  to  pay  and  *  distribute  the  residue  remain-  *  800 
ing  after  such  payment  and  satisfaction,  or  after  providing 
for  such  payment  and  satisfaction  as  aforesaid,  unto  and  among 
the  several  creditors  of  the  parties  thereto  of  the  first  part  who 
diould  have  become  parties  to  and  should  have  executed  the  now 
stating  indenture,  or  should  have  otherwise  acceded  to  the  terms 
tiiereof,  their  respective  executors,  administrators,  or  assigns, 
ratably  and  proportionably,  according  to  the  amount  of  their 
respective  claims  and  demands  upon  the  said  copartnership,  imtil 
Ihe  whole  thereof,  or  so  much  and  so  far  as  the  said  moneys  should 
extend  to  pay  the  whole  thereof,  should  be  liquidated,  such  pay- 
ment and  distribution  to  be  from  time  to  time  made  by  the  said 
W.  Limond,  or  by  the  inspector  for  the  time  being,  as  often  as  the 
som  in  hand,  which  should  not  for  the  time  being  be  required  for 
defraying  the  costs  and  expenses  and  for  managing  or  carrying  on  any 
of  the  factories  or  other  property  of  the  said  copartnership,  should 
be  sufficient  to  pay  a  dividend  of  5L  per  cent  on  the  amount  of  the 
said  respective  debts : "  and  it  was  also  agreed  ^^  that  it  should  be 
lawful  for  all  or  any  of  the  creditors  parties  thereto  to  execute  the 
indentare,  without  prejudice  to  any  mortgage,  lien,  or  charge,  &c. : 
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and  it  was  provided,  that  if  the  said  W.  Limond,  or  the  inspects 
thereunder  for  the  time  being,  should  certify  in  writing  that  the 
parties  thereto  of  the  first  part  had  made  default  in  the  perform- 
ance or  observance  of  the  or  any  of  the  covenants,  clauses,  or 
stipulations  therein  contained  on  their  parts  to  be  performed  and 
observed ;  or  if  a  commission  of  bankruptcy  or  an  adjudication  of 
insolvency  should  be  awarded,  issued,  or  prosecuted  against  the  said 
parties  thereto  of  the  first  part,  or  any  of  them,  in  respect  of  their 
then  copartnership  debts  or  liabilities,  before  any  release  should  be 
executed  as  therein  was  provided,  then  and  in  any  of  the  said  cases 

the  now  stating  indenture,  and  the  license  and  liberty 
•  801    thereby  *  granted,  and  every  other  clause,  covenant,  matter, 

and  thing  therein  contained,  should  cease  and  determine, 
and  be  thenceforth  absolutely  void,  any  thing  thereinbefore  con- 
tained to  the  contrary  notwithstanding :  and  the  said  W.  Limond 
did  thereby  covenant  and  agree  with  and  to  the  parties  to  the  now 
stating  indenture  of  the  third  part,  and  with  and  to  each  of  them, 
and  with  and  to  their  and  each  of  their  executors,  administrators, 
and  assigns,  that  he  the  said  W.  Limond,  so  long  as  he  should  con- 
tinue to  act  thereunder,  should  and  would  from  time  to  time,  as 
often  as  the  money  in  hand  should  amount  to  a  suflScient  sum  over 
what  should  be  necessary  to  retain  for  carrying  on  the  said  copart- 
nership estate  (unless  prevented  by  legal  or  other  duly  constituted 
authority),  make  a  dividend  of  all  the  surplus  money  which  should 
have  been  received  and  which  should  be  applicable  to  the  payment 
of  a  dividend  imto  and  amongst  all  the  said  parties  of  the  third 
part,  as  such  creditors  as  aforesaid,  ratably  and  in  the  proportions 
aforesaid ;  and  that  the  money  which  should  from  time  to  time  be 
received  on  account  of  the  copartnership  estate,  and  all  bills  and 
securities  for  money  due  or  belonging  to  the  trust  estate,  should  be 
deposited  in  the  name  of  him  W.  Limond,  as  such  inspector  as 
aforesaid,  with  the  Bank  of  Bengal,  or  with  such  bank  or  person 
or  persons  as  a  majority  in  value  of  the  creditors,  parties  thereto 
of  the  third  part,  should  for  that  purpose  by  writing  direct  or  ap- 
point." The  deed  also  contained  the  usual  clause  on  the  part  of 
the  creditors  indemnifying  Mr.  Limond,  or  the  inspector  for  the 
time  being,  in  respect  of  any  loss  in  the  carrying  on  of  the  busi- 
ness, in  proportion  to  the  amount  of  their  respective  debts. 

The  bill  stated  that  the  plaintiffs  were,  at  and  prior  to  the 
date  of  the  deed  of  inspection,  and  continued  to  be,  the  in- 
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dorsees  for  value  of  two  dishonoured  bills  of  *  exchange,  *  802 
one  for  2000/.,  and  the  other  for  1638/.  8s.  9d.j  drawn  by 
Messrs.  Lyall,  Mathesdn,  &  Co.,  and  accepted  by  Messrs.  Lyall, 
Brothers,  &  Co.,  of  London  ;  that,  on  being  advised  of  the  execu- 
tion of  the  deed  of  inspection,  they  transmitted  the  two  bills  of 
exchange  to  their  correspondents  in  Calcutta,  in  order  to  become 
entitled  to  the  benefits  of  the  said  deed ;  and  that  the  bills  were 
accordingly  sent  by  the  plaintifis'  correspondents  to  Messrs.  Lyall, 
Hatheson,  &  Co.,  at  Calcutta,  and  were  admitted  by  them  as  debts, 
m  respect  whereof  the  plaintiffs  were  entitled  to  the  benefits  of 
the  deed. 

The  bill  then  set  out  the  following  correspondence  between  the 
plaintiffs'  agents  in  Calcutta  and  the  trustees  of  Messrs.  Lyall, 
Matheson,  &  Co. :    ^^  To  the  Trustees  of  Messrs.  Lyall,  Matheson, 
A  Co.     Calcutta,  18th    April,  1848.    Dear  Sirs,  —  We  enclose 
Messrs;  Lyall,  Matheson,  &  Co.'s  bill,  No.  18/1008,  dated  1st 
May,  1847, 10"»/  date,  on  Messrs.  Lyall,  Brotherp,  &  Co.  for  2000/., 
with  protest  for  non-payment,  together  with  a  memorandum  of  our 
claim,  amounting  to  Company's  rupees  28,444 :  7 :  9,  which  please 
register,  returning  the  bill  and  protest  to  us  per  bearer,  for  trans- 
mission to  London.    We  are,^ear  Sirs,  yours  faithfully,  Magin- 
TTBE  &  Co."    The  following  answer  was  returned  to  that  letter : 
"Calcutta,  22d  April,  1848.     Messrs.  Macintyre  &  Co.    Dear 
Sirs,  —  We  are  to-day  in  receipt  of  your  note  of  18th  inst.,  giving 
cover  to  our  draft,  No.  18/1003,  on  Lyall,  Brothers,  &  Co.  for 
2000/.,  with  protest  of  its  dishonour.    We  have  registered  the 
ckim  you  mske  on  our  estate  in  respect  thereto,  and  beg  now  to 
retam,  as  you  request,  both  the  bill  and  protest.    Yours  faithfully, 
Ltall,  Matheson,  &  Co.,  in  liquidation."    The  other  bill  was  trans- 
mitted through   different   agents,  and   in  the  following  letter: 
'^  Calcutta,  6th  June,  1848.    To  the  Trustees  of  Messrs.  Lyall, 
Hatheson,  &  Co.    Dear  Sirs,  —  We  enclose  Messrs.  Lyall,  Mathe- 
son, A  Co.'s  bill.  No.   18/1063,  dated    8th  June,  1847, 
®  10"/  date,  on  *  Messrs.  Lyall,  Brothers,  &  Co.  for  1638/.   *  808 
8«.  9d.,  with  protest  for  non-payment,  together  with  a  mem- 
orandum of  our  claim,  amounting  to  Company's  rupees  19,135 : 
12 :  1,  which  please  register,  returning  the  bill  and  protest  to  us 
per  bearer,  for  transmission  to  London.    We  are,  dear  Sirs,  yours 

faithfully,  ASHBUBNBB  &  Co." 
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**  Messrs.  LyaU,  Matheson,  &  Go.  Dr. 

Your  bUl,  No.  18/1068,  dated  8th  June,  1847,  at 

10°^/  date,  to  order  on  Messrs.  Lyall,  Brothers, 

&  Go.,  London,  for  1688/.  Ss.  9d.,  at  l/8i  pre. 

G.  Rs 19,123    2  9 

Protesting  charges  for  non-payment,  1/.  1«.  6d.,  at 

l/8i  pre 12    9  4 

«  Calcutta,  June  5, 1848."  C.  Rs.  19,185  12  1 


In  answer  to  which  Messrs.  Lyall,  Matheson,  &  Go.  wrote  as  fol- 
lows :  ^*  Calcutta,  June  6, 1848.  Messrs.  Ashbumer  A  Go.  Dear 
Sirs,  —  We  are  in  receipt  of  your  letter  of  yesterday's  date,  encloe* 
ing  your  draft,  No.  18/1068,  on  Lyall,  Brothers,  A  Go.,  London, 
for  16882.  8«.  9<2.,  with  protest  of  its  non-payment.  We  have  duly 
noted  the  claim  of  rupees  19,136 :  12 :  1,  as  per  statement  which 
you  make  in  respect  to  this  bill,  and  now  beg  to  return  both  the 
bill  and  protest  herewith.  We  remain,  dear  Sirs,  yours  faithfully, 
Ltall,  Matheson,  &  Go.,  in  liquidation." 

The  bill  then  alleged  that  Messrs.  Lyall,  Matheson,  A  Go.,  act- 
ing under  the  orders  and  with  th#  privity  of  the  defendant  W. 
Limond,  entered  the  name  of  the  plaintifis'  firm  in  respect  of  the 
said  debts  among  the  creditors  who  were  entitled  to  the  benefit  of 
the  deed,  and  had  acceded  to  the  terms  thereof,  the  p^od  ibr  the 
continuance  of  the  license  having  been  previously  renewed  and 
extended.    The  bill  then  stated,  that  in  the.  mon&  of  February, 

1849,  W.  Limond,  having  in  his  hands  a  clear  surplus 
*  804    *  arising  out  of  the  moneys  paid  to  and  received  by  him  as 

such  inspector  as  aforesaid,  for  and  on  account  of  the  es- 
tate, property,  and  effects  of  Messrs.  Lyall,  Matheson,  A  Go.,  and 
applicable  to  the  payment  of  dividends,  declared  a  dividend  of  10{. 
per  cent  on  the  debts  of  the  creditors  of  the  firm  of  Lyall,  Mathe- 
son, A  Go.,  who  had  executed  or  otherwise  acceded  to  the  terms 
of  the  deed  of  inspection ;  and  the  debt  so  due  and  owing  to  the 
plaintiffs  from  Messrs.  Lyall,  Matheson,  A  Go.  in  respect  of  the 
bills  for  20002.  and  16832.  8«.  9(2.,  and  so  admitted  and  entered 
as  aforesaid,  was  included  amongst  the  debts  upon  which  the  divi- 
dend was  so  declared  by  W.  Limond ;  and  that  soon  after  such 
declaration  of  dividend  was  made  by  W.  Limond,  he  paid  to  a 
great  part  of  the  creditors  of  Messrs.  Lyall,  Matheson,  A  Go.,  who 
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bad  execnted  or  otherwise  acceded  to  the  terms  of  the  said  deed 
of  inspectioii,  out  of  the  surplus  moneys  in  his  hands  applicable  to 
tiie  payment  of  the  said  dividend,  the  amounts  due  and  payable  to 
them  respectively  on  their  respective  debts  on  account  of  such 
dividend,  and  he  retained  the  residue  of  the  said  moneys  as  trustee 
for  the  plaintiffs  and  the  other  unsatiffied  creditors  of  Messrs. 
Lyall,  Matheson,  &  Co.  who  had  executed  or  otherwise  acceded  to 
tiie  terms  of  the  said  deed,  and  for  the  purpose  of  the  same  being 
applied  in  and  towards  payment  of  the  amount  due  to  the  plaintiffs 
on  their  bills  in  respect  of  the  dividend,  and  to  tiie  other  creditors 
of  Messrs.  Lyall,  Matheson,  &  Co.  on  their  respective  debts. 

The  bill  alleged  that  the  plaintiffs  had  frequently,  through  their 
correspondents  and  agents,  applied  to  the  defendant  W.  Limond 
to  pay  them  the  amount  due  on  the  said  bills  in  respect  of  the 
dividend  of  101.  per  cent,  but  that  he  had  refused,  and  justified 
such  refusal  on  the  pretence  that  some  of  the  partners  of  tiie  firm 
of  Lyall,  Matheson,  &  Co.  had  recentiy  taken  the  benefit  of 
tiie  *  Insolvent  Debtors'  Act  in  India,  and  that  he  had  paid    *  805 
over  the  moneys  appUcable  and  appropriated  to  the  said 
dividend  of  102.  per  cent  for  the  plaintiffs  and  the  other  unsatisfied 
creditors  of  Messrs.  Lyall,  Matheson,  A  Co.  to  the  official  assignee 
of  the  Insolvent  Court ;  and  the  plaintiffs  chai^d  that  he  ought 
to  have  paid  the  same  to  the  plaintiffs  and  the  other  unsatisfied 
creditors,  and  submitted  that  such  payment  was  in  breach  of  his 
duty  as  inspector  and  trustee,  and  that  he  was  personally  liable 
and  ought  to  make  good  the  same ;  and,  after  charging  that  there 
was  no  more  moneys  or  property  in  the  hands  of  the  defendant 
W.  Limond,  and  that  there  had  been  no  commission  of  bankruptcy 
or  adjudication  of  insolvency  within  the  meaning  of  the  deed  of 
inq)ection  in  respect  of  their  copartnership  debts,  and  that  the 
deed  of  inspection  was  at  the  time  the  dividend  of  102.  per  cent 
was  declared,  and  at  the  filing  of  the  bill,  valicT  and  subsisting, 
prayed  a  declaration  that  the  plaintiffs  and  the  other  unsatisfied 
ereditors  of  the  said  Messrs.  Lyall,  Matheson,  &  Co.  were  entitled 
to  have  the  moneys  so  received  and  retained  by  W.  Limond,  and 
applicable  to  and  appropriated  by  him  in  payment  of  the  dividend 
of  101.  per  cent,'  applied  in  and  towards  payment  of  their  respec- 
tive debts,  so  &r  as  such  dividend  would  extend ;  and  that,  if 
Beoessary,  an  account  might  be  taken  of  the  moneys  so  received 
and  retained  by  W.  Limond ;  and  that  an  account  might  also  be 
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taken  of  what  was  due  and  owing  to  the  plaintifis  and  the  other 
creditors  of  Messrs.  Lyall,  Matheson,  &  Co.  in  respect  of  their 
debts,  and  that  the  moneys  so  received  and  retained  by  W.  Limond, 
and  applicable  to  the  payment  of  such  dividend  aforesaid,  might 
be  applied  in  and  towards  the  payment  to  the  plaintifis  and  the 
other  creditors  of  a  dividend  at  the  rate  aforesaid  on  their  respec- 
tive debts,  or  otherwise  ratably  and  proportionably  on  such  debts 

as  the  Court  should  direct ;  and  that  if  the  defendant  W. 
^806    Limond  should  allege  or  *  pretend  that  he  had  paid  the 

moneys  so  received  and  retained  by  him  as  aforesaid  to 
such  official  assignee  as  aforesaid,  or  to  any  other  person  or  per- 
sons, then  that  he  might  be  declared  to  be  personally  liable  and 
accountable  for  and  ordered  to  make  good  and  pay  the  same; 
and  that  the  same,  when  paid,  might  be  applied  in  and  towards 
payment  of  the  debts  due  and  owing  to  ^e  plaintifib  and  the 
other  creditors  of  Messrs.  Lyall,  Matheson,  &  Co.,  and  that  W. 
Limond  might  be  ordered  to  pay  the  costs  of  the  suit. 

The  defendant  W.  Limond  by  his  answer  stated  that  the  majoi^ 
ity  of  the  creditors  executed  the  indenture  in  February,  1849, 
being  the  time  of  the  payment  of  the  dividend  under  the  same, 
and  that  no  creditor  received  any  dividend  imtil  he  had  executed 
the  indenture,  it  not  being  deemed  that  any  other  act  was  an  acces- 
sion ;  that  the  two  bills  were  noted  as  claims  merely,  but  that  the 
plaintiffii  were  in  no  way  recognized  in  connection  with  the  daims 
in  respect  of  such  bills,  the  same  being  preferred  by  the  agents  on 
behalf  of  their  constituents  in  London,  whose  names  were  never 
mentioned ;  that  the  bills  were  registered  as  vouchers,  in  respect 
of  which  claims  would  or  might  have  to  be  satisfied  when  the 
whole  amount  of  such  liabilities  was  ascertained,  and  to  that  en- 
tent,  and  no  further  or  otherwise,  the  bills  were  admitted  by  Messrs. 
Lyall,  Matheson,  &  Co.  as  debts  in  respect  whereof  the  holders 
would  be  entitled  to  the  benefit  of  the  deed  on  their  accession 
thereto;  but  the  defendant  denied  that  the  fact  of  such  claims 
having  been  registered  was  any  acceding  by  the  holders  of  the 
bills  to  the  provisions  of  the  deed,  or  that  in  any  case  such  register- 
ing was  so  considered,  and  he  added  that  if  Messrs.  Macintyre  &  Co. 
and  Messrs.  Ashbumer  &  Co.,  who  were  the  parties  holding  the  bills, 

and  were  cognizant  of  all  proceedings  connected  with  the 
*  807    liquidation  of  the  *  estate,  had  applied  for  t^e  dividend,  and 

had  executed  the  deed,  it  would  have  been  paid  to  them. 
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The  defendant  expressed  his  belief  that  no  entry  of  the  name  of 
the  plaintiffs'  firm,  as  creditors  in  reference  to  the  said  bills  or 
eitlier  of  them,  had  been  made  by  Messrs.  Lyall,  Matheson,  &  Co. 
in  any  book  or  document ;  and  he  said  that  no  such  entry  was 
made  by  them  acting  under  his  orders,  or  with  his  knowledge  or 
privity.     The  defendant  admitted  that  he  had  declared  the  divi- 
dend of  lOZ.  per  cent  on  the  debts  of  the  creditors  of  the  firm  of 
Lyall,  Matheson,  &  Co.,  who  had  executed  or  should  execute  the 
deed.    He  stated  his  belief  that  the  debt  alleged  to  be  due  to 
the  plaintiffs  in  respect  of  the  two  bills  for  20002.  and  16382.  88. 
9(2.  was  not  included  among  the  debts  upon  which  the  dividend 
was  declared  by  the  defendant,  and  that  no  list  nor  statement  was 
prepared  in  which  the  claim  of  the  plaintiffs  was  included.    The 
defendant  stated  that  at  the  time  of  the  declaration  of  insolvency 
there  were  in  the  Bank  of  Bengal  between  2000  and  3000  rupees, 
which  balance  was  claimed  by  and  paid  to  the  official  assignee, 
together  with  all  other  securities  belonging  to  the  firm  of  Messrs. 
Lyall,  Matheson,  &,  Co.    The  defendant  denied  that  the  plaintiffs 
had  acceded  to  the  terms  of  the  deed  of  inspection,  or  that  the 
plaintiffs  or  their  agents  had  ever  made  or  caused  to  be  made  the 
applications  and  requests  in  the  bill  alleged ;  and  that  the  only 
application  which  was  ever  made  by  or  on  behalf  of  the  plaintiffs 
was  on  the  30th  January,  1851,  by  their  solicitor  requesting  pay- 
ment of  the  dividend  of  102.  per  cent  on  the  plaintiffs'  alleged 
registered  debt  in  respect  of  the  two  bills.    The  defendant  said 
that  an  adjudication  of  insolvency,  within  the  meaning  of  the  deed 
of  inspection,  had  been  issued  and  prosecuted  against  Messrs. 
Lyall,  Matheson,  &  Co.,  and  that  the  members  of  the  firm 
had  long  since  received  their  *  final  discharge ;  and  that,    *  308 
though  the  deed  of  inspection  was  valid  at  the  time  the 
dividend  of  lOZ.  per  cent  was  declared,  yet  that  every  power  con- 
tained in  the  deed  ceased  on  the  adjudication  of  insolvency,  and 
that  the  same  was  not  now  valid  with  respect  to  what  was  done 
thereunder  previously  to  such  adjudication. 

The  plaintifis  filed  their  replication  in  April,  1852,  and  subse- 
quently, from  time  to  time,  obtained  orders  to  enlarge  publication 
to  prove  the  bills.  The  defendant  was  himself  examined  in  chief, 
and  swore  that  he  never  heard  of  the  claim  of  Messrs.  Forbes 
&  Co.  until  shortly  before  the  filing  of  the  bill ;  that  no  creditor 
of ,  Messrs.  Lyall,  Matheson,  &  Co.  received  any  dividend  until  he 
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had  executed  the  deed  of  mspection;  that  no  creditors  were 
treated  by  him,  or  by  Messrs.  Lyall,  Matheson,  A  Go.,  as  entitled 
to  the  benefits  of  the  deed,  or  as  having  acceded  l^ereto,  other 
than  the  creditors  who  had  actually  executed  the  deed ;  and  that 
no  part  of  the  assets  of  Messrs.  Lyall,  Matheson,  &  Co.  was  re> 
tained  for  l^e  purpose  of  being  applied  to  the  payment  of  any 
dividend  to  the  plaintifb,  or  in  respect  of  the  bills  of  exchange ; 
and  that  no  debt  to  the  plaintiffs  was  ever,  to  his  knowledge  and 
belief,  registered  against  the  firm  of  Lyall,  Matheson,  &  Co.,  nor 
were  the  plaintiffs,  or  was  any  or  either  of  them,  admitted  or 
acknowledged  in  any  way  by  tiie  firm  of  LyaU,  Matheson,  &  Co. 
as  creditors  who  were  entitled  to  the  benefit  of  the  deed,  or  as  pa^ 
ties  acceding  thereto,  nor  did  they,  to  his  knowledge,  information, 
or  belief,  ever  accede  thereto. 
In  May,  1849,  two  months  after  the  adjudication  of  insolvency, 

the  following  correspondence  took  place  at  Calcutta,  be- 
*809   tween  a  gentleman,  writing  on  behalf  of  *the  plaintifb, 

and  one  of  the  members  of  the  partnership :  — 

"  To  J.  Lyall,  Esq. 

"  My  dear  LyaU,  —  Please  say  if  you  have  retained  the  dividend 
of  lOL  per  cent  on  Forbes,  Forbes  &  Co.'s  registered  claims  on 
your  estate.  If  so,  can  you  say  at  foot  where  the  money  is,  and  in 
whose  names,  as  I  am  writing  to  our  friends  to-day  ? 

'*  Yours,  Ac,  C.  Moboan." 

In  answer  to  this  application  Mr.  Lyall  wrote :  — 

^*  My  dear  Morgan,  —  The  whole  of  the  existing  assets  are  with 
the  official  assignee,  with  whom  their  distribution  rests.  I  am 
sorry  you  did  not  apply  prior  to  the  estate  going  into  Court.  Had 
you  done  so,  you  would  have  received  your  10/.  per  cent  in  com- 
mon with  the  other  creditors.    Yours,  &c., 

«  J.  Lyall." 

«  Calcutta,  May  10, 1849." 

It  appeared  by  the  indorsements  upon  the  bills  of  exchange, 

under  the  official  stamp  of  the  Court  in  India,  that  proofs  had 

been  made  in  respect  of  each  of  the  bills,  on  behalf  of  Messrs. 

Forbes  &  Co.,  against  the  estate  of  Messrs.  Lyall,  Matheson,  &  Co. ; 
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and  a  dividend  had  also  been  received  upon  each  of  them  from  other 
parties  liable  on  the  bills  more  than  a  year  previously  to  the  insti- 
tution of  this  siiit. 

There  was  no  distinct  evidence  that  the  plaintiffs'  firm  was  the 
same  firm  as  that  whose  name  appeared  on  the  bills  as  indorsees ; 
imd  in  the  course  of  the  argument  it  was  objected,  that  the  cause 
having  been  at  issue  before  July,  1852,  it  was  not  competent  for 
the  plaintiffs  to  prove,  by  affidavit  filed  after  publication,  that  they 
were  the  principals  transmitting  the  bills  to  their  agents 
*  in  Calcutta ;  but  the  Court  intimated  that  if  it  was  essen-  *  810 
tial  to  the  plaintiffs'  case  an  inquiry  might  be  directed,  or 
that  the  plaintifis  might  be  examined  on  that  head. 

2%e  Solteitor' General^  Mr.  LemSj  and  Mr.  Willes,  for  the  plain- 
ti£b,  in  support  of  the  appeal.  —  The  bills  having  been  forwarded 
to  the  trustees  of  Messrs.  Lyali,  Matheson,  &  Co.,  who  were  then 
acting  as  the  agents  of  the  defendant,  and  having  been  acknowl- 
edged by  them  as  valid  claims  upon  their  estate,  ought  to  have 
been  paid  pari  passu  with  the  other  admitted  claims.  By  the  deed 
of  inspectorship  the  defendant,  in  consideration  of  a  large  salary, 
bound  himself  to  superintend  and  control  the  winding-up  of  the 
estate ;  and  having  declared  a  dividend  of  101.  per  cent  on  the 
debts  which  had  been  admitted,  he  became  thereby  a  trustee  for 
the  plaintiffs  to  the  extent  of  one-tenth  of  their  claims.  The  only 
event  in  which  the  defendant  could  have  been  relieved  from  this 
obligation  would  have  been  by  an  adjudication  of  bankruptcy  in 
invitos  against  Messrs.  Lyall,  Matheson,  &  Co.,  but  we  submit  that 
an  order  made  upon  a  voluntary  petition,  at  the  instance  of  the 
debtors,  is  not  an  adjudication  of  bankruptcy  within  the  provision 
in  the  deed  of  inspectorship.  And  this  view  is  supported  by 
reference  to  the  6th,  7th,  8th,  10th,  80th,  81st,  and  ^Tth  sections 
of  tie  Act  9  Geo.  4,  c.  78,  which  provides  for  the  relief  of  insol- 
vent debtors  in  India.  It  is  clear,  however,  that  whether  the 
order  of  the  Court  in  India  amounted  to  an  adjudication  or  noty 
it  cannot  have  a  retrospective  operation  so  as  to  affect  the  moneys 
which  had  theretofore  been  ascertained  and  appropriated  to  the 
liquidation  of  all  approved  debts. 

[The  Lobd  Justice  Turner.  — Assuming  this  not  to  have  been 
an  insolvency  within  the  meaning  of  the  trust  deed,  would  not  the 
VOL.  IV.  16  [  241  ] 
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official  assignee  be  a  tmstee  for  the  plaintiffs?     And,  imder 
snch  circumstances,  can  the  plaintiffs  sue  the  defendant 

*  811    *  alone  without  bringing  before  the  Court  the  parties  into 

whose  hands  the  moneys  have  come  ?  ] 

We  submit  that  an  accountable  party  cannot  escape  firom  his  lia- 
bility by  paying  over  the  trust  moneys  to  a  third  party.  It  may  be 
contended  that  there  was  not  such  an  accession  by  the  plaintiffs  as 
was  contemplated  by  the  deed,  but  it  has  been  the  habit  of  Courts 
of  Equity,  as  well  as  of  Courts  of  Law,  to  construe  liberally  such 
provisions.  Spottiswoode  v.  Stockdale  ;  (a)  Jolly  v.  WaUis ;  (A) 
Ex  parte  Shaw  ;  (c)  Harland  v.  Binki  ;  (d)  Field  v.  Lord  Dorwuglh 
more,  (e)  In  the  present  case  the  Vice-Chancellor  has  miscarried, 
in  so  far  as  he  has  grounded  his  decision  upon  the  fact,  viz.,  that 
the  plaintiffs  have  received  dividends  under  the  insolvency,  and 
thereby  condoned  the  breach  of  trust ;  but  this  fact,  being  neither 
averred  nor  relied  upon  by  the  defendant,  ought  not  to  have  formed 
an  element  in  the  decision,  nor  even  if  it  had  been  alleged  would 
it  be  a  bar  to  the  relief  prayed,  as,  if  the  plaintiffs  had  received  the 
102.  per  cent  from  the  defendant,  they  would  not  have  been  pre- 
cluded from  proving  for  the  difference.  The  admission  in  the 
answer,  that  if  the  agents  had  applied  for  the  dividends  and  exe- 
cuted the  deed  they  would  have  received  the  dividend,  is  pregnant 
with  an  acknowledgment  of  the  validity  of  our  claim. 

__  • 

Mr.  W.  M.  James  and  Mr.  Hemming^  for  the  defendant,  in  sup- 
port of  the  Vice-Chancellor's  decree.  —  There  is  not  a  particle  of 
evidence  to  prove  that  the  defendant  knew  that  the  plaintifis  were 
the  holders  of  the  bills  at  the  time  when  the  claim  upon  the  bills 
was  registered  ;  on  the  contrary,  the  defendant  swears  that 

*  812    he  did -not  know  that  to  be  the  case.    The  persons  who  *  are 

now  alleged  to  have  been  only  the  agents  for  the  plaintiffi, 
must  be  assumed  at  least  to  have  been  intrusted  with  the  power  of 
executing  or  acceding  to  the  deed,  and,  on  this  assumption,  it 
would  have  been  competent  to  them,  equally  with  the  other  credi- 
tors whe  had  received  the  102.  per  cent,  to  have  executed  or  ac- 
ceded to  the  deed  before  the  insolvency  occurred.    In  the  present 

(a)  Coop.  102.  {d)  15  Q.  B.  713. 

(6)  8  Esp.  228.  (c)   1  Dru.  &  War.  227. 

(c)  1  Mad.  698. 
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instance,  however,  the  plaintiffs  can  in  no  sense  be  assumed  to 
have  acceded  by  fhemselves  or  their  agents,  inasmuch  as  not  only 
has  there  been  no  actual  execution  of  the  trust  deed  by  them,  or  by 
any  one  on  their  behalf,  but  there  has  been  no  constructive  execu- 
tion from  which  any  obligation  can  be  said  to  have  attached  to  the 
plainti£&  to  be  bound  by  the  provisions  of  the  trust  deed.  The 
plaintifis,  moreover,  are  estopped  by  their  own  conduct,  which  has 
been  quite  opposed  to  any  thing  like  accession,  having  not  only 
proved  under  the  insolvency  in  India,  but  having  been  receiving 
dividends  (the  receipt  of  which  they  have  suppressed)  from  all 
parties  liable  on  the  bills,  each  of  whom  would  have  had  a  right  of 
action  pro  tcmto  against  Messes.  LyaU,  Matheson,  &  Co.,  and  the 
release  of  the  plaintiffs  would,  therefore,  have  been  completely 
inoperative. 

[Mr.  WiUes  referred  to  the  observations  of  Baron  Parke  in 
Kearnhy  v.  Cole^  (a)  to  show  that  where  there  is  a  reserve  of  rem- 
edies against  a  surety,  the  debtor  cannot  complain  if  the  instant 
afterwards  the  surety  enforces  those  rights  against  him,  and  his 
consent  that  the  creditor  shall  have  recourse  against  the  surety  is 
impliedly  a  consent  that  the  surety  shall  have  recourse  against 
him.] 

The  Solicitor -General,  in  reply.  —  Assuming  that  the 
plaintifis  had  received  the  dividends  *  under  the  insolvency,  *  818 
with  notice  that  the  defendant  had  paid  over  to  the  official 
assignee  the  10/.  per  cent  specifically  appropriated  to  the  discharge 
of  the  plaintiffs'  bills,  that  would  not  have  exonerated  the  defend- 
ant ;  and  while  he  could,  under  such  circumstances,  have  reclaimed 
it  from  the  official  assignee,  it  is  clear  that  the  plainti£b  could  not. 

The  Lord  Chancellor.  —  This  was  an  appeal  from  an  order  of 
the  Yice-Ohancellor  Stuart  dismissing  the  bill  with  costs. 

The  case  made  by  the  plaintiffs  is,  that  in  the  course  of  the  year 
1847  they  became  the  holders  of  two  bills  of  exchange,  which  had 
been  drawn  by  a  firm  in  Oalcutte,  and  accepted  by  their  corre- 
spondente  in  London,  payable  to  their  own  order.  It  appears  that 
these  bills  were  indorsed  by  several  parties,  until  they  ultimately 

(a)  16  M.  &  W.  128 ;  see  p.  186. 
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came  into  the  possession  of  Messrs.  Forbes,  Forbes,  k  Co.,  who 
are  the  present  plaintiffs.  They  say  that  these  bills  were  transmit- 
ted by  them  to  their  agents  in  Calcutta,  with  a  view  tihat  they 
should  make  claims  in  respect  of  the  bills  on  the  Calcutta  house, 
or  rather  on  the  persons  who  were  carrjdng  on  the  business  of  the 
Calcutta  house  in  liquidation.  The  bills  having  come  to  tiie  pos- 
session of  the  plaintiffs  in  1847,  it  appears  that  towards  tihe  end  of 
that  year  both  the  Calcutta  firm,  who  were  the  drawers,  and  the 
London  firm,  the  acceptors  of  the  bills,  fell  into  embarrassments ; 
and  on  the  1st  January,  1848,  a  composition  deed  was  prepared, 
to  which  the  Calcutta  firm  were  parties  of  the  first  part,  Mr. 
Limond  the  defendant  of  the  second  part,  and  the  creditors  who 
should  execute  of  the  third  part,  whereby  it  was  arranged  that  the 
affairs  of  the  Calcutta  firm  should  be  wound  up  under  the  superin- 
tendence of  Mr.  Limond,  four  members  of  the  firm  manag- 
*814  ing  the  affairs,  and  complying  with  *  certain  provisions 
named  in  the  deed  as  to  keeping  the  accounts  under  the 
superintendence  of  •  Mr.  Limond,  while  the  creditors  who  should 
execute  the  deed  were  to  enter  into  certain  covenants  on  their 
part. 

The  important  particulars  of  the  deed  are  these :  It  stipulated 
that  Mr.  Limond  should  superintend  the  winding-up  of  the  con- 
cern ;  and  the  creditors  who  were  parties  agreed  to  give,  a  letter  of 
license,  or,  rather,  the  deed  itself  operated  as  a  letter  of  license  to 
tiie  partners,  enabling  them  to  manage  their  business  without  fear 
of  molestation  from  arrest,  which  was  to  be  in  force  for  a  year, 
with  liberty  to  Mr.  Limond  to  extend  it  for  another  year,  which,  in 
fact,  he  did.  They  were  to  collect  and  pay  the  money  belonging 
to  the  partnership  into  the  account  of  Mr.  Limond,  or  into  some 
account  over  which  he  should  have  control,  and  the  assets  collected 
were  to  be  applied,  first,  in  paying  the  expenses  of  the  deed  and  of 
winding  up  the  business,  and  the  surplus  money  was  to  be  distrib- 
uted among  the  creditors,  who  should  execute  or  otherwise  accede 
to  that  deed.  The  creditors  who  executed  the  deed  agreed  to 
accept  such  terms,  and  gave  this  letter  of  license ;  and  they  further 
covenanted  that  if  loss  should  occur  in  the  carrying  on  of  the  busi- 
ness, they  would  indemnify  Mr.  Limond  in  proportion  to  the  debts 
in  respect  of  which  they  were  creditors  under  that  deed.  That 
deed  having  been  executed,  the  pl^tiffs  say  that  they  transmitted 
these  two  bills  to  their  agents  in  Calcutta,  in  order  to  become  enti- 
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tied  to  the  benefits  of  the  composition  deed.  What  the  agents  did 
was  this :  thej  presented  the  bills  to  Messrs.  Lyall,  Matiieson,  A 
Co.,  who  were  then  winding  up  their  concerns  under  the  superin- 
tendence of  Mr.  Limond.  As  to  one  of  them,  there  was  this 
acknowledgment  by  Messrs.  Lyall,  Matheson,  &  Go.  :  '^  We  have 
registered  the  claim  you  make  on  our  estate."  As  to 
*the  other,  there  was  no  such  indorsement,  but  there  was  *315 
a  letter  showing  that  they  had  made  a  note  of  the  claim. 

Now  early  in  February,  1849,  sufficient  funds  had  been  realized 
in  the  winding-up  of  the  business  of  the  Calcutta  house  to  enable 
Mr.  Limond  to  make  a  dividend  of  102.  per  cent ;  and,  conse- 
quently, a  dividend  of  102.  per  cent  was  paid  to  a  very  large 
number  of  creditors* of  Messrs.  Lyall,  Matheson,  &  Co.,  who  came 
in  and  executed  that  deed.  I  ought  to  notice  that  there  is  a  little 
inconsistency  in  the  deed  in  this,  that  while  the  trusts  are  to  pay 
the  dividends  to  the  parties  who  should  execute  or  otherwise 
accede  to  the  deed,  the  covenant  by  Limond  is  only  to  pay  to 
*'  such  creditors  as  aforesaid,"  referring  to  the  parties  of  the  third 
part,  or  only  those  who  had  executed  the  deed ;  but  I  think  it 
clear  that  if  a  person  had  acceded  to  the  deed  within  the  meaning 
of  the  stipulation,  it  was  Mr.  Limond's  duty  to  pay  him  his  divi- 
dend, whether  he  had  actually  executed  the  deed  or  not. 

I  have  not  the  least  doubt  of  the  propriety  of  those  decisions, 
both  in  this  Court  and  at  law,  several  of  which  have  been  referred 
to,  which  show  that  a  party  may  bind  himself  by  the  terms  of 
such  a  deed  as  this,  even  if  there  had-  not  been  the  words  ^^  or 
otherwise  acceded  to,"  without  executing  it.  But  this,  I  think,  is 
perfectly  certain,  that  no  person  can  be  considered  to  have  im- 
pliedly acceded  to  a  deed  of  this  sort  within  the  true  meaning  of 
that  expression,  who  has  not  put  himself  in  precisely  the  same 
situation  with  regard  to  the  debtors  as  if  he  had  executed  it ;  the 
principle  of  the  rule  being  that  if  you  put  yourself  in  the  situation 
of  having  the  benefit  of  a  deed,  you  must  bear  its  obligations, 
although  you  have  not  literally  executed  the  deed. 

*The  first  question  that  arises  is,  assuming  the  plaintiffs,*  *  816 
Messrs.  Forbes  &  Co.,  to  be  the  holders  of  these  bills,  as  it 
is  alleged  they  were  (and  if  any  thing  were  to  turn  on  that  I 
should  have  thought  an  inquiry  necessary),  did  they  accede  to  the 
deed  within  the  meaning  of  the  stipulation  ?  For  this  purpose  1 
treat  the  agents  to  whom  the  bills  were  remitted  to  be  the  same  as 
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Messrs.  Forbes  &  Co.  What  they  did  was  this:  they  went  to 
Messrs.  Lyall,  Matheson,  &  Co.,  the  debtors  on  the  bills,  and  who 
were  winding  up  the  business  under  the  superintendence  of  Mr. 
Limond,  and  desired  them  to  register  their  claim,  which  was  done, 
at  least  one  of  the  bills  was  registered,  and  the  other  was  noted  as 
a  claim ;  and  the  bills  were  returned  to  the  agents  with  a  yiew  of 
being  remitted  back  to  London,  because  it  must  be  observed  that 
there  were  several  other  persons  liable  on  the  bills  in  England,  and 
from  whom  the  amount  of  the  bills,  or  a  part  of  the  amount  of  the 
bills  (the  whole  if  the  parties  indorsing  were  solvent,  or  a  portion 
if  they  were  insolvent),  might  be  recovered.  Now  unless  that  was 
acceding  to  the  deed  there  was  nothing  else  done  that  can  be 
represented  as  an  accession.  In  my  opinion  it  was  no  acceding  to 
the  deed  at  all,  for  this  obvious  reason.  Suppose  that  when  the 
bills  had  got  back  to  London,  Messrs.  Forbes  &  Co.  had  found  that 
one  of  th&  partners  of  the  firm  in  Calcutta  was  then  in  London 
solvent :  if  they  had  acceded  to  the  deed,  they  would  have  been 
bound  not  to  proceed  against  him  or  take  him  in  execution.  But 
if  they  had  done  so,  ai^  an  application  had  been  made  to  this 
Court  to  restrain  them,  it  seems  to  me  to  be  preposterous  to  say 
that  they  had  done  any  thing  which  prevented  them  from  suing 
any  one  of  the  persons  liable  on  the  bills  who  happened  to  be  sol- 
vent. Again,  if  there  had  been  no  dividend  under  the  insolvency 
in  India,  and  if  the  winding-up  had  been  a  failure,  and  Mr.  Limond 

had  become  responsible,  as,  under  certain  circumstances,  he 
*  317    might  have  been,  and  if  the  *  partnership  in  Calcutta  were 

held  to  have  been  his  agents,  could  it  be  said  that  the 
plaintiffs  had  bound  themselves  to  indenmify  Mr.  Limond  in  pro- 
portion to  the  extent  of  their  debts  ?  Clearly  not.  Therefore  it 
appears  to  me  that  on  that  ground  also  there  was  no  acceding  to 
the  deed  at  all.  But  I  go  much  further,  although  that  is  an  alt 
sufiicient  ground.  In  my  opinion,  if  the  communication  by  the 
agents  had  been,  '^  Take  a  note  of  this ;  register  our  claim,  and 
recollect  that  although  we,  Messrs.  Forbes  &  Co.,  are  not  in  Cal- 
cutta to  execute  the  deed,  we  intend  to  be  bound  by  it,  and  hereby 
accede  to  it,"  that  would  have  been  quite  immaterial,  —  because 
till  it  was  communicated  to  Mr.  Limond  he  had  no  knowledge  of 
any  thing  of  the  sort. 

It  was,  however,  suggested  that  Messrs.  Lyall,  Matheson,  &  Co., 
in  winding  up  the  concern,  were  the  agents  of  Mr.  Limond.    I  do 
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not  agree  to  that  in  any  sense.  They  were  persons  not  appointed 
by  Mr.  Limond ;  but  even  if  they  were  his  agents,  if  they  were  per- 
sons named  by  him  to  carry  on  the  business,  that  too  would  be 
immaterial,  unless  they  were*  agents  to  receiye  on  his  behalf  the 
notification  of  accession  to  the  deed.  It  seems  to  me,  that  deny- 
ing, as  he  positively  does,  that  he  knew  of  the  existence  of  the 
plaintifis'  claims  until  after  the  suit  was  instituted,  if  there  had 
been  an  acceding  to  the  deed  at  all,  it  was  not  of  puch  a  kind  as  to 
make  it  a  breach  of  trust  to  do  what  he  was  bound  to  do  when  the 
insolvency  happened ;  namely,  to  pay  over  the  whole  of  the  funds 
to  the  official  assignee  under  the  insolvency. 

The  yice-Chancellor,  according  to  the  note  of  his  judgment  with 
which  I  have  been  furnished,  seems  to  have  thought,  that,  after 
what  be  held  to  have  been  an  accession,  the  conduct  of  the 
parties  under  the  insolvency  *  precluded  them  from  seeking  *  318 
relief  in  this  suit.  I  do  not  enter  into  the  consideration  of 
that  question.  Whether  the  yice-Ohancellor  proceeded  exactly  on 
the  same  grounds  on  which  I  should  have  proceeded,  or  on  others, 
I  think  the  conclusion  at  which  he  arrived  was  a  perfectly  correct 
conclusion  ;  and  that,  having  ordered  this  bill  to  be  dismissed  with 
costs,  he  did  what  he  ought  to  have  done,  and  in  my  opinion,  there- 
fore, the  present  appeal  ought  to  be  dismissed  with  costs. 

The  Lobd  Justice  KIhght  Bruce.  —  The  plaintiffs'  title  to 
relief  in  this  cause  depends  on  the  establishment  by  them  of  three 
propositions,  not  any  one  of  which  is  admitted  by  the  defendant. 
Krst,  that  the  plaintiffs  are,  or  were,  the  persons  composing  the 
firm  of  Forbes,  Forbes,  &  Co.  Secondly,  that  the  firm  of  Forbes, 
Forbes,  &  Go.  were  creditors  of  the  house  of  Lyall,  Matheson,  &  Co., 
entitled,  according  to  the  true  meaning  of  the  deed  of  inspectorship 
executed  by  the  members  of  that  house  when  they  fell  into  em- 
barrassment, to  accede  to  the  deed.  Thirdly,  that  Forbes,  Forbes, 
&  Co.  in  fact  acceded  to  the  deed  in  such  time  and  manner,  and 
80  acted,  as  to  entitle  themselves,  and  did  accordingly  become 
entitled,  under  the  deed,  to  a  dividend  of  lOZ.  per  cent  on  their 
alleged  debt ;  and  that  the  defendant  had  that  dividend  in  his 
hands  as  a  trustee  of  it  for  them.  And,  moreover,  the  plaintifib 
have,  in  the  fourth  place,  to  meet  and  resist  the  defendant's  con- 
tention, that  whether  the  three  propositions  are  true  or  untrue,  the 
pkintifis  have  so  conducted  themselves  as  to  exclude  them  from 
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any  right  of  recourse  against  him.     But  the  plaintifis  have  not,  as 
J  '•onr'der,  made  croo^  the'-  ca--^  as  to  apv  one  of  these  four  points. 
It  is,  indeed,  plain  and  clear  that  on  the  pleadings  and  evi- 
dence as  they  stand,  they  liave   not   shown  a  title  to 

*  819  *  relief,  and  that  the  bill,  therefore,  unless  the  evidence  can 

usefully  and  ought  to  be  added  to,  fails,  so  that  in  truth, 
much  as  we  have  heard  in  argument,  the  only  question  substan- 
tially is,  whether  we  ought,  by  directing  an  inquiry  or  otherwise, 
to  allow  the  plaintifis  to  adduce  further  evidence,  which  is  a  matter 
of  discretion  to  be  exercised  judicially,  with  a  proper  regard  to  all 
the  circumstances  before  the  Court ;  and  I  think  the  circumstajices 
here  such  as  to  preclude  any  such  exercise  of  discretion  against 
the  defendant.  In  the  first  place,  I  am  of  opinion,  that  the  plain- 
tifis might,  and  ought  to,  have  stated  in  the  bill  facts  which  are 
not  there  stated.  Secondly,  if  they  have  a  case  provable,  they 
have,  in  my  judgment,  shown  no  reason,  no  apology,  no  excuse, 
for  not  having  proved  it.  Thirdly,  I  think  it  neither  certain  nor 
likely  that  there  is  any  evidence  capable  of  being  adduced  in 
addition  to  that  before  us,  which,  with  it,  would  show  any  title  to 
relief  in  the  plaintifis  agaiiist  the  defendant.  And,  fourthly,  the 
money  claimed  in  the  suit  having  been  paid  away  by  the  defendant 
in  India,  not  with  any  intention  of  doing  wrong,  but  in  good  faith, 
and  in  the  belief  that  he  was  acting  correctly  ;  the  circumstances 
being  such  as  to  render  it  impossible,  or  very  highly  improbable, 
that,  if  subjected  to  the  plaintifis'  demand  (I  must  say  in  any  view 
a  harsh  demand),  he  will  be  able  to  recover  it  in  any  other  quarter, 
and  the  house  of  Forbes,  Forbes,  &  Go.  (which  house  the  plaintifis 
represent  themselves  to  be)  having,  if  we  put  the  most  favourable 
construction  upon  their  conduct,  acted  loosely  and  carelessly  in  tiie 
matter,  they  appear  to  me  not  entitled  to  indulgence  —  not  entitled 
to  any  thing  that  is  not  ex  debito —  from  this  Court.  The  Vice- 
Chancellor  having  dismissed  the  bill  with  costs,  I  follow  him  will- 
ingly, by  concurring  with  the  Lord  Chancellor  in  dismissing  the 
appeal  with  costs. 

*  320       *  The  Lord  Justice  Turner.  —  I  have  little  to  add  in  this 

case.    In  order  to  entitle  the  plaintiffs  to  the  benefit  of  this 

deed,  it  was  incumbent  upon  them,  at  least,  to  prove  that  they  hskd 

acceded  to  it,  and,  in  my  opinion,  they  have  failed  to  do  so.     I  see 

no  proof  whatever  that  Macintyre  &  Co.  or  Ashbumer  &   Co. 
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were  in  any  manner  authorized  to  accede  to  the  deed  on  the  plain- 
tifis'  behalf.  It  seems  to  me,  also,  that  this  bill  is  not  properly 
framed  to  entitle  the  plaintiffs  to  the  relief  which  they  seek.  The 
case  put  by  the  bill  is  that  Qf  a  valid  subsisting  deed.  If  this  was 
the  case,  justice  would  require  that  all  the  provisions  of  the  deed 
should  be  executed  for  the  benefit  of  all  who  hare  acceded  to  it ; 
bat  this  bill,  proceeding  upon  an  appropriation  which  is  not  proved, 
is  filed  by  the  plaintiffs  only  on  behalf  of  themselves  and  the  others 
who  have  not  received  the  dividend.  The  case  argued  at  the  bar, 
that  the  deed  was  determined  by  the  insolvency,  subject  to  the 
right  of  the  plaintiffs  and  other  creditors  to  the  dividend,  is  not 
even  hinted  at  by  the  bill.  Again,  the  plaintiffs  have  received 
dividends  under  the  insolvency,  with  fall  knowledge  that  the  funds 
which  they  now  insist  ought  to  have  been  applied  according  to  the 
provisions  of  the  deed,  had  been  paid  over  to  the  assignees,  who 
were  bound  by  law  to  distribute,  under  the  insolvency,  the  assets 
which  they  received ;  and,  in  the  absence  of  any  special  case  made 
by  the  bill,  I  think  this  course  of  conduct  sufiicient  to  disentitle 
the  plaintiffs  to  the  relief  which  they  ask.  In  effect,  by  receiving 
the  dividends  under  the  insolvency,  they  have  adopted  the  breach 
of  trust,  if  breach  of  trust  there  was.  The  appeal  must  be  dis- 
missed with  costs. 
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1854.    June  14.     Before   the  Lord  Chancellor  Lord  Cranworth  and  the 

LoBDS  Justices. 

A  testator  bequeathed  to  his  wife  an  annuity  payable  out  of  part  of  his  real 
estate,  and  he  devised  other  real  estate  to  trustees  upon  trust  on  the  youngest 
of  his  nephews  and  nieces  coming  of  age  to  sell  and  to  divide  the  proceeds 
among  his  nephews  and  nieces :  the  testator  gave  to  the  trustees  an  express 
power  to  lease  and  also  a  general  power  to  manage,  and  to  cut  timber  for  the 
porpose  of  repairs  at  their  discretion :  Hdd,  that  the  widow  was  bound  to 
elect  between  the  annaily  and  her  dower.' 

Bdd,  also,  that  in  order  to  raise  a  case  of  election  against  the  widow,  it  must  be 


*  See  2  Story  Eq.  Jur.  §§  1088,  1088  a ;  Bending  v.  Bending,  S  E.  &  J. 
257;  1  Jarman  Wills  (Sd  £ng.  ed.),  482,  438;  Pepper  v.  Dixon,  17  Sun.  200; 
Padbory  v.  Clark,  2  Mac.  &  6.  304  n.  (1).  305  n.  (1),  307  n.  (1)  and  (2). 
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shown  from  the  will  that  the  husband  intended  to  dispose  of  the  proper^ 
subject  to  dower  in  a  manner  inconsistent  with  the  right  to  dower ;  and  that 
the  power  to  lease  given  to  the  trustees  was  a  sufficient  evidence  of  such 
intention ;  further,  that  the  powers  to  manage  and  to  cut  timber  were  incon- 
sistent with  the  right  to  dower.' 

This  was  an  appeal  from  an  order  made  by  Yice-Chanoellor 
Ejnderslet,  dated  the  4th  June,  1853,  and  the  question  raised 
was  whether  Sarah  Monkhouse,  the  widow  of  the  testator  in  the 
suit,  was  or  not  bound  to  elect  between  her  dower  and  thirds  out 
of  the  testator's  real  estate,  and  the  benefits  given  to  her  by  his 
will 

'  If  a  testator  should  bequeath  property  to  his  wife,  manifestly  with  the 
intent  of  its  being  in  satisfaction  of  her  dower,  it  would  be  a  case  for  election. 
But  such  an  intention  must  be  clear  and  free  from  ambiguity.  In  order  to 
exclude  dower,  the  instrument  containing  the  bequest  ought  to  comprise  some 
provision  inconsistent  with  the  claim  to  it.  Fuller  o.  Yeates,  8  Paige,  32d; 
Adsit  0.  Adsit,  2  John.  Ch.  448 ;  Smith  o.  Knishern,  4  John.  Ch.  9 ;  Jones  o. 
Powell,  6  John.  Ch.  194 ;  Jackson  o.  Churchill,  7  Cowen,  287 ;  Van  Orden  p. 
Van  Orden,  10  John.  30;  Kennedy  v.  Mills,  13  Wend.  663;  Bull  v.  Church,  6 
Hill,  206 ;  Savage  v.  Burnham,  17  N.  Y.  662 ;  Dodge  v.  Dodge,  31  Barb.  (N. 
Y.)  413 ;  Palmer  p.  Voorhis,  36  Barb.  (N.  Y.)  479 ;  Leonard  v.  Steele,  4  Barb. 
(N.  Y.)  20;  Sandford  v.  Jackson,  10  Paige,  266 ;  Chapin  v.  HiU,  1  R.  I.  446; 
Collins  V.  Carman,  6  Md.  603;  Pickett  v.  Peay,  2  Const.  (S.  C.)  746;  Herbert 
0.  Wren,  7  Cranch,  370;  Shaw  v.  Shaw,  2  Dana,  342;  Baily  v.  Duncan,  4 
Monroe,  266,  266;  4  Kent  (11th  ed.),  67,  68;  Allen  v.  Pray,  3  Fairf.  138; 
Perkins  o.  Little,  1  Greenl.  160 ;  Stark  o.  Hunton,  Saxton  (N.  J.),  216 ;  2  Stoiy 
£q.  Jur.  §  1088  et  8eq,\  Higginbotham  v.  ComweU,  8  Grattan,  83;  Lasher  v. 
Lasher,  13  Barb.  106 ;  Tooke  v.  Hardeman,  7  Geo.  20 ;  Douglas  v.  Feay,  1 
West  Va.  26.  The  widow  is  not  bound  to  make  her  election  until  all  the  cir- 
cumstances are  known,  and  the  condition  and  value  of  the  funds  are  clearly  ascer* 
tained.  2  Story  £q.  Jur.  §  1098 ;  4  Kent  (lllh  ed.),  67 ;  United  States  v.  Duncan, 
4  M'Lean,  99 ;  Hall  v.  Hall,  2  M'Cord  Ch.  280 ;  Kidney  v.  Coussmaker,  12  Ves. 
(Sumner's  ed.)  136,  n.  (a)  ;  Worthington  v.  Wigington,  20  Beav.  67 ;  Wintour 
V,  Clifton,  21  Beav.  447.  468 ;  S.  C.  8  De  G.  M.  &  G.  641 ;  Campbell  e.  Ingilby, 
21  Beav.  682.  An  election  made  under  a  mistake  will  not  bind  her.  Snelgrove  o. 
Snelgrove,  4  Desaus.  27 ;  4  Kent  (11th  ed.),  67.  She  may  lose  her  right  to  elect 
by  delay.  Blunt  v.  Gee,  6  Call,  481.  In  some  cases  the  intent  to  exdude  the 
right  to  dower  has  been  shown  by  matters  extraneous  to  the  will.  Baily  v,  Dun- 
can, 4  Monroe,  265,  266.  In  Massachusetts,  unless  the  widow  within  six  months 
after  the  probate  of  the  will  of  her  husband  files  in  the  probate  office  in  writing 
her  waiver  of  the  provisions  made  for  her  in  the  will,  she  shall  not  be  endowed 
of  his  lands,  unless  it  plainly  appears  by  the  will  to  have  been  the  intention  of 
the  testator  that  she  should  have  such  provisions  in  addition  to  her  dower. 
Grenl.  Sts.  c.  92,  §  24.  This  makes  a  change  of  the  rule  at  common  law.  Reed 
V.  Dickerman,  12  Pick.  149 ;  Allen  v.  Pray,  3  Fairf.  138.  But  a  provision  for 
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John  Monkhouse,  the  testator,  was,  at  the  time  of  making  his 
will  and  at  his  death,  entitled  to  a  freehold  estate  in  fee-simply 
situate  at  Low  Braithwaite  in  Cumberland  of  the  yearly  value  of 
70/.,  and  to  freehold  and  copyhold  estates  situate  at  Sowerby  Row 
and  Longlands  in  the  same  county  of  the  yearly  value  of  70Z. :  all 
these  estates  were  subject  to  the  rights  of  his  widow  to  dower  and 
thirds  thereout.  By  his  will,  dated  the  15th  August,  1858,  the 
testator  devised  as  follows:  ^^I  give  to  John  Pollock,  son  of 
Thomas  Pollock,  my  nephew  and  heir-at-law,  all  my  estate  at  Low 
Braithwaite  in  the  parish  of  Hisket  in  the  county  of  Cumberland, 
he  paying  unto  my  wife  40Z.  a  year  by  two  equal  payments  so  long 
as  she  remains  my  widow,  but  if  she  marry  again  then  my  will  is 
only  101,  a  year  from  the  said  estate  during  her  life.  And  I  do 
hereby  appoint  Joseph  Sowerby,  John  Simpson,  and  William  Scott, 
trustees,  under  this  my  will,  unto  whom  I  give  full  pow^r 
to  act  in  conformity  to  this  *  my  will.  All  my  estate  at  *  822 
Sowerby  and  my  estate  at  Longlands  I  give  into  the  hands 
of  my  trustees,  to  have  power  to  let^the  same  till  all  my  nephews 
and  nieces  be  of  the  age  of  twenty-one  years.  I  give  to  my  sister 
Margaret  Parker  lOZ.  a  year  to  be  paid  to  her  in  addition  to 
the  is.  a  week  left  her  by  my  father,  Isaac  Monkhouse,  during  her 
life,  the  other  part  of  the  rents  to  pay  my  just  debts  should  any 
bonds  or  notes  stand  against. me  at  the  time  of  my  death:  then, 
after  the  youngest  of  my  nephews  and  nieces  is  of  age,  then  my 
will  is  that  the  estates  be  sold  by  my  trustees  to  the  best  advantage, 
and  the  price 'thereof  to  go  in  equal  shares,  share  and  share  alike, 
amongst  all  my  nephews  and  nieces,  Joseph  Parker  and  John  Pol- 
lock excepted :  should  Margaret  Parker  be  living,  then  my  trustees 

the  widow  in  her  husband^B  will  does  not  affect  her  claim  to  one-third  of  his 
ondiyided  personal  property,  if  there  be  any  sach.  Eempton,  AppH,  23  Pick. 
168;  Nickerson  v,  Bowly,  8  Met.  424;  Briggs  v.  Hosford,  22  Pick.  288.  For 
drcnmstances  showing,  or  amounting  to,  an  election  by  the  widow,  see  Qnarles 
9,  GameU,  4  Desaus.  146 ;  Blunt  v.  Gee,  5  Call,  481 ;  Shaw  v.  Shaw,  2  Dana, 
342;  CUty  v.  Hart,  7  Dana,  6 ;  Watkins  v,  Watkins,  7  Yerger,  283 ;  Pearson  v% 
Petrson,  1  Bro.  C.  C.  (Perkins^  ed.)  292  and  notes ;  Wake  v.  Wake,  1  Yes. 
(Samner*a  ed.)  335  and  notes ;  Wilson  v.  Hamilton,  9  Serg.  &  R.  424.  The 
statutes  of  some  of  the  States  fix  the  period  of  time  within  which  the  widow  shall 
make  her  election.  See  1  Jarman  Wills  (4th  Am.  ed.),  [397]  393,  in  note ;  4 
Kent  (11th  ed.),  58,  59 ;  Craven  v.  Craven,  2  Dev.  Eq.  338 ;  Reid  v.  CampbeU, 
Meigs,  878;  M^Daniel  v.  Douglass,  6  Humph.  220;  Thompson  v.  Egbert,  2 
Harr.  460;  Hastings  o.  Clifford,  32  Maine,  132;  1  Lead.  Cas.  on  £q.  (3d  Am. 
ed.)  418,  419. 
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to  secure  her  lOZ.  a  year  during  her  life,  and  after  her  decease  to 
be  divided  as  above  :  my  trustees  to  take  to  themselves  reasonable 
expenses  for  their  trouble ;  no  wood  to  be  cut  or  sold  but  what 
may  be  wanted  for  necessary  repairs  of  the  buildings,  which  I 
leave  to  the  discretion  of  my  trustees :  if  my  wife  should  have  a 
child  or  children  by  me  bom  after  my  decease,  this  will  is  of  no 
effect,  as  such  child  will  be  heir  to  all  I  have,  and,  if  more  than 
one,  share  and  share  alike."  The  testator  died  in  the  year  1837, 
leaving  Sarah  Monkhouse,  his  widow,  him  surviving. 

The  widow  died  on  the  14th  February,  1847,  having  received 
from  the  trustees  of  the  will  her  dower  and  thirds  in  respect  of 
the  estates  at  Sowerby  Bow  and  Longlands,  and  having  also  received 
out  of  the  rents  of  Lower  Braithwaite  the  annuity  of  40Z.  given 
her  by  the  will.  In  December,  1849,  the  present  suit  was  insti- 
tuted by  the  nephews  and  nieces  of  the  testator  for  the  purpose  of 
carrying  into  effect  the  trusts  of  the  testator's  will :  the  bill  charged 
that  Sarah  Monkhouse  was  bound  to  elect  between  the 
*  328  annuity  of  40Z.  and  Jier  dower  and  thirds  out  *  of  the 
estates  at  Sowerby  Bow  and  Longlands,  and  that  she  ought 
to  be  deemed  to  have  elected  to  take  the  annuity,  and  an  account 
was  prayed  accordingly. 

The  question  thus  raised  came  on  to  be  determined,  upon  the 
hearing  on  further  directions,  before  the  Vice-chancellor  Eindebs- 
LEY,  who  made  an  order,  dated  the  4th  June,  1853,  declaring  that 
the  widow  was  bound  to  elect,  and  that  she  must  be  deemed  to 
have  elected  the  annuity,  and  that  the  trustees  of  the  testator's 
will  were  not  entitled  to  be  allowed  the  sums  paid  by  them  in 
respect  of  dower,  (a) 

Against  this  order,  John  Simpson  and  William  Scott,  the  sur- 
viving trustees  of  the  testator's  will,  appealed ;  and  the  case  now 
came  on  before  the  fiill  Court  of  Appeal. 

Mr.  Swanston  and  Mr.  Bagshawe,  Jr.,  in  support  of  the  appeal. 
—  There  is  no  inconsistency  between  the  provisions  made  for  the 
wife  in  this  will  and  her  right  to  dower.  The  Vice-Chancellor 
was  apparently  of  this  opinion,  but  thought  he  was  bound  by 
decisions  to  the  effect  that  a.  devise  in  trust  to  lease  indicates 
an  intention  so  to  dispose  of  the  estate  that  the  wife's  enjoyment 

(a)  IDrewiy,  488. 
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of  dower  is  inconsistent  with  it.  It  is  submitted,  however,  that 
a  power  to  lease  cannot  of  itself  warrant  this  conclusion,  and 
that  so  to  hold  is  to  depart  from  the  true  application  of  the  prin- 
ciple of  the  general  rule,  that  an  intention  must  be  collected  from 
the  words  of  the  will  that  the  testator  did  not  intend  his  widow 
to  have  her  dower.  The  Vice-chancellor  followed  his  own  de- 
cision in  GHbson  v.  Ghibson,  (a)  which  proceeded  upon  the 
case  of  Sail  v.  SSll^Qi)  *  before  Lord  St.  Leonards  in  *324 
belaud,  followed  by  the  Lord  Justice  Enioht  Bruce,  when 
Vice-chancellor,  in  Chratfson  v.  Deakin,  (<?)  In  a  recent  case, 
however,  Warlmtton  v.  Warbutton,  (rf)  Vice-Chancellor  Stuart 
took  a  different  view  of  the  law,  and  also  of  the  decision  in  SM 
V.  EUl ;  (5)  and  under  these  circumstances  the  question  is  now 
raised,  the  Court  of  Appeal  not  being  of  course  fettered  hj  the 
same  considerations  as  prevailed  with  the  Vice-Chancellor.  The 
grounds  on  which  the  appellants  rely  are,  that  the  will  must  in  itself 
contain  evidence  that  the  mind  of  the  testator  was  directed  to  the 
question  of  dower,  and  that  he  intended  to  exclude  his  widow 
from,  taking  dower,  and  then  that  his  giving  a  power  to  lease  is 
no  evidence  of  such  intention. 

[They  cited  and  commented  on,  in  support  of  this  argument, 
'  the  following  authorities,  in  addition  to  those  before  noticed :  Lemon 
V.  Lemony  (c)  HUchin  v.  Mitchiny  (^)  Pitts  v.  Snowden^  (A)  Arnold 
V.  Kempsteadj  (i)  Villa  Seal  v.  Lord  Galway^  (K)  Jones  v.  CoU 
Uer,  (I)  French  v.  Davies,  (m)  Pearson  v,  Pearson,  (n)  Foster  v. 
Cookj  (o)  Strakan  v.  Sutton,  (^)  Greatorex  v.  Gary,  ( j)  Birming- 
ham V.  Kirwan,(r)  Chalmers  v.  StorU,(ji)  Dickson  v.  JRobinr 
son,(t)  Roberts  v.  Smith,  (u)  Latorence  v.  Latffrence,(y^  Miall 

(a)  1  Drewry,  42.  (d)  2  Sm.  &  G.  168. 

(6)  1  Dm.  &  War.  94.  (c)  Vin.  Ab.  Devise  (T.  c),  45. 

(e)  3  De  G.  &  S.  298.  (g)  Free  Chanc.  183. 

(k)  Mentioned  in  a  note,  see  1  Bro.  C.  C.  292. 

(0  2  Eden,  236 ;  Amb.  466.  (q)  6  Ves.  615. 

(k)  Amb.  682 ;  1  Bro.  G.  G.  292,  n.  (r)  2  Sch.  &  Lef.  444. 

(0  Amb.  730.  (»)  2  V.  &  B.  222. 

(m)  2  Vea.  Jr.  572.  (0  Jacob,  508. 

(n)  1  Bro.  C.  G.  292.  («)   1  S.  &  S.  513. 

(o)  3  Bro.  G.  G.  347.  (o)  1  Swanst.  398,  n. 

(p)  3  Vea.  249. 
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V.  Braiuj  (a)  Butcher  v.   Kemp^  (V)  Dowsan  v.  Bell^  (<?)   Sar- 
rison  v.   Harriaon^  (rf)    RoadUy    v.    Btxan,  (jr)   EUis   v. 

*  826    *  LeioiSy  (y)   Lowes   v.   LatveSj  (A)    Taylor  v.    Taylor^  (t) 

Holditch  V.  Holditch,  (Jc)  Lord  Rancliffe  v.  Xocly  Por- 
Ar^TM,  (T)  Lord  Dorchester  v.  2%«  Earl  of  Effingham^  (m)  (fSara 
V.  Chaine.  (n) 

M-.  Q-lasse  and  Jlfr.  Murray^  for  the  plaintiffB,  supported  tbe 
decision  of  the  Vice-Chancellor.  —  They  considered  that  it  was 
not  necessary  to  go  again  through  the  authorities,  which  were 
fully  before  the  Court,  and  submitted  that  they  completely  bore 
out  the  conclusion  arrived  at  by  the  Vice-Chancellor.  The  present 
case  included  every  ingredient  which  had  ever  been  relied  on  as 
showing  an  intention  to  exclude  the  wife  from  dower.  There  was 
an  annuity  expressly  given  to  the  wife ;  and  powers  to  sell,  to 
lease,  and  also  to  cut  timber,  were  vested  in  the  trustees. 

Mr,  WUlcock  and  Mr.  Bovill  appeared  for  some  of  the  defendants, 
who  took  the  same  view  of  the  case  as  the  plaintiffs. 

Mr,  Swanston  did  not  add  any  thing  to  his  argument  in  reply. 

The  Lord  Chancellor.  —  I  do  not  entertain  any  doubt  upon 

this  case.    It  is  not,  I  think,  quite  correct  to  state  the  general  rule 

of  law  as  being,  that,  to  raise  a  case  of  election  against  the  wife, 

the  will  must  show  that  the  testator  had  in  his  mind  her  right  to 

dower,  and  that  he  meant  to  exclude  it ;  the  rule  rather  is, 

*  826    that  it  must  appear  from  the  will  that  the  *  testator  intended 

to  dispose  of  his  property  in  a  manner  inconsistent  with  the 
wife's  right  to  dower.  The  decisions  of  Lord  St.*  Leonards  in 
Hall  V.  Hill{o)  and  O^Hara  v.  Chaine,  (n)  followed  as  they  have 
been  by  cases  in  this  country,  proceeded  on  the  power  to  lease 
given  to  the  trustees,  thus  laying  hold  of  a  reasonable  and  very 

(o)  4  Madd.  119.  (t)   1  Y.  &  C.  C.  C.  727. 

(6)  6  Madd.  61.  (*)  2  Y.  &  C.  C.  C.  IS. 

(e)   1  Keen,  761.  (Q  6  Dow,  149. 

(d)  Ih,  766.  (m)  Sir  G.  Coop.  319. 

\e)  3  Russ.  192.  (n)  1  Jones  &  Lat.  662. 

(g)  3  Hare,  310.  (o)  1  Dru.  &  War.  94. 
(K)  5  Hare,  501. 
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intelligible  distinction,  and  one  which  is  consistent  with  all  the 
cases  against  the  right  to  elect,  eyen  supposing  those  cases  to  be 
rightly  decided.  The  power  to  lease,  which  must  mean  a  power 
to  lease  the  whole,  cannot,  as  Lord  St.  Leonards  observed,  be 
exercised  subject  to  the  wife's  right  to  have  a  third  part  of  the 
estate  set  out  by  metes  and  bounds.  If  any  other  ground  were 
needed  for  holding  that  the  present  is  a  case  of  election,  it  might 
be  found  in  the  circumstance,  pointed  out  by  Mr,  Murray  in  the 
argument,  that  the  trustees  have  power  to  cut  down  timber  on  any 
part  of  the  estate :  this  would  be  entirely  inconsistent  with  the 
wife's  right  to  dower.  The  case  thus  seems  to  me  to  be  quite 
dear ;  and  the  decisions  of  Lord  St.  Leonards,  followed  by  the 
Lord  Justice  Knight  Bruce  when  Vice-Chancellor,  by  Sir  Jambs 
WiGRAM,  and  by  Vice-Chancellor  Bjndbrslbt,  not  only  show  that 
the  power  to  lease  is  a  distinction,  but  that  it  has  been  recognized 
and  acted  on ;  and  I  think  we  ought  not  to  raise  a  doubt  upon 
the  point.    The  appeal  must  therefore  be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce.  — Mr,  Swanaton,  as  he  always 
does,  has  on  this  occasion  afforded  to  the  Court  every  assistance 
that  it  was  possible  to  afford ;  but  I  acknowledge  that  he  has  not 
been  able  to  raise  a  doubt  in  my  mind  upon  the  point  in  dispute. 
The  question  is,  whether  the  Court  is  bound  by  authority  to 
read  this  will  in  a  different  way  from  that  in  which  *  every  •  327 
reasonable  being,  not  a  lawyer,  would  read  it,  and  I  think 
the  Court  not  so  bound ;  that  is,  I  consider  that  none  of  the  author- 
ities on  which  the  appellants  rely,  unless  perhaps  WdrbtUtan  v. 
Warbutton,  can  be  construed  as  the  appellants  contend. 

The  Lord  Justice  Turner.  —  I  agree  entirely  in  the  conclusion 
at  which  the  Lord  Chancellor  and  the  Lord  Justice  Knight  Bruce 
have  arrived.  It  is  said  that  the  authorities  have  left  the  point 
before  us  in  doubt.  That  must  of  course  be  so  to  some  extent. 
There  can  be  no  settled  rule  on  a  matter  which  depends  on  the 
intention  to  be  collected  from  each  particular  will.  On  this  par- 
ticular will,  however,  I  have  not  felt  any  doubt.  The  question  is^ 
whether  j^e  testator  meant  here  to  pass  his  own  interest  only 
in  the  estate,  or  to  pass  the  entire  estate.  He  has  given  to  the 
trustees  a  power  to  lease:  this  power  could  not  be  exercised  if  the 
wife  was  entitled  to  dower.     Such  a  right  would  be  clearly  inconsis- 
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tent  with  the  power.  It  is  said,  that  it  is  not  shown  that  the  testator 
had  present  to  his  mind  the  question  of  dower,  or  that  he  knew 
that  his  wife  was  entitled  to  dower ;  but  a  man  devising  a  property 
must  be  taken  to  know  what  his  interest  in  that  property  is.  The 
will  also  gives  to  the  trustees  the  management  of  the  estate,  and 
directs  them  to  make  such  repairs  as  they  may  deem  necessary: 
this  provision  is  also  inconsistent  with  the  existence  of  a  right  to 
dower  in  the  wife. 


♦828  •  HOPE  v.  H0PB.1 

1854.    May  27.    June  8,  6,  7.    Augast  6.    Before  the  Lord  Chancellor  Lord 

Cranwobth. 

The  principle  on  which  substituted  service  is  ordered  is,  that  there  is  reasonsUe 
ground  to  suppose  that  the  serrice  will  come  to  the  knowledge  of  the 
defendant.' 

The  Court  of  Chancery  has  jurisdiction  over  the  custody  of  the  children  of  an 
English  subject,  though  such  children  were  bom  and  are  resident  abroad.' 

A  married  woman,  residing  in  France,  on  whom  service  had  been  substitated, 
having  intrusted  to  her  bj  the  French  Court  the  interim  custody  of  her  chil- 
dren until  the  result  of  certain  proceedings  instituted  bj  her  in  this  country 
for  a  divorce  was  ascertained,  ordered  by  the  Lord  Chancellor  to  concur  with 
her  husband  in  taking  all  necessary  steps  for  the  purpose  of  delivering  up  the 
children  to  him,  with  the  view  to  their  being  brought  over  to  and  educated  in 
England.  She  appealed  from  the  Lord  Chancellor's  order,  and  successfoUy 
resisted  her  husband^s  application  in  the  French  Court  for  the  delivery  of  the 
children,  on  the  ground  of  the  pendency  of  the  appeal.  On  the  matter  being 
again  brought  before  the  Lord  Chancellor,  he  made  another  order  upon  the 
wife  in  the  same  terms,  but  requiring  compliance  within  a  week,  and  prefaced 
with  a  declaration,  that,  by  the  law  of  England,  an  appeal  from  an  order 
pronounced  by  the  Lord  Chancellor  does  not  suspend  its  operation/ 

This  case  came  on  to  be  heard  by  the  Lord  Chancellor  as  an 
original  motion,  at  the  request  of  the  Master  of  the  Bolls,  before 
whom  it  had  been  in  part  opened. 

>  S.  C,  8  De  G.,  M.  &  G.  781 ;  S  Jur.  N.  S.  454. 

'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  447,  448. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1850 ;  Dawson  o.  Jay,  In  re  Dawson,  3 
De  G.,  M.  &  G.  764. 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1467  and  note  (8) ;  Peer  o.  Cookerow, 
1  McCarter  (N.  J.),  361 ;  Schenck  v.  Conover,  2  Beasley  (N.  J.),  81 ;  Wood 
V.  Farthing,  8  W.  R.  425,  L.  C. 
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The  following  are  the  circnmBtances  out  of  which  the  questions 
arose:  In  the  year  1886  the  defendant  Adrian  John  Hope,  a 
domiciled  Englishman,  intermarried  with  Emilie  Melanie  Mathilde 
Bapp,  the  daughter  of  a  French  officer.  They  liyed  together  until 
February,  1858,  when  unhappy  differences  arose.  There  were  five 
children  of  the  marriage ;  the  three  elder  were  daughters,  and  the 
two  younger  were  sons,  Adrian  Elias  and  Jean  Henry,  who  were 
bom  in  France  in  1845  and  1847  respectiyely. 

In  February,  1858,  Mr.  A.  J.  Hope,  who  had  been  up  to  that 
time  nearly  ten  years  resident  in  France,  came  to  London,  bring- 
ing with  him  his  three  daughters  for  education.  In  May,  1858, 
the  two  male  children  were  also  brought  to  England  by  Mr.  A.  J. 
Hope,  and  placed  under  the  protection  of  their  paternal  uncle, 
Mr.  A.  B.  Hope.  Lnmediately  after  their  arrival  in  this  country 
representations  were  made  to  Mr.  A.  J.  Hope,  by  the  physi- 
cians of  Mrs.  Hope,  that  she  was  suffering  under  *  a  severe  *  829 
illness  which  was  caused  by  the  removal  of  her  sons ;  Mr. 
A.  J.  Hope,  having  regard  to  such  representations,  was  prevailed 
upon  conditionally  to  restore  them  to  her  custody  in  Paris.  Upon 
this  occasion  Mrs.  Hope  signed  the  following  undertaking :  — 

«  28,  Quai  d'Orsay,  Paris,  May  18, 1858. 
^^  I,  the  undersigned,  undertake  to  place  in  the  hands  of  their 
father  my  two  boys,  Elias  and  Jean  Hope,  in  three  months,  to 
date  from  the  20th  May,  that  is  to  say,  the  20th  August,  that  their 
father  afford  them  such  education  as  he  may  deem  advisable,  either 
with  him  or  with  a  preceptor  in  France  or  in  England. 

«  M.  Hope  Rapp." 

On  Hie  26th  May,  1858,  Mr.  A.  J.  Hope  returned  to  England, 
and  on  the  4th  June  following  he  was  served  with  a  citation  to 
appear  before  the  tribunal  of  the  first  instance  in  Paris,  on  a  suit 
of  separation  instituted  by  his  wife.  The  citation,  after  alleging 
Tarious  acts  of  cruelty  on  the  part  of  Mr.  A.  J.  Hope,  prayed  for 
a  separation  from  her  husband,  with  a  separate  maintenance,  au- 
thority to  reside  in  the  house  of  the  Quai  d'Orsay,  and  the  right  to 
retain  in  her  custody  the  two  sons.  The  question  raised  upon  that 
citation  came  on  to  be  heard  on  the  9th  June,  1853,  when  Mr.  A. 
J.  Hope  having  appeared,  the  following  judgment  was  pronounced : 
^^  Whereas  there  is  a  question  of  separation  of  body  between 
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two  aliens^  and  that  we  can  decree  only  upon  measures  provirional, 
urgent,  and  conservative :  in  consideration  of  the  circumstances 
we  have  addressed  observations  to  the  parties  to  attempt  a  recon- 
ciliation, and  Mrs.  Hope  having  persisted  in  her  demand,  we  de- 
clare ourselves  incompetent — etrenvoyons  les  parties  ^s.epourvoir 
sur  la  demande  en  separation  devant  les  juges  qui  peuvent  en  con- 
nattre.     With  regard  to  the  measures,  provisional  and  urgent,  — 

concerning  the  residence  of  Mrs.  Hope,  we  give  force  to 
*  880    the  arrangement  *  of  the  parties,  that,  on  the  demand  and 

designation  of  Mr.  Hope,  Mrs.  Hope  consents  to  retire  to 
the  convent  of  the '  Dames  Augustines.'  '  Concerning  the  children, 
—  whereas  Mr.  Hope  has  with  him  three  children  born  of  the  mar- 
riage, and  that  in  a  recent  reconciliation  it  was  agreed  between 
the  husband  and  wife  that  the  two  children  claimed  should  remain 
with  Mrs.  Hope  for  several  months,  that  to  deprive  her  of  all  her 
children  would  be  a  source  of  irritation,  which  might  be  injurious 
to  the  prospect  of  a  reconciliation  ulterior  and  desirable, — we  say 
that  the  two  children  shall  remain  with  Mrs.  Hope  at  the  convent 
of  the  '  Dames  Augustines,'  and  that  Mr.  Hope  shall  have  power 
to  see  them  at  all  times  that  he  shall  judge  fit,  without  removing 
them,  and  in  conformity  to  the  rules  of  the  house." 

On  the  22d  June,  Mrs.  Hope  obtained  a  further  order  from  the 
same  Court,  by  which  she  was  permitted,  for  the  benefit  of  her 
health,  to  remove,  with  the  two  boys,  from  the  convent  to  a  water- 
tering-place  in  the  Pyrenees.  Mr.  Hope  appealed  from  these  deci- 
sions, and  on  the  29th  June  judgment  was  given  by  the  Imperial 
Court  to  the  following  efiect:  '^  Considering  that  the  Hopes, 
husband  and  wife,  being  aliens,  foreign  tribunals  alone  are  compe- 
tent to  pronounce  in  disputes,  the  object  of  which  is  to  modify  the 
legal  conditions  of  marriage ;  but  considering  that  it  is  competent 
to  the  French  tribunals,  when  a  demand  of  separation  of  body  is 
made  by  a  foreign  woman,  to  provide  for  her  wants  and  her  safety ; 
that  it  is  equally  competent  to  them  to  take  those  measures  which 
the  age  and  health  of  the  children  born  of  the  marriage  condition- 
ally require,  and  adopting  the  grounds  of  the  decision  of  the  Court 
of  the  first  instance,  —  Confirme  et  n^anmoins  ordonne  que  les 
deux  enfans  provisoirement  confi^s  k  la  garde  de  la  femme  Hope 
seront  remis  h  leur  pdre  le  15  Septembre,  1853,  s'il  n'en  a 
*  831    6t6  autrement  *  ordonn^  par  les  Tribunaux  Anglais,  juges 

du  fond :  condamne  Hope  en  I'amende  et  aux  depens. 
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Mrs.  Hope  then  commenced  a  suit  in  England,  in  the  Court  of 
Arches,  for  a  divorce,  which  is  still  pending ;  and  on  the  5th  Octo- 
ber, 1853,  applied  to  the  Imperial  Court  in  France  for  an  extension 
of  the  time  during  which  the  children  were  to  remain  in  her  cus- 
tody, and  .for  permission  to  change  her  residence,  when  a  decree 
was  made  to  the  following  effect :  ^^  Considering  that  there  is  a 
question  only  before  the  Court  of  measures  provisional,  pour  les- 
quelles  on  ne  pent  opposer  Vautorit^  de  la  chose  jug^e ;  considering, 
chiefly,  that  the  time  during  which  Mrs.  Hope  was  authorized  by 
the  previous  decisions  to  keep  her  two  children  was  limited  by  the 
Court  to  the  15th  September  only  in  order  to  compel  her  to  begin 
and  follow  up  before  the  competent  tribunal  the  demand  of  separa« 
lion  of  body,  and  in  expectation  of  the  decision  of  the  rightful 
judges — des  juges  du  fond  —  upon  this  point  at  that  time ;  but  it 
appears,  from  the  documents  produced,  that  the  suit  is  followed  up 
by  Mrs.  Hope  in  England,  that  a  decision  on  the  provisional  meas- 
ures can  be  obtained  in  four  months,  commencing  from  this  day, 
and  that  it  is  for  the  interest  of  the  childi'en  that  they  should  re- 
main under  the  guardianship  of  their  mother  during  these  four 
months  at  least,  unless  it  has  been  otherwise  decreed  by  the  right- 
ful judges  — juges  du  fond  —  before  the  expiration  of  this  time ; 
and  whereas  it  is  convenient  to  fix  the  residence  of  Mrs.  Hope  in 
another  place  than  the  convent  of  the  ^  Dames  Augustines,'  the 
Court  decrees  that  the  two  children  shall  remain  in  charge  of  their 
mother  for  four  months,  to  commence  from  this  day,  on  an  under- 
taking on  her  part  to  allow  them  to  be  visited  by  their  father 
three  times  a  week,  between  the  hours  of  three  and  five  in  the 
afternoon,  and  the  Court  authorizes  Mrs.  Hope  to  make 
tiiem  reside  with  her  ♦at  the  H8tel  Mol^,  Rue  du  Faubourg,    ♦  882 
Saint  Honor^."    By  a  subsequent  decree  of  11th  February, 
1854,  the  French  Court  being  satisfied  .that  Mrs.  Hope  was  prose- 
cuting the  English  suit  with  diligence,  prolonged  her  custody  of 
the  children  "  jusqu'^  ce  que  la  jurisdiction  comp^tente  ait  status 
sor  cette  question,"  and  they  accordingly  remained  with  her  up 
to  the  time  of  the  present  application. 

Mr.  Hope  having  previously  settled  lOOOZ.  consols  upon  his 
eluldren,  in  order  to  obviate  all  technical  objections  as  to  their 
right  to  be  considered  wards  of  this  Court,  this  bill  was  filed  on 
the  14th  November,  1858,  by  the  five  children,  by  Francis  Henry 
Dickenson,  their  next  fiiend,  against  Mr.  and  Mrs.  Hope  and  the 
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trustees  of  the  settlement,  and  prayed  the  execation  of  the  trusts 
of  the  settlement ;  that  Mrs.  Hope  might  be  ordered  to  deliver  up 
the  two  children,  Adrian  Elias  and  Jean  Henry,  to  their  father ; 
that  they  might  be  educated  in  England  under  the  direction  of 
their  father,  or  of  such  other  person  as  the  Court  might  direct ; 
and  that  Mr.  Hope  might  be  authorized  to  make  the  necessary 
application  to  the  French  Court  to  obtain  possession  of  the  chil- 
dren. 

Mrs.  Hope  did  not  appear.  Her  solicitors,  Messrs.  Orover  & 
Coare,  in  the  suit  in  the  Ecclesiastical  Court,  were  applied  to  and 
asked  whether  they  would  accept  service  of  the  copy  of  the  bill 
enclosed  with  the  application,  and  their  answer  was  that  they 
would  answer  after  communicating  with  their  client.  On  a  further 
application  by  the  plaintifis'  solicitors  to  Messrs.  Grover  &  Coare, 
the  latter  declined  to  accept  service  of  the  bill,  on  the  ground  that 
iliey  were  not  instructed  to  appear  in  the  suit  for  Mrs.  Hope.  On 
the  22d  November,  1868,  an  order  for  substituted  service 
*  833  upon  them  was  obtained  *  by  the  plaintiffs,  on  an  affidavit 
by  a  clerk  of  their  solicitors  stating  the  above  circumstances, 
and  that  he  had  heard  that  Messrs.  Grover  &  Coare  had  retained 
counsel  for  Mrs.  Hope ;  and  on  the  26th  November  a  notice  of 
motion  for  the  custody  of.  the  children  was  served  upon  them  in 
pursuance  of  the  ez  parte  order  for  substituted  service. 

The  motion  came  on  to  be  heard  before  the  Master  of  the  Bolls 
on  the  9th  May,  1854 ;  and,  although  no  regular  appearance  was 
entered  for  Mrs.  Hope  by  Messrs.  Grover  &  Coare,  yet,  between 
Hie  26th  November,  1853,  and  9th  May,  1854,  they  had  been  in 
constant  communication  vrith  the  solicitors  for  the  plaintiffs  on  the 
'  subject  of  various  affidavits  filed  in  the  interval  by  Mr.  and  Mrs. 
Hope ;  and  they  had  also  instructed  counsel,  on  several  occasions 
when  the  motion  ought  to  have  come  on,  to  apply  for  time  in  order 
to  file  fresh  affidavits. 

A  preliminary  objection  was  taken  on  that  occasion  by  the  coun- 
sel for  Mrs.  Hope  to  the  order  for  substituted  service ;  and  the 
plaintiffs  having  agreed  to  accept  short  notice  of  motion  for  the 
discharge  of  that  order,  the  motion  for  its  discharge  was  thereupon 
argued  before  his  Honor,  who  held  that  there  was  sufficient  jmintf 
facie  evidence  of.  the  authority  of  Messrs.  Grover  &  Coare  to 
act  as  Mrs.  Hope's  agents. 

An  appearance  accordingly  was  entered  for  Mrs.  Hope,  with 
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liberty  to  withdraw  it  if  the  order  for  substituted  service  should 
be  discharged  on  appeal. 

The  question  of  tiie  jurisdiction  of  the  Courts  of  this  country 
oyer  infant  wards  abroad  was  then  argued,  when  the  Master  of 
the  Bolls  expressed  his  opinion  to  the  effect  that  the  Court  of 
Chancery  had  such  jurisdiction.  His  Honor  having  inti- 
mated some  doubts  as  to  the  *  ipeans  of  enforcing  his  order  *  384 
if  he  should  make  one  in  the  terms  of  the  notice  of  motion, 
and  the  defendant  Mrs.  Hope  having  expressed  a  resolution  of  ap- 
pealing on  the  question  of  jurisdiction,  the  motion  stood  over  by 
arrangement,  that  the  whole  matter  might  be  brought  before  and 
heard  by  the  Lord  Chancellor  as  an  original  motion. 

Mr.  R.  Palmer  and  Mr,  Amphlett^  in  support  of  the  motion.  — 
By  the  law  of  this  country  a  father  is  entitled  to  the  guardianship  of 
his  children,  and  this  Court  will  not  take  away  from  him  the  custody 
of  his  children  who  may  happen  to  be  wards  of  Court,  unless  he 
has  grossly  abused  his  parental  oflSce.    Primd  faciei  the  very  fact 
of  a  ward  being  out  of  the  jurisdiction  is  a  ground  for  this  Court's 
intervention ;  but  in  the  present  case,  the  children  are  not  only 
out  of  the  jurisdiction,  but  confessedly  not  with  their  proper  guar- 
dian.   It  will  probably  be  argued  that  the  French  Courts  have  ex- 
clusive jurisdiction  in  the  matter,  and  that  this  Court  ought  not  to 
act  when  there  may  be  a  possible  conflict  with  the  foreign  tribunals ; 
but  so  far  from  there  being  any  probaHlity  of  such  a  result,  the 
French  Courts  have  virtually  disclaimed  any  such  jurisdiction,  and 
by  assuming  to  take  only  provisional  measures,  they  have  expressly 
recognized  the  proper  jurisdiction  to  be  in  this  country.    It  will 
also  be  contended  that  this  Court  has  authority  to  interfere  by  the 
appointment  of  guardian  only  where  the  infant  is  within  its  juris- 
diction, and  some  dicta  to  this  effect,  in  the  case  of  Johnstone  v. 
Beattie,  (a)  will  be  relied  upon ;  but  it  will  be  observed  that,  in 
that  case,  there  was  nothing  to  give  this  Court  jurisdiction,  except 
the  fact  that  the  infant  happened  to  be  in  England.     We  rely,  how- 
ever, on  that  case  for  the  proposition  laid  down  by  Lord  Lynd- 
HUBST ;  (6)  namely,  that  upon  the  institution  of  a  suit  of 
*  this  description,  the  plaintiff  (the  infant)  becomes  a  ward    *  335 
of  Court    Unless,  then,  it  can  be  shown  that,  owing  to  the 

(a)  10  CL  &  Fin.  42.  (6)  See  page  84. 
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mere  circumstance  of  .these  infants  being  abroad  and  out  of  the 
jurisdiction,  or  for  some  reason  other  than  that  of  being  bom 
abroad,  thej  are  precluded  from  filing  such  a  bill,  it  is  clearly  com- 
petent for  them  to  do  so ;  and  if,  as  appears  by  the  case  of  John- 
stone T.  Beattie^  (a)  the  place  of  birth  makes  no  difference  as  to  the 
powers  of  this  Court,  assuredly  the  place  of  residence  cannot 
affect  its  jurisdiction.  Salles  v.  Savignan.  (5)  It  is  quite  clear 
Uiat  this  Court  will  appoint  guardians  to  infants  out  of  the  juris- 
diction :  Stephens  v.  James;  (c)  and  on  an  analogous  principle,  a 
commission  of  lunacy  will  issue  against  a  person  out  of  the  jurisdic- 
tion. Ex  parte  Southcot.  (jl)  We  submit  that,  unless  the  jurisdic- 
tion which  we  invoke  is  shown  not  only  to  be  powerless,  but  that 
the  foreign  tribunal  will  refuse  to  recognize  its  authority,  this 
Court  is  bound  to  interfere.  In  the  case  of  Ee  Spence,  (e)  where 
the  Court  declined  to  make  any  order,  the  facts  were  altogether 
different:  there  the  infants  had  been  taken  abroad,  but  the 
mother,  in  whose  custody  they  were,  was  not,  as  in  the  present 

instance  she  must  be  taken  to  be,  before  the  Court,  and  the 
*  836    respondents,  who^  *  it  was  alleged,  had  aided  the  mother  in 

taking  the  children  out  of  this  country,  swore  that  thej 
never  were  either  in  their  custody  or  control.  With  respect  to  the 
status  of  these  children,  it  is  clearly  English,  while  they  ove 
allegiance  to  the  British  Sovereign,  being  declared  to  be  natural- 
born  subjects  of  the  Crown  of  Great  Britain  (4  Geo.  2,  c.  21,  and 
18  Geo.  8,  c.  21)  ;  and  the  fact  that,  by  the  9th  article  of  the  1st 
chapter  of  the  1st  book  of  the  Code  Civile,  a  child  of  a  foreigner, 
born  in  France,  may,  one  year  after  attaining  twenty-one,  elect 


(a)  10  CI.  &  Fin.  42. 

(6)  6  Yes.  572.  The  facts  are  more  fully  stated  by  Lord  Campbkll,  in  the 
report  of  Beattie  v.  Johnstone,  in  the  House  of  Lords  (10  CI.  &  Fin.  42,  see 
p.  134)  :  "  A  gentleman  and  a  young  lady,  natives  of  the  island  of  Martinique, 
domiciled  there,  aliens  *and  French  subjects,  happened  to  be  in  England;;  the 
young  lady  had  property  in  Martinique,  and  none  in  England.  The  gentleman, 
wishing  to  marry  her,  wrote  to  her  mother,  who  was  her  guardian,  in  Martinique, 
offering  any  settlement  that  might  be  approved.  They  then  went  to  Scotland, 
and  were  married  there.  After  they  had  left  England,  and  on  the  very  day  on 
which  they  were  married  in  Scotland,  a  bill  was  filed  to  make  her  a  ward  of 
Chancery.  They  afterwards  returned  to  England,  probably  on  their  way  to 
Martinique ;  and  the  gentleman  was  proceeded  against  for  a  contempt,  in  many- 
ing  a  ward  of  Chancery. 

(c)  1  M.  &  K.  627.  (d)  2  Ves.  401.  (e)  2  PhiL  247. 
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to  become  a  French  citizen,  cannot  divest  tiie  child  of  its  national- 
ity, for  at  most  it  is  only  an  inchoate  potential  right,  which  by  the 
13th  article  of  the  same  code  can  only  be  effectuated  by  the  an- 
ihorization  of  the  French  government.    In  re  Adam,  (a) 

On  the  question  of  substituted  service,  the  following  authorities 
were  relied  upon :  Bromley  v.  2%«  Bank  of  England^  (6)  Hobhouse  v. 
Courtney^  (<?)  Luckie  v.  For%yth^  (jl)  HTLoughlin  v.  McLaughlin  j  (e) 
Weymouth  v.  Lambert^  (jg')  Cooper  v.  Wood,  (K)  Murray  v.  Fi- 
fart;  (i)  and  it  was  urged,  that,  even  assuming  the  order  for  sub- 
stituted service  to  have  been  irregular,  the  irregularity  had  been 
waived,  Mrs.  Hope  having  been  informed  of  the  suit  in  this 
Court,  and  there  being  no  denial  on  oath  of  the  authority  of  the 
solicitors  to  appear  on  her  behalf.  Hunter  v.  Capron^  (h)  Steele  v. 
Plomer.  (I) 

The  Solicitor-Generaly  Mr.  Terrell,  and  Mr.  Wise,  for  Mrs.  Hope. 
—  We  submit,  by  way  of  preliminary  objection,  that  the  ex 
parte  order  for  substituted  service  now  sought  *  to  be  dis-  *  887 
charged  was  not  an  order  obtained  by  Mr.  Hope,  the  husband, 
but  by  the  infant  plaintiffs  in  a  suit  which  does  not  involve  the  ques- 
tion of  any  disputes  between  their  parents.  Such  an  order  can 
only  be  supported  by  the  evidence  on  which  it  was  obtained ;  and 
the  utmost  extent  of  the  evidence  which  has  been  adduced  serves 
only  to  show  that  Messrs.  Grover  &  Coare  were  the  solicitors  ^f 
Mrs.  Hope,  acting  as  the  agents  between  her  and  her  proctor,  in 
reference  to  the  suit  pending  in  the  Ecclesiastical  Court.  Not  one 
of  the  grounds  on  which  service  is  substituted  on  solicitors  is 
shown  to  exist  in  this  case.  Messrs.  Grover  &  Coare  have  not  been 
proved  to  be  Mrs.  Hope's  agents  in  hdc  re.  They  clearly  do  not 
possess  a  general  authority  to  represent  her,  nor  do  they  represent 
her  in  an  action  at  law  respecting  the  same  matter,  nor  has  she 
gone  abroad  to  avoid  service.  On  this  head  they  referred  to  and 
commented  on  the  following  cases :  Smith  v.  The  Hibernian  Mining 

(a)  1  Moore,  P.  C.  C.  460.  (g)  8  Beav.  838. 

(6)  7  Jur.  120.  (h)  6  Beav.  891. 

(c)   12  Sim.  140.  (0    1  Pha.  621. 

(<0  7  Irish  Eq.  181.  (A)  7  Jur.  186. 

(0  8  Irish  Eq.  167.  (I)   2  Phil.  780. 

[263] 


*  887  GASES  IN  CHANCERY. 

Company^  (a)  Roberts  v.    WaUey^   (6)   B(md    v.  The  Duke  of 
i\ewcastley(c)  It'okcord  v.  Nedriff.  (d) 

Mr.  R.  Palmer^  in  reply  upon  the  preliminary  objection. — The 
form  of  the  suit  cannot  make  any  difference  when  in  truth  the  suit 
in  the  Ecclesiastical  Court  and  the  present  are  substantially  for  the 
same  matter.  Here  the  relation  of  solicitor  and  client  actually 
subsisted,  and  the  necessary  presumption  from  the  facts  is,  that 
Mrs.  Hope  had  notice  of  the  whole  of  the  proceedings. 

The  Lord  Chancellor,  having  intimated  a  strong  opinion  in 
favour  of  the  validity  of  the  order  for  substituted  service,  desired 

that  the  argument  as  to  the  jurisdiction  might  proceed,  ob< 
*  888    serving  that  he  would  dispose  *  of  the  whole  question  when 

he  gave  his  judgment.  The  argument  for  the  respondent 
tiien  proceeded. 

The  Solicitor 'General^  Mr.  Terrell^  BXid  Mr.  Wise.  —  Assuming 
the  present  application  to  be  that  of  the  father,  which  it  is  not, 
still  this  Court  will  not  interfere  to  assist  him  in  an  act  which  he 
may  do  himself  without  such  assistance.  Why  does  he  not  go  over 
to  France  and  claim  his  children  ?  If  the  suit  in  the  Ecclesiastical 
Court  is  a  bar  to  his  right,  it  is  a  bar  also  to  this  Court's  interfer- 
ence ;  and  if  the  judicial  proceedings  in  France  present  an  impedi- 
ment to  his  reclaiming  his  children  (which  alone  could  justify  such 
a  bill),  that  would  afford  a  conclusive  reason  against  the  interfer- 
ence of  this  Court :  but  there  is  no  allegation  in  the  bill  that  Mr. 
Hope  cannot  obtain  the  custody  of  his  children.  The  present  can- 
not under  any  circumstances  be  entertained  by  the  Court  as  the 
application  of  Mr.  Hope ;  but  if  it  is  to  be  so  regarded,  and  if  it  is 
assumed  that  the  infants  are  in  the  custody  of  a  stranger,  who 
refuses  to  deliver  them  up,  still  this  Court  will  not  interfere  on  the 
mere  petition  of  the  father,  nor  without  a  bill  filed.  JSx  parte  Hop- 
kins,  (e)  Here,  however,  the  father  has  not  even  applied,  nor  is 
he  even  represented  on  this  occasion. 

[In  the  course  of  the  argument  Mr.  J.  W.  Stephen  was  instructed 
to  appear  for  Mr.  Hope.] 

(a)  1  Sch.  &  Lef.  23S.  (d)  2  Mer.  458. 

(6)  2  CoU.  389.  (e)   8  P.  Wms.  152. 

(c)  SB.  CO.  886. 
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It  has  been  said  that  the  Lord  Chancellor,  acting  for  the  Sover- 
eign as  parens  patrice^  has  the  right  to  interfere  in  such  cases,  but 
the  Sovereign's  jurisdiction  over  the  person  is  territorial,  (a)  and 
he  can  only  interfere  politically  in  a  case  like  the  present,  where 
the  children  are  out  of  the  realm,  while  the  Lord  Chancellor  is 
asked  to  act  judicially.     With  reference  to  the  Acts  of  Par- 
hament  *  of  this  country  which  have  been  referred  to,  they    •  389 
cannot  stamp  the  nationality  of  children  bom  out  of  the  in- 
fluence of  the  municipal  laws  of  this  country.    In  addition  to  the 
fact  that  by  the  9th  article  of  the  1st  chapter  of  the  1st  book  of 
the  Code  Civile,  the  child  of  a  foreigner,  born  in  France,  has  the 
right  of  asserting  his  title  to  become  a  French  citizen  the  year  after 
he  attains  his  majority,  the  10th  article  of  the  same  Code  Civile 
declares  that  the  child  of  a  Frenchman  born  in  a  foreign  country  is 
nevertheless  a  Frenchman :  this  is  inconsistent  with  our  law,  and 
shows  that  by  the  comity  of  nations  no  such  right  exists  as  that 
asserted.     If  the  French  Court  had  conmiitted  the  interim  custody 
of  these  infants  to  a  stranger  instead  of  to  their  mother,  this  Court 
could  not  have  interfered.    One  of  the  tests  of  this  Court's  right  to 
interfere  is  to  ascertain  whether  it  has  authority  to  execute  the 
order  which  it  may  pronounce.    In  the  case  suggested,  of  the 
guardianship  being  by  the  French  tribunal  intrusted  to  a  stranger, 
he  would  not  be  bound  to  obey  an  order  in  such  a  suit  as  this ; 
even  a  judgment  by  a  foreign  tribunal  cannot,  according  to  the 
546th  article  of  the  Code  de  Procedure  Civile,  book  6,  titl^6,  be- 
put  in  force  in  France.    The  main  principle  upon  which  the  case 
of  Beattie  v.  Johnstone  (6)  was  decided,  excludes  the  notion  that 
this  Court  would  interfere  in  cases  where  the  child  is  not  within 
its  jurisdiction.     No  doubt  the  Crown  might  direct  an  individuate 
return  to  this  country ;  so  too  it  might,  in  the  exercise  of  its  pre- 
rogative, issue  the  writ  ne  exeat  regno^  but  the  extent  of  its  author- 
ity in  case  of  disobedience  would  only  be  to  sequester  the  goods. 
I>e  Manneville  v.  De  Manneville.  (c)    Here  Mrs.  Hope  is  in  no 
sense  amenable  to  this  Court ;  she  is  not  only  not  within  the  juris- 
diction, but  she  denies  the  jurisdiction  and  authority  of  this 
Court.    The  French  Courts  have  decided  that  *  they  have    ♦  840 
the  power  of  disposing  of  the  interim  custody  of  these  in- 
fants, whom  they  have  confided  to  the  care  of  Mrs.  Hope  until  the 

(a)  Story's  Conflict  of  Laws,  pp.  26,  27. 

(6)  10  01.  &  Fin.  42.  (c)  10  Yes.  62 ;  see  p.  68. 
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decision  of  the  Ecclesiastical  Courts  of  this  country  is  obtained,  and 
Mr.  Hope  is  bound  by  that  authority,  having  raised  the  issue  in  the 
French  Court,  whose  decision  could  have  had  no  reference  to  any 
proceedings  in  this  Court,  for  this  suit  was  not  even  contemplated 
when  the  French  Courts  pronounced  their  decision. 

Mr.  B.  Palmer  J  in  reply.  —  It  was  said  that  this  Court  would 
not  interfere,  as  to  the  custody  of  children,  at  the  instance  of  the 
father,  without  a  bill  filed  by  Him ;  but  the  case  of  Uyre  v.  The 
Countess  of  Shaftsbury  (a)  is  an  express  authority  to  show  that 
"  this  Court  may,  upon  petition  only,  without  any  bill  or  decree, 
make  an  order  to  determine  the  right  of  guardianship,  in  regard 
the  care  of  all  infants  is  lodged  in  the  King,"  and  the  mere  fact  of 
these  infants  being  abroad  cannot  disable  them  from  filing  a  bill 
to  be  made  wards  of  Court,  as  it  is  competent  to  any  one,  though 
abroad,  to  file  a  bill.  The  only  impediment  to  such  a  proceeding 
is  the  security  which  may  be  exacted  for  costs,  which  here  Uie 
next  friend  is  responsible  for.  We  are  not  desiring  any  thing  by 
this  motion  which  may  lead  to  a  possible  conflict  with  the  laws  of 
France,  by  calling  on  this  Court  to  make  an  order  on  the  French 
Courts :  all  we  ask  is,  that  we  may  be  authorized  to  take  such 
steps  in  France  as  we  may  be  advised  in  conformity  with  the  laws 
of  that  country.  So  far  from  there  being  any  ground  to  suppose 
that  the  French  Courts  will  arrogate  exclusive  jurisdiction  as  to 
•these*  children,  the  contrary  is  to  be  inferred  from  their  own  de- 
cree, wherein  they  profess  to  be  in  an  attitude  of  expectancy  for 
the  result  of  the  suit  in  the  competent  tribunals  in  this 
*341  country.  *The  fact  that  the  French  tribunals  have  erro- 
neously supposed  the  Ecclesiastical  Courts  to  be  the  com- 
petent tribunal  in  such  matters  cannot  affect  the  principle  of  their 
decision. 

The  Lord  Chancellor.  —  Several  points  have  been  made  in 
the  course  of  the  argument.  The  first  question  to  be  considered 
is,  whether  the  parties  are  properly  before  me,  or,  in  other  words, 
whether  Mrs.  Hope  has  been  properly  served :  in  short,  whether 
the  order  made  by  the  Master  of  the  Bolls  in  November  last,  for 
substituting  service  upon  Mrs.  Hope,  was  a  proper  order ;  or  if  not 

(a)  2  P.  Wms.  103,  see  p.  118. 
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a  proper  order,  whether  her  subsequent  conduct  has  not  disqualified 
her  from  objecting  to  it  as  irregular.     I  may  here  observe  that  the 
right  to  direct  substituted  service  depends  now  not  merely  on  the 
practice  of  this  Court,  but  upon  a  recent  statute,  the  15  &  16  Vict, 
c.  86,  the  fifUi  section  of  which  expressly  empowers  the  Court  to 
order  substituted  service  to  be  ejected  in  such  manner  and  in  such 
cases  as  it  shall  think  fit.    This  statute  made  no  alteration ;  it  was 
only  an  enunciation  by  the  legislature  of  what  had  always  been  the 
practice  before.     According  to  the  rules  of  law,  service  ought 
either  to  be  made  personally,  or  at  least  by  leaving  notice  at  the 
dwelling-house  of  the  party.     But  the  rule  of  this  Court  differs  in 
fids  respect  from  that  of  a  Court  of  Law.    Personal  service,  or 
service  at  the  dwelling-house,  may  be  impossible,  because  the  de- 
fendant may  be  abroad ;   and  yet  it  might  be  very  unfit  that  he 
should  not  be  litigated  with  in  the  same  manner  as  if  be  were  here, 
as  he  might  have  agents  competent  to  represent  and  actually  rep- 
resenting him  in  this  country.    Therefore,  in  cases  where  a  defend- 
ant is  abroad,  the  question  is,  whether  there  is  any  person  here  ' 
who  may  be  fitly  served,  and  service  upon  whom  may  be 
treated  as  equivalent  to  service  upon  tiie  absent  *  person    *  842 
himself.    Now,  this  has  been  allowed  in  a  variety  of  cases  ; 
for  instance,  where  there  has  been  an  agent  in  this  country  man- 
aging all  the  affairs  of  a  defendant  who  is  abroad,  and  regularly 
conmiunicating  with  him  upon  his  affairs,  or  where  he  has  an 
agent  here  specially  managing  the  particular  matter  involved  in 
the  suit.    In  such  cases,  the  Court  has  felt  that  it  might  safely 
allow  service  upon  the  ^gent  to  be  deemed  good  service  upon  the 
person  abroad,  because  the  inference  is  irresistible  that  service  so 
made  upon  the  agent  is  service  on  a  person  either  impliedly 
authorized  to  accept  that  particular  service,  or  who  certainly  will 
coomiunicate  the  process  so  served  to  the  party  who  is  not  in  tiiis 
country  to  receive  it  himself.     The  object  of  all  service  is  of 
course  only  to  give  notice  to  the  party  on  whom  it  is  made,  so  that 
he  may  be  made  aware  of  and  may  be  able  to  resist  that  which  is 
sought  against  him ;  and  when  that  has  been  substantially  done, 
80  that  the  Court  may  feel  perfectly  confident  that  service  has 
reached  him,  every  thing  has  been  done  that  is  required.    Now,  in 
Uns  case,  Messrs.  Grover  &  Coare  were  the  solicitors  of  Mrs.  Hope 
in  the  proceedings  which  she  instituted  in  the  Ecclesiastical  Court 
against  her  husband  to  obtain  a  divorce.    It  appears  that  the 
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French  tribunals  have  decided  that  the  question  as  to  the  custody 
of  the  children  is  dependent  upon  or  at  all  events  connected  with 
that  proceeding.  According  to  their  rules,  the  suit  for  divorce,  or 
rather  for  a  separation  de  corps  (which  is  very  analogous  to  our 
divorce  a  mensd  et  thoro^j  is  a  question  that  carries  with  it  also  the 
question  as  to  the  custody  of  the  children ;  and  here  I  must  say,  I 
think  the  French  law  is  more  rational  than  ours.  However,  ad- 
ministering the  law,  I  am  not  to  make  myself  wiser  than  our  law- 
givers, and  the  case  is  different  in  this  country.  The  question  of 
divorce  does  not  draw  with  it,  nor  in  any  way  connect  itself  with, 

the  custody  of  the  children.  This  being  so,  the  children 
*  843    *  instituted  a  suit  in  this  country,  and  filed  a  bill  on  the 

14th  November  last,  the  main  object  of  which  is  to  cause 
the  two  male  infants  to  be  removed  to  the  custody  of  their  father 
from  that  of  their  mother  in  France,  to  whom  their  custody  had 
been  temporarily  confided  by  the  French  Court,  pending  proceed- 
ings instituted  by  her  in  this  country.  The  plaintiffs,  being  infants, 
of  course  sue  by  their  next  friend,  but  the  application  may  be  con- 
sidered as  substantially  the  application  of  their  father,  because  he 
appears  here  and  undertakes  (as  I  understood)  to  find  all  the 
means  for  the  maintenance  and  education  of  his  children  during 
their  minority.  A  small  sum  has  been  vested  in  trustees,  to  give 
the  Court  a  formal  jurisdiction.  I  give  no  opinion  as  to  whether 
that  was  necessary  to  be  done ;  it  was,  however,  merely  vested  in 
order  to  shut  out  the  possible  objection  as  to  the  authority  of  the 
Court  to  interfere  in  cases  like  the  present,  on  the  assumption  that 
the  presence  of  property  is  essential  to  ^he  exercise  of  such  a 
jurisdiction.^  Under  all  the  circumstances,  my  opinion  is  that  the 
service  upon  Messrs.  Grover  &  Coare  was  a  perfectly  good  service, 
and  that  the  order  of  the  Master  of  the  Rolls  was  strictly  correct ; 
because  in  such  a  case  you  are  not  to  look  at  the  mere  form  of  the 
service,  but  to  the,  substance.  It  is  true  that  their  being  Mrs. 
Hope's  agents  with  reference  to  the  suit  for  the  divorce  does  not 
necessarily  imply  that  they  were  her  agents  with  regard  to  the 
question  of  the  custody  of  the  children,  but  it  is  impossible  not  to 
see  that  they  were  acting  for  her  on  the  question  of  her  separation 
from  her  husband  ;  and  that  question  being  one  which  in  France, 
where  Mrs.  Hope  is  residing,  has  incident  to  it  the  further  question 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1348. 
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respecting  the  custody  of  the  children,  it  is  impossible  to  suppose 
that  Messrs.   Grover  &  Coare  did  not  communicate  with  her. 
Indeed,  all  doubt  on  that  point  is  excluded  by  the  evidence,  which 
proves  that  in  answer  to  an  application  by  the  plaintiffs' 
solicitors  as  to  whether  *  these  gentlemen  would  appear  for    *  344 
Mrs.  Hope,  they  said  they  would  conmiunicate  with  their 
client  on  the  subject ;  and  afterwards,  on  being  again  applied  to, 
they  said  that  they  had  received  no  instructions  from  her:  the 
inference  from  that  is  irresistible,  that  she  was  perfectly  aware  of 
all  these  proceedings,  which  doubtless  were  communicated  by 
Messrs.  Grover  &  Coare  to  her  within  twenty-four  hours  of  their 
occurrence.    But  it  is  not  necessary  for  me  to  decide  that  the 
order  was  right  in  the  first  instance,  because,  even  if  by  accident 
Mrs.  Hope  was  not  aware  of  the  proceedings  before  the  order  was 
made,  it  is  quite  obvious  that  she  had  a  full  knowledge  of  it  im- 
mediately afterwards,  and  in  fact  she  appears  befo^  the  Court.    I 
do  not  say  that  she  enters  an  appearance  in  form,  but  she  substan- 
tially appears  by  filing  affidavits  here  and  procuring  further  affida- 
vits to  be  filed  by  other  persons,  in  order  to  resist  the  present 
application.    She  has  thus  waived  all  formality,  and  to  all  intents 
and  purposes  has  entered  an  appearance  as  a  defendant.    It  has 
been  said,  that,  being  a  married  woman,  she  could  not  enter  an 
appearance  without  the  authority  of  her  husband ;  but  if  that  was 
80,  Mr.  Hope  could  at  any  time  enter  an  appearance  for  her,  and 
such  I  should  consider  as  now  done.    In  point  of  fact,  she  has 
appeared  separately,  and  has  contested  this  question  of  the  custody 
of  the  children,  which  in  reality  the  husband,  although  nominally 
the  next  fnend,  is  litigating  with  her.    It  appears  to  me,  therefore, 
that  in  point  of  form  there  is  no  obstacle  in  the  way  of  my  decid- 
ing this  case,  and  the  question  I'emaining  to  be  answered  is, 
whether  I  ought  to  make  an  order  upon  this  application  of  the 
children  to  have  them  delivered  over  to  their  father.    This  depends 
upon  questions  of  some  importance,  but  I  really  do  not  think  that 
they  involve  any  great  difficulty.    The  jurisdiction  of  this  Court, 
which  is  intrusted  to  the  holder  of  the  great  seal  as  the 
representative  *  of  the  Crown,  with  regard  to  the  custody    *  346 
of  infants,  rests  upon  this  ground,  that  it  is  the  interest  of 
the  state  and  of  the  Sovereign  that  children  should  be  properly 
brought  up  and  educated ;  and  according  to  the  principle  of  our 
law,  the  Sovereign,  as  parens  patricBj  is  bound  to  look  to  the 
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maintenance  and  education  (as  far  as  it  has  the  means  of  judging) 
of  all  his  subjects.^  The  first  question  then  is,  whether  this  prin- 
ciple applies  to  children  bom  out  of  the  allegiance  of  the  Crown ; 
and  I  confess  that  I  do  not  entertain  any  doubt  upon  ihe  point, 
because  the  moment  that  it  is  established  by  statute  that  the 
children  of  a  natural-bom  father  bom  out  of  the  Queen's  allegiance 
are  to  all  intents  and  purposes  to  be  treated  as  British-bom  sub- 
jects, of  course  it  is  clear  that  one  of  the  incidents  of  a  Britislh 
born  subject  is,  that  he  or  she  is  entitled  to  the  protection  of  the 
Crown  as  parens  patrice.  Now,  this  is  an  express  provision  of  our 
statutes ;  and  I  have  never  met  with  any  authority  for  a  distinc- 
tion between  a  subject  born  abroad  and  a  subject  bom  in  this 
country.  But  a  more  difficult  point  has  been  raised;  namely, 
putting  aside  the  question  as  to  the  place  of  birth,  how  can  the 
jurisdiction  be  exercised  in  the  case  of  an  infant  who  at  the  time 
the  jurisdiction  js  asked  is  not  within  the  jurisdiction  of  the  Court? 
This  is  a  more  plausible  objection  than  the  one  based  on  the  mere 
place  of  birth,  but  it  is  not  of  a  material  nature,  as  bearing  upon 
the  existence  of  the  jurisdiction.  It  may  be  that  the  child  is 
placed  under  such  circumstances  that  the  jurisdiction  of  the  Court 
cannot  be  exercised  over  it  because  no  order  I  might  issue  could  be 
enforced  ;  but  in  that  case  there  is  not  a  want  of  jurisdiction,  but 
a  want  of  the  power  of  enforcing  it.^  If,  for  instance,  where  an 
adult  Englishman  contracts  for  the  purchase  Of  an  estate  and  goes 
out  of  the  jurisdiction,  nobody  can  doubt  that  I  may  decree  specific 

performance,  but  of  course  the  Court  can  have  no  control 
*  346    over  the  purchaser,  if  it  has  *  no  means  of  reaching  him. 

So  with  an  infant  abroad ;  if  the  parents  were  also  abroad, 
and  the  infant  either  had  no  property,  or  the  property  was  likewise 
abroad,  I  should  never  say  that  1  had  no  jurisdiction  over  the 
infant,  if  it  was  a  British-born  subject  of  her  Majesty,  though  I 
might  have  no  means  of  enforcing  the  jurisdiction.  Therefore,  it 
is  putting  the  matter  on  a  wrong  footing  to  say,  because  the  child 
is  out  of  the  jurisdiction,  that  the  Court  has  no  jurisdiction.  In 
such  a  case,  anybody  might,  by  merely  withdrawing  himself  from 
the  jurisdiction,  escape  all  liability  to  it.    But  the  cases  of  Logan 

1  See  2  Story  £q.  Jur.  §  1841 ;  Clark  o.  Qark,  8  Paige,  152. 

'  Drummond  v.  Drummond,  L.  R.  2  Ch.  Ap.  32,  89.  In  Boyd  o.  Glass,  84 
Geo.  263,  it  was  held  that  the  IVobate  Court  cannot  appoint  a  guardian  oyer 
minors  residing  in  another  State. 
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T.  FairleCy  (a)  where  a  person  resident  in  London  was  appointed 
guardian   to  an  infant  resident  in   Scotland,  and  Stephens    v. 
Jamesj  (6)  are  express  authorities  in  favour  of  the  jurisdiction 
being  exercised.    In  the  latter  case,  the  father  withdrew  with  the 
child  to  the  United  States  t)f  America ;  and  it  was  held,  that  the 
property  being  here,  this  Court  had  authority  to  order  maintenance 
for  the  infant  and  to  impose  conditions  on  the  guardians,  with  a 
yiew  to  the  proper  application  of  the  money.    In  the  case  of  Daw- 
son V.  Jay^{c)  my  attention  was  lately  directed  to  a  subject  very 
intimately  connected  with  the  present  question.    It  was  said,  how- 
ever, that  it  by  no  means  follows,  that  because  such  a  jurisdiction 
o?er  foreign  children  in  this  country  undoubtedly  exists,  therefore 
the  converse  proposition,  viz.,  that  the  jurisdiction  with  respect  to 
children  of  British  subjects  resident  abroad,  is  equally  established. 
This  is  founded  on  an  entire  mistake.     The  reason  why  such  a 
jurisdiction  exists  over  foreign  children  in  this  country  is,  because 
foreign  children,  like  adult  foreigners,  while  here  are  to  a  certain 
extent  the  subjects  of  the  Grown  of  England,  and  it  has  been  de- 
cided that  they  are  so  for  many  purposes.     It  is  very  true  that  an 
extreme  case  may  be  put,  such  as  that  of  a  foreigner  nearly 
twenty-one  *  years  of  age  coming  to  this  country,  and  no    *  847 
donbt  it  might  be  ridiculous  to  institute  proceedings  in  this 
Court  with  the  view  of  having  such  a  person,  who  might  be  at 
Dover  one  morning  and  at  Calais  the  next,  made  a  ward ;  but 

ft 

that  only  amounts  to  this,  that  in  laying  down  any  general  rule, 
there  may  be  a  case  which  comes  so  close  upon  the  borders,  that 
the  exercise  of  the  jurisdiction  may  be  inconvenient,  and  in  some 
instances  absurd ;  but  I  do  not  think  that  such  an  exceptional  case' 
presents  any  difficulty  to  the  exercise  of  the  undoubted  jurisdiction 
of  this  Court  over  infants.  If  the  case  were  presented  to  me  of  a 
foreigner  of  very  nearly  twenty-one  years  of  age,  who  wanted  to 
go  back  to  his  own  country,  and  a  bill  were  filed  asking  me  to 
order  his  maintenance,  and  so  on,  I  should  probably  hot  interfere 
at  all,  but  should  ask  the  foreign  parent  what  he  desired,  and  then 
exercise  my  discretion,  just  as  I  do  over  wards  who  are  clearly 
under  my  control.  Thus,  if  circumstances  make  it  expedient  that 
an  infant  should  be  allowed  to  go  abroad,  I  should  of  course  allow 
it  to  go,  as  my  predecessors  have  done,  taking  the  proper  security ; 

(a)  Jacob,  193.        (6)  1  M.  &  K.  627.        (c)  8  De  G.,  M.  &  6.  764. 
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bat  in  the  case  where  the  infant  was  a  foreigner,  and  nearly  of 
age,  and  wished  to  leave  this  country,  I  should  probably  ask  no 
security  at  all. 

Assuming,  then,  that  neither  the  circumstance  of  the  infant 
having  been  bom  abroad  nor  being  stiH  abroad  affects  the  jurisdic- 
tion, the  question  remains  whether  I  ought,  in  the  present  instance, 
to  exercise  the  jurisdiction.    There  might  be  cases  in  which  it  woald 
be  improper  that  I  should  *attempt  to  exercise  it,  as,  for  ex- 
ample, where  both  the  parents  should  be  abroad,  and  there  should 
be  no  property  here ;  though,  as  I  have  before  observed,  I  would 
not,  even  in  such  a  case,  say  that  I  had  no  jurisdiction,  if  a  bill  were 
filed.    I  should  in  all  probability  not  make  an  order,  because  the 
parties  would  not  be  within  my  control,  and  they  might 
•  848   disobey.     *  I  should  feel  that  I  was  doing  no  good,  but  in- 
curring a  sort  of  scandal,  as  every  Court  does  if  it  attempts 
to  make  an  order  which  it  has  no  power  of  enforcing.     But  here 
it   is  to,  be  observed  that  these  circumstances   do   not   exist. 
The  father  is  within  the  jurisdiction ;  the  mother,  who  though 
living  at  Paris  yet  is  a  party,  and  has  appeared  (for  I  consider  her 
as  having  done  so),  and  she  is  therefore,  for  this  purpose,  within  the 
jurisdiction,  and  a  person,  therefore,  whom  an  order  of  this  Court 
may  reach  ;  and  being  here,  I  am  not  to  assume  that  she  will  dis- 
obey any  order  that  may  be  made  upon  her.    Therefore  I  shall 
not  abstain  from  making  an  order  upon  her  merely  because  she 
happens  to  be  residing  at  Paris.    That  no  order  could  be  made  on 
a  person  abroad  would  be  a  dangerous  principle  to  recognize  in 
this  country,  where  there  are  such  facilities  for  travelling,  and 
where  a  person  may  in  a  few  hours  get  out  of  the  jurisdiction  by 
leaving  almost  any  part  of  the  kingdom,  and  as  easily  return 
again.    Of  course  I  shall  take  care  to  make  no  order  which,  under 
the  French  laws,  as  I  understand  them,  she  cannot  lawfully  obey. 
The  laws  of  France,  like  those  of  any  other  country,  when  a 
British  tribunal  has  to  deal  with  them,  must  of  course  be  treated 
as  a  matter  of  fact,  and  not  as  a  technical  question  of  law.    By 
the  laws  of  this  country,  the  father  is  certainly  entitled  to  have 
the  custody  of  these  two  children,  the  youngest  of  them  being 
beyond  seven  years  of  age.^    Whether  any  order  that  I  could  make 

'  See  2  Story  £q.  Jur.  §  1341 ;  State  r.  Richardson,  40  N.  H.  272 ;  In  re 
North,  11  Jur.  186;  Curtis  v,  Curtis,  6  Jup.  N.  S.  1147;  28  L.  J.  Ch.  458;  7 
W.  R.  474,  V.  C.  K. ;  Ex  parte  Woodward,  17  Jur.  66 ;  Miner  o.  Miner,  11 
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would  have  extdhded  to  the  youngest  child  at  the  time  when  the 
bill  was  filed,  when  the  youngest  child  was  under  seven,^  is  not 
now  a  question  for  consideration :  and  it  is  also  perfectly  clear 
that  by  the  law  of  England  the  pendency  of  the  wife's  suit  in  the 
Ecclesiastical  Court  to  obtain  a  divorce  does  not  prejudice  or 
interfere  with  her  husband's  right  to  the  custody  of  his  children.* 
So  much  is  perfectly  certain.  I  do  not  say  that  it  is  a 
•  right  or  a  wrong  state  of  the  law,  but  the  French  tribunals  •  849 
must  be  informed,  as  a  matter  of  fact,  that  such  is  the  law, 
which  admits  of  no  controversy.  It  is  quite  proper,  however,  that 
the  French  Courts  should  be  informed  that  this  is  a  right  which 
this  Court  can  control  and  qualify  when  circumstances  render 
Buch  a  course  desirable  and  necessary.  If,  for  instance,  it  could 
be  shown  that  Mr.  Hope  —  of  which  not  a  syllable  is  suggested  to 
me  at  present— is  an  immoral  or  dissipated  man,  with  whom 
if  his  children  were  placed  their  interests  would  be  likely  to  be 
sacrificed,  then  this  Court  has  the  power,  and  it  would  exercise  the 
power,  of  controlling  his  parental  rights  to  any  extent,  whenever 
those  rights  clashed  with  the  real  interests  of  the  children.  That, 
of  course,  is  a  jurisdiction  which  the  Court  is  extremely  reluctant 
to  exercise,  as  generally  nothing  can  be  more  important  than  that 
the  most  intimate  connection  should  be  kept  up  between  parent  and 
child :  but  there  may  be  circumstances  rendering  that  connection 
improper,  and  when  there  are,  this  Court  is  authorized  to  and  will 

HI.  43 ;  Smith,  Pet.  18  Dl.  188 ;  Schooler  Dom.  Rel.  339 ;  Commonwealth  o. 
Bnggs,  16  Pick.  203;  Hunt  v.  Hunt,  4  Greene  (Iowa),  216 ;  Adams  v.  Adams, 
1  Dovall  (KyOt  ^67;  People  o.  Brooks,  35  Barb.  (N.  Y.)  85;  People  v.  01m- 
rtead.  27  Barb.  (N.  Y.)  9 ;  Ex  parte  Hewitt,  11  Rich.  (Law)  S.  C.  326 ; 
Ahrenfeldt  v.  Ahrenfeldt,  1  Hoff.  Ch.  497 ;  4  Sandf.  Ch.  493 ;  Mayne  v.  Baldwin, 
1  Hakt.  Ch.  454 ;  2  Kent  (11th  ed.),  205  and  note ;  Cowls  v.  Cowls,  3  Gihnan, 
435. 

*  See  Levering  v.  Levering,  16  Md.  213 ;  Wand  v.  Wand,  14  Cal.  512 ; 
Commonwealth  v.  Maxwell,  6  Law  Rep.  (1843),  214. 

*  In  Massachusetts,  the  Court  may,  during  the  pendency  of  a  libel  for  divorce, 
on  ihid  application  of  either  party,  make  such  order  concerning  the  care  and 
custody  of  the  minor  children  of  the  parties  as  shall  be  deemed  expedient  for  the 
benefit  of  the  children :  Genl.  Sts.  c.  107,  §  32 ;  and  in  making  such  order,  the 
ri^its  of  the  parents  in  the  absence  of  misconduct  shall  be  held  to  be  equal,  and 
the  happiness  and  welfare  of  the  children  shall  determine  the  custody  or  posses- 
sion, lb.  §  37.  See  Schouler  Dom.  Rel.  341 ;  Bennet  o.  Bennet,  2  Beaaley 
(N.  J.),  114. 
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interfere.^  I  have,  however,  no  reason  to  believe  that  anything  of 
this  kind  applies  to  this  case ;  I  only  know  that  a  suit  has  been 
instituted  in  the  Ecclesiastical  Court,  which  does  not  seem  to  be 
prosecuted  very  vigorously ;  but  nothing  that  I  am  in  possession  of 
leads  me  to  suppose  that  there  is  any  blame  attaching  either  to  tiie 
father  or  to  the  mother.  Under  these  circumstances,  what  course 
am  I  to  pursue  ?  The  children  are  in  France.  The  course  of 
proceeding  in  the  French  Courts  has  been  most  rational,  and  con- 
formable with  what  jurisprudence  ought  always  to  aim  at.  They 
say  that  by  the  law  of  their  country  no  divorce  can  take  place ; 
that  there  may  be  a  aSparation  de  corps  (probably  not  much  diflFer- 
ing  from  our  divorce  a  mensd  et  thoro),  but  that  in  the  present  case 

they  have  no  jurisdiction,  and  they  leave  it  to  be  decided  in 
*  860  the  country  to  which  the  parties  belong.    But  *  they  say, 

that  by  the  law  of  France  the  Court  there  must  provision- 
ally determine  matters  urgent  and  conservative,  and  that  there 
must  therefore  be  some  interim  order,  if  the  suit  in  the  Ecclesi- 
astical Court  proceeds,  directing  what  should  be  done  in  France 
with  the  children  in  the  mean  time,  and  that  the  direction  as  to  the 
ultimate  custody  of  the  children  should  be  given  along  with  the 
decision  upon  the  question  of  divorce  in  the  Ecclesiastical  Court. 
In  this  the  French  Court  mistook  our  law  :  but  for  the  honour  of 
our  law,  I  wish  it  were  no  mistake ;  for  certainly  it  seems  to  be 
more  reasonable  that  the  two  questions  should  be  subject  to  tlie 
same  instead  of  to  separate  jurisdictions.  The  subsequent  order 
of  the  11th  February,  1854,  is  couched  in  a  somewhat  different 

>  See  2  Story  Eq.  Jur.  §  1341 ;  Anon.  2  Sim.  N.  S.  54 ;  In  re  Fynn,  12  Jar. 
713 ;  Thomas  v.  Roberta,  14  Jur.  639 ;  In  re  Pulbrook,  11  Jur.  185 ;  Cocke  o. 
Hannum,  89  Miss.  428 ;  Hunt  o.  Hunt,  4  Greene  (Iowa),  216 ;  Adams  o.  Adams, 
1  Duyall  (Ky.),  167 ;  People  o.  Brooks,  35  Barb.  (N.  Y.)  85 ;  Commonwealth  o. 
Briggs,  16  Pick.  203 ;  Bryan  v.  Bryan,  34  Ala.  516 ;  2  Dan.  Ch.  Pr.  (4th  Am. 
ed.)  1349,  note  (9) ;  United  States  v.  Green,  3  Mason,  482 ;  State  v.  Richard- 
son, 40  N.  H.  272;  People  ».  Mercien,  25  Wend.  72;  3  Hill  (N.  Y.),  899;  8 
Paige,  47 ;  Queen  v.  Chirk,  7  £1.  &  Bl.  186 ;  Commonwealth  v.  Addicb,  5 
Binn.  520;  Armstrong  v.  Stone,  9  Gratt.  102;  Pool  v.  Gott,  14  Law  Bep. 
(1851)  269.  In  a  case  where  a  decree  absolute  had  been  made  for  the  dissoln- 
tion  of  a  marriage,  on  the  ground  of  the  husband^s  adultery  and  cruelty,  the 
Court,  being  of  opinion  that  neither  the  father  nor  mother  was  fit  to  be  intrusted 
with  the  custody  of  the  children,  gave  it  to  interveners,  relatires  of  the  husband. 
Chetwynd  o.  Chetwynd,  L.  R.  1  P.  &  D.  39.  See  Rice  v.  Rice,  21  Texas,  58; 
Adams  v,  Adams,  1  Duvall  (Ky.),  167. 
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form,  because  it  does  not  say  that  the  wife  shall  have  the  custody 
of  the  children  until  the  determination  of  the  question  of  sepa- 
ration, but  until  the  competent  Courts  of  this  country  hare  deter- 
mined what  ought  to  be  the  custody  of  the  children.  I  do  not 
enter  into  any  elaborate  investigation  of  that  order,  but  I  hare 
stated  its  substance,  and  therefore  I  would  preface  my  order  by 
the  declaration  which  I  think  due  to  the  French  Court,  that  by  the 
law  of  this  country  Mr.  Hope  is  entitled  to  hare  his  children 
delivered  to  him,  notwithstanding  the  pendency  of  the  suit  in  the 
Ecclesiastical  Court  for  a  divorce,  and  then  I  shall  authorize  Mr. 
Hope  to  take  all  necessary  steps  according  to  the  laws  of  France 
for  having  the  children  delivered  up  to  him ;  and  I  shall  also 
order  Mr.  Hope  to  allow  Mrs.  Hope  at  all  reasonable  times  to  have 
access  to  her  children,  she  being  at  liberty  to  apply  to  this  Court 
in  the  event  of  such  access  being  refused  her. 

The  Lord  Chancellor  directed  that  the  otder  should  not  be  drawn 
up  for  a  week,  to  enable  the  counsel  for  Mrs.  Hope  to  decide  in  the 
mean  time  as  to  whether  they  would  enter  into  the  merits  of 
the  case,  and  read  the  *  affidavits  which  contained  many  *  861 
passages  of  a  painful  character. 

The  matter  was  not  again  brought  before  the  Lord  Chancellor 
within  the  time  limited  by  his  Lordship,  but  Mrs.  Hope  presented 
her  petition  of  appeal  to  the  House  of  Lords  against  his  Lordship's 
order  immediately  after  it  was  drawn  up. 

August  6. 

This  oi'der,  having  been  drawn  up,  was  served  personally  on 
Mrs.  Hope,  with  a  demand  of  compliance ;  but  instead  of  concur- 
ring in  an  application  to  the  proper  tribunal  in  France,  with  a 
view  of  carrying  the  order  into  effect,  she  instructed  counsel  to 
oppose  the  same.    The  application,  however,  was  made  by  Mr. 
Hope  to  the  French  Court  on  the  27th  June ;  and  upon  that  occa- 
sion, the  counsel  for  Mrs.  Hope,  resisting  and  submitting  that  the 
appeal  from  the  Lord  Chancellor's  order  had  the  effect  of  suspend- 
ing the  operation  of  that  order,  the  following  decision  was  pro- 
nounced:   '^Attendu  qu'en  admettant  que  la  decision  du  Lord 
Chancelier  d'Angleterre  satisfait  &  la  prescription  de  I'arrSt  du 
28  Juin  de  la  Cour  Imp^riale  de  Paris,  qui  renvoie  devant  le  juge 
dn  fond,  ou  de  I'arrSt  qui  renvoie  devant  I'autorit^  comp^tente,  et 
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qu'il  n'est  pas  n^cessaire  d'obtenir,  en  ce  qui  touche  les  enfants, 
une  decision  de  la  Gour  Eccl^siastique  suisie  de  la  demande  en 
separation,  il  est  certain,  en  droit  g^n^ral,  que  tout  appel  est  sub- 
pensif,  ik  moins  d'une  disposition  de  la  loi  ou  d'une  decision  sp^ciale 
dans  le  jugement  qui  prononce  Tex^cution  provisoire  ;  que  la  d^ 
cision  du  Lord  Chancelier  admet  le  droit  d'appel  et  qu'il  est  justifie 
d'un  appel ;  qu'on  ne  justifie  pas  d'une  disposition  g^n^rale  de  loi 
accordant  le  droit  d'ex^cution  provisoire  aux  decisions  du  Lord 
Chancelier ;  que  cette  ddcision  ne  prononce  pas  I'ex^cution  pro- 
visoire; qu'ainsi  I'appel  est  suspensif;  alors  mSme  quele 
*  852  recours  i^  la  *  Chambre  des  Lords  ne  serait  qu'une  voie  ex- 
traordinaire, et  surtout  jusqu'il  s'agit  de  la  remise  d'enfants 
par  la  mdre  d'origine  Franfaise,  demanderesse  en  separation  contre 
le  mari  stranger,  pouvant  demeurer  en  Angleterre ;  —  Declare  Hope 
non-recevable  dans  sa  demande,  et  le  condamne  aux  ddpens." 

In  consequence  of  that  decision  by  the  French  Court,  the  plain- 
tiffs now  moved,  that, ''  notwithstanding  the  appeal  which  has  been 
brought  by  the  defendant  Emilie  Melanie  Mathilde  Hope  against 
the  order  of  the  7th  June,  1854,  she  may  be  ordered,  within  a 
week  after  the  service  of  the  order  to  be  made  on  this  motion,  to 
deliver  up  the  plaintifis  Adrian  Charles  Hope  and  Jean  Henry 
Hope  to  the  defendant  Adrian  John  Hope,  their  father,  and  to 
concur  with  him  in  taking  all  such  steps  as  may  be  necessary  and 
proper,  according  to  the  laws  of  France,  for  causing  the  infant 
plaintiffs  to  be  so  delivered  up  to  their  father,  and  that  Mrs.  Hope 
be  restrained  by  the  order  and  injunction  of  the  Court  from  oppos- 
ing any  application  that  may  be  made  to  the  Courts  in  France  for 
an  order  for  delivering  the  infants  to  their  father,  or  from  other- 
wise hindering  or  preventing  the  delivery  up  of  the  children. 

Mr.  B.  Palmer  and  Mr.  Amphletty  in  support  of  the  motion, 
submitted  that  the  order  now  asked  was  merely  supplementary 
to  that  of  the  7th  June,  and  was  required  for  the  purpose  of  cor- 
recting the  misapprehension  of  the  French  Courts  as  to  the  effect 
of  an  appeal  upon  an  order  made  by  a  Court  of  competent  juris- 
diction in  this  country  pending  such  appeal. 

Uie  Solicitor' General f  Mr.  Terrell,  and  Mr.  WUCj  on  behalf  of 
Mrs.  Hope,  contra.  —  This  Court  has  discharged  its  l^ti- 
*  858    mate  function  when  *  it  declared  what  it  conceived  to  be 
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fhe  law  of  England  with  reference  to  the  rights  of  the  parties. 
The  efifect  of  granting  this  motion  wonld  be  to  place  this  Court 
in  the  position  of  pronouncing  an  order  which  it  has  no  power 
to  enforce. 

3!^.  J.  W.  Stephen  appeared  for  Mr.  Hope. 

Without  calling  for  a  reply,  the  Lord  Chancellor  said:    The 
former  order  of  this  Court  asserted  the  right  ^of  Mr.  Hope,  the 
father,  to  the  custody  of  these  children.    The  children  were,  in 
&ct,  in  France  at  the  time,  and  there  had  been  legal  proceedings 
instituted  in  the  French  Courts  relative  to  their  custody.    The 
question  of  the  custody  of  children  is  not  entirely  a  private  ques- 
tion under  the  law  of  France ;  but  in  such  cases  the  Procureur 
Imp^riale  attends  the  Court,  and  in  some  degree,  therefore,  the 
state  may  be  said  to  interfere  with  respect  to  the  custody  of  infants 
in  France.    To  prevent,  however,  the  possibility  of  any  order  of 
mine  leading  those  who  obeyed  it  into  conflict  with  the  laws  of 
France,  the  order  of  this  Court  was,  upon  deliberation,  so  worded  as 
not  in  terms  to  require  the  children  to  be  delivered  up,  because 
possibly  the  delivering  them  up  might  be  a  breach  of  tlie  French 
law ;  but  the  order  was  cautiously  drawn  up,  so  as  to  call  upon 
Mrs.  Hope  to  join  her  husband  in  taking  all  the  steps  which  might 
be  necessary,  under  the  laws  of  France,  for  the  delivery  up  of  the 
children  to  their  father.    The  carrying  out  of  that  order  might  be 
very  simple ;  it  might  consist  in  a  mere  compliance  on  the  part 
of  Mrs.  Hope  by  giving  up  the  children  to  Mr.  Hope,  or  it  might 
be  that  some  application  to  the  French  iaribunals  is  necessary  to 
give  it  effect,  and  the  latter  is  the  case  in  this  instance.     Follow- 
ing the  order  of  this  Court,  the  father  made  an  application 
*  to  the  French  tribunal  to  have  the  children  delivered  over    ♦  854 
to  him.    Now  the  course  which,  in  obedience  to  that  order, 
Mrs.  Hope  ought  to  have  taken,  was  to  have  instructed  counsel  to 
signify,  or  by  herself  (in  some  way  which  the  French  law  war- 
nmted)  have  signified,  that  she  consented  to  the  children  being 
delivered  up  to  Mr.  Hope.    If,  after  this,  the  French  Court  had 
Baid,  ^'  By  our  law  that  cannot  take  place,  for  certain  reasons,  or 
&at  it  would  be  injurious  to  the  hep^lth  of  the  children,  or  for  any 
other  cause  whatever,  it  would  be  a  violation  of  our  law  to  allow 
tiiem  to  be  given  up,"  I  should  have  been  the  last  to  have 
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attempted  the  exercise  of  any  jurisdiction  over  what  was  done  \rf 
the  tribunals  of  France,  for  whose  decisions  I  have  always  enter- 
tained the  most  profound  respect.  But  no  difficulty  of  this  kind 
has  happened  in  the  present  case.  The  question  has  been  argued 
before  the  French  tribunals,  not  on  an  application  of  the  father, 
consented  to  and  promoted  by  the  mother,  but  on  an  argument 
raised  by  the  wife  against  her  husband,  and  by  that  course  of  pro- 
ceeding she  did  that  which  the  order  of  this  Court  substantially 
forbids  her  doing.  Under  such  circumstances  the  question  is, 
what  course  ought  I  now  to  adopt  ?  If  Mrs.  Hope  had  not  been 
abroad,  I  should  have  made  a  short  order  directing  compliance 
within  a  limited  time,  and  in  default,  that  she  should  stand  com- 
mitted. The  course,  however,  which  on  this  occasion  I  shall  pursue, 
will  be  dictated  by  the  very  peculiar  circumstances  of  this  case. 
It  would  seem  idle,  under  ordinary  circumstances,  that  I  should 
preface  an  order  of  this  Court  with  a  declaration  that  by  the  law 
of  England  an  appeal  to  the  House  of  Lords  does  not  suspend  the 
execution  of  an  order  of  the  Lord  Chancellor,  unless  the  Lord 
Chancellor  thinks  fit  so  to  order.    Nevertheless,  I  shall  here  take 

that  course,  there  being  nothing  to  prevent  my  enunciating 
*  855    what  is  the  law  of  this  country,  while  it  may  be  desirable  *  to 

do  so,  as  this  case  may  again  come  before  the  French  tribu- 
nals. In  the  present  instance  no  such  application  has  been  made 
to  me,  asking  me  to  suspend  my  former  order ;  and  I  certiunly 
should  not  have  suspended  its  operation,  if  such  an  application 
had  been  made.  The  effect  of  my  order  being  prefaced  as  I  pro- 
pose will  amount  to  this,  that  if  any  discussions  should  hereafter 
take  place  before  the  French  tribunals,  those  tribunals  no  doubt 
will  give  credit  to  me  for  having  correctly  enunciated  the  English 
law  on  this  subject,  as  I  am  ready  to  give  them  credit  for  having 
correctly  enunciated  the  law  of  France.  My  order  will  then  pro- 
ceed very  much  in  the  language  I  adopted  before.  I  do  pot  think 
I  should  restrain  Mrs.  Hope's  counsel  from  resisting  the  execution 
of  the  order,  because  that  might  be  misunderstood ;  but  it  will 
have  substantially  the  same  effect  if  I  order  her  to  abstain  from 
any  acts  tending  to  oppose  the  execution  of  my  order.  I  cannot 
venture  to  express  any  opinion  as  to  what  the  French  tribunals 
will  do  in  the  present  instance,  —  that  will  no  doubt  depend  on 
their  own  sense  of  their  duiy,  and  on  their  own  law.  All  I  can 
say  is,  that  I  shall  announce  in  form  to  Mrs.  Hope,  but  no  doubt 
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practically  to  the  French  Courts,  that  by  the  law  of  this  countrj 
an  appeal  to  the  House  of  Lords  does  not  suspend  the  operation  of 
my  order ;  and  with  that  declaration  I  shall  order  her  within  a 
week  to  deliyer  up  these  children  to  their  father,  or  otherwise  to 
concur  with  him  in  taking  such  steps  as  may  be  necessary  for 
authorizing  them  to  be  delivered  up  to  him  according  to  the  laws 
of  France. 


•In  the  Matter  of  The  MIDLAND  UNION,  BURTON-   •866 
UPON  TRENT  ASHBY  DE  LA  ZOUCH  &  LEICES- 
TER RAILWAY  COMPANY,  and  of  The  JOINT  STOCK 
COMPANIES'  WINDING-UP  ACTS. 

LUCY'S  CASE. 

1853.    June  21.    Before  the  Lords  Justices. 

To  render  valid  the  oompromise  of  a  litigation,  it  is  not  necessary  that  the  ques- 
tion in  dispute  shoidd  really  be  doubtful,  if  the  parties  bond  fide  consider  it 
to  be  so.  Therefore  where,  after  the  decision  in  Bright  y.  Hutton  (3  H.  of 
L.  341),  a  person  placed  on  the  list  of  contributories  as  an  allottee  and  pro- 
visional director,  agreed  to  pay  a  sum  in  discharge  of  his  liability  under  a 
compromise  approved  of  by  the  Master,  he  was  not  allowed  to  recede  from 
the  agreement  on  the  grounds  that  he  had  misapprehended  the  decision  in 
Bright  v.  Hutton,  and  that  there  was  really  no  question  to  be  the  subject  of  a 
compromise.' 

Tms  was  an  appeal  from  the  decision  of  Vice-chancellor  Stuabt, 
refusing  to  discharge  an  order  of  the  Master  under  the  above  acts 

>  See  Lord  Belhaven's  Case,  3  De  G.,  J.  &S.41 ;  2  Lindley  Partn.  (Eng.  ed. 
1860)1142,1144;  1  Story  £q.  Jur.§§  121,  131;  Stewarto.  Stewart,  6  01.  &  Fin. 
969 ;  Leonard  v.  Leonard,  2  B.  &  B.  179, 180 ;  Pickering  v.  Pickering,  2  Beav.  31, 
56;  Kerr  v  Lucas,  1  Allen,  279;  Leach  v.  Fobes,  11  Gray,  507;  Sargent  o. 
Lamed,  2  Curtis,  340 ;  Payne  v,  Bennet,  2  Watts,  427 ;  Bennet  v,  Payne,  5 
Watts,  259 ;  Moore  v,  Fitzwater,  2  Rand.  442 ;  M*Kinly  v.  Watkins,  13  HI. 
140;  Perkins  v.  Gay,  3  Serg.  &  R.  827 ;  Zane  v.  Zane,  6  Munf.  406 ;  Weed  v. 
Terry,  2  Doug.  (Mich.)  344;  Bhke  v.  Peck,  11  Yt.  483;  Durham  v.  Wadling^ 
Um,  2  Strobh.  £q.  258;  Brandon  v.  Medley,  1  Jones  £q.  313;  Good  v.  Herr, 
7  Watts  &  8.  253 ;  Barlow  v.  Ocean  Ins.  Co.,  4  Met.  270 ;  Tuttle,  12  Met.  551 ; 
Williams  v,  Alexander,  4  Jred,  Eq.  207 ;  Mills  v.  Lee,  6  Monroe,  97 ;  Brown  v, 
Sloane,  5  Whart.  225 ;  Logan  v,  Matthews,  6  Barr,  417. 
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for  payment  by  the  appellant  of  850Z.,  according  to  a  compromiBe 
entered  into  by  him  under  the  following  circamstances,  and  also 
refusing  leave  to  appeal,  after  the  statutory  time,  from  the  original 
order,  and  placing  the  appellant  on  the  list  of  contributories. 

On  the  29th  of  November,  1851,  Mr.  William  Lucy  (the  appel- 
lant) was  placed  on  the  list  of  contributories  as  a  provisional 
director  and  allottee,  on  the  authority  of  Hutt<m  v.  UpJUl,  (a)  which 
was  decided  by  the  House  of  Lords  in  August,  1851.  He  after- 
wards paid  lOOL  on  account  of  his  liabilities  as  a  contributory. 

On  the  7th  of  June,  1852,  the  official  manager  wrote  a  letter  to 
Mr.  Lucy  as  follows : — 

«  June  7, 1852. 
^^  Sir,  —  I  beg  to  enclose  for  your  signature  the  formal  proposal 
of  a  compromise  to  be  laid  before  the  Master. 
*  857        *  ^'  I  have  great  reason  to  think  I  shall  succeed  in  effect- 
ing a  speedy  winding-up  of  the  affairs  of  the  company,  and 
propose  having  an  early  meeting  to  carry  out  the  proposed  ar- 
rangements. 

"  The  executors  of  Sir  W.  H.  Pearson  and  the  administratrix 
of  J.  G.  Norbury  have  consented  to  the  sum  of  450L 

^'  If  you  have  any  influence  with  Mr.  Unett,  I  hope  it  will  be 
used  successfully.  ^ 

^^  I  am,  sir,  your  obedient  servant, 

"  R.  P.  Harding,  Official  Manager'^ 

The  proposal  enclosed  in  the  above  letter  was  as  follows :  — 

''I,  William  Lucy,  of  Edgbaston,  near  Birmingham,  in  the 
county  of  Warwick,  having  been  settled  upon  the  list  of  the  con- 
tributories of  the  above-named  company  by  Wiluah  Henrt  Timnet, 
Esq.,  the  Master  of  the  High  Court  of  Chancery  charged  with  the 
winding-up  of  the  affairs  thereof,  am  desirous  of  avoiding  person- 
ally the  expense  of  any  further  proceedings  in  this  matter,  and 
hereby  propose  to  relinquish  all  claim  against  the  said  company  in 
respect  of  the  sum  of  lOOZ.  advanced  by  me  for  the  purposes  of  the 
said  company  in  July,  1845,  and  further  to  pay  forthwith  to  the 
official  manager  of  the  said  company  the  sum  of  850/.  in  ftdl  satis- 

(a)  2  H.  of  L.  674. 
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Action  and  discharge  of  any  right,  title,  claim,  or  demand  which 
the  said  company,  or  the  official  manager  thereof,  may  have  or  be 
entitled  against  me  as  a  contributory  of  the  said  company  as  before 
mentioned.  —  Dated  the  14th  day  of  June,  1852." 

The  official  manager  received  back  this  document  from  Mr. 
Lucy,  with  the  following  letter :  "  I  enclose  you  the  paper  signed 
as  requested  by  you.  I  have  consulted  some  of  my  friends 
here,  who  strongly  advised  me  *  not  to  do  so,  and  I  fear  *  358 
some  of  those  who  attended  the  meeting  in  London  will  not 
consent  to  the  present  proposal.  However,  I  must  take  my 
chance,  trusting  tiiat  you  will  not  allow  any  undue  advantage  to  be 
taken." 

On  the  15th  of  June  the  official  manager  replied  as  follows : 
"  You  have  omitted  to  put  your  signature  to  the  proposal,  and  I 
return  it  for  that  purpose.  Mr.  Bacon  is  of  opinion  that  Mr.  G. 
Unett  is  liable  to  contribute  towards  the  18001.  paid  by  Mr.  Bax- 
ter ;  but  as  he  did  not  agree  to  take  shares,  he  cannot  be  considered 
as  liable  generally  with  the  other  parties.  The  compromise  will 
most  assuredly  benefit  the  contributories  generally,  and  I  do  hope 
all  parties  will  concur  in  the  arrangement." 

Mr.  Lucy,  on  the  16th  of  June,  1852,  replied  as  follows :  ^^  Mr. 
Baxter's  claim  for  13002.  is  included  in  his  chai^  for  3002.  made 
to  us  at  the  meeting  at  your  office.  I  have  no  doubt  that  Mr. 
George  Unett  is  liable  for  his  share  of  the  1300Z.,  but  do  not  know 
who  is  to  make  him  pay.  I  now  enclose  you  the  document,  duly 
signed,  which  I  hope  will  be  found  correct." 

The  Master  appointed  a  meeting  of  the  contributories  for  the  5th 
of  July,  1852,  to  take  the  proposals  for  compromise  into  considers 
tion. 

Before  the  meeting  was  held.  Bright  v.  Sutton  (a)  was  decided 
bj  the  House  of  Lords  on  the  28th  of  June,  1852. 

Mr.  Lucy  attended  the  meeting,  at  which  it  was  stated  by 
the  counsel  for  the  official  manager  that  the  effect  of  *  tlie    *  859 
decision  of  the  House  of  Lords  would  be  to  diminish  the 
nmnber  of  contributories,  and  increase  the  liability  of  those  who 
should  remain  upon  the  list.    The  official  manager,  however,  stated 
he  was  ready  to  adhere  to  the  terms  of  the  compromise  with  Mr. 

(a)  SH.  ofL.  841. 
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Lucy,  if  the  latter  so  desired.  Mr.  Lucy  acceded  to  the  proposi- 
tion, and  the  Master  made  the  following  memorandum  on  the  pro- 
ceedings :  ^'  Meeting  to  consider  of  proposed  compromise,  attended 
by  the  official  manager  and  his  counsel,  Mr.  Roxburgh,  and  a  great 
number  of  contributories  or  their  solicitors,  with  the  general  appro- 
bation of  the  contributories  present.  I  approve  of  the  official 
manager  accepting  850Z.,  to  be  paid  forthwith  in  discharge  of  all 
present  and  future  liabilities,  of  Mr.  Lucy,  a  contributory.  —  W. 

H.  TiNNBT." 

On  the  7th  of  July,  1852,  the  official  manager,  in  pursuance  of 
the  arrangement  come  to  before  the  Master,  sent  to  Mr.  Lucy  a 
memorandum  of  the  compromise,  with  the  following  letter:  "I 
send  you  herewith  the  memorandum  of  compromise  in  duplicate, 
one  being  for  the  file  of  proceeding,  the  other  for  you.  Please  to 
sign  both  and  return  them  to  me,  and  upon  your  remitting  tbe 
8502. 1  will  give  you  the  release." 

The  memorandum  of  compromise  was  as  follows :  — 

"  William  Lucy,  of  Edgbaston,  near  Birmingham,  in  the  county 
of  Warwick,  one  of  the  contributories  of  the  above-named  company, 
has  relinquished  all  and  every  right,  title,  claim,  and  demand  which 
he  has  or  may  have  pr  be  entitled  to,  against  the  said  company  or 
the  official  manager  thereof,  and  has  paid  to  the  official  manager 
of  the  said  company,  and  the  official  manager  of  the  said  company 
has  accepted  from  the  said  William  Lucy,  the  sum  of  8502.  as  a 

compromise  of  any  right,  title,  claim,  or  demand  which  the 
*  860    said  company,  or  the  official  manager  *  thereof,  has  or  may 

have  or  be  entitled  to  against  the  said  William  Lucy,  as  a 
contributory  of  the  said  company  as  before  mentioned,  the  pro- 
posal for  such  compromise  having  been  previously  approved  of  by 
William  Henry  TfiNNEY,  Esq.,  the  Master  of  the  High  Court  of 
Chancery  charged  with  the  winding-up  of  the  affairs  of  this  com- 
pany. —  Dated  this  8th  day  of  July,  1852." 

The  memorandum  of  compromise  was  returned  to  the  official 
manager,  signed  by  Mr.  Lucy,  with  a  letter  from  him  dated  the 
8th  of  July,  1852,  which  was  as  follows :  '*  If  you  will  have  the 
goodness  to  apply  at  the  bank  of  Sir  J.  W.  Lubbock,  bankers,  they 
will  pay  you  the  sum  of  350/.,  being  the  amount  fixed  by  Master 
TiNNEY  as  my  contribution  to  the  Midland  Union  Railway  Com- 
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pany  in  full  of  all  demands.  Have  the  goodness  to  acknowledge 
the  receipt.  I  should  be  glad  to  know  how  the  directors  have  set- 
tled their  liabilities." 

Mr.  Lucy  went  in  the  evening  of  the  8th  and  countermanded 
the  payment  under  the  circumstances  mentioned  in  his  affidavit 
stated  below. 

On  the  19th  of  April,  1853,  the  Master  made  a  peremptory 
order,  directing  Mr.  Lucy,  within  seven  days  after  service  thereof, 
to  pay  to  the  official  manager  tiie  sum  of  850Z. 

The  motion  was  then  made,  which  was  the  subject  of  the  present 
appeal,  that  the  order  dated  the  19th  April,  1858,  requiring  Wil- 
Ham  Lucy,  within  seven  days  after  the  service  of  the  order,  to  pay 
to  Robert  Palmer  Harding,  the  official  manager  of  the  company, 
at  the  office  of  the  said  official  manager,  at  Guildhall  Chambers, 
Basinghall  Street,  in  the  City  of  London,  the  sum  of  8502., 
might  be  discharged,  and  that  the  said  William  Lucy  *  might  ^  861 
be  at  liberty  to  appeal  against  the  certificate  of  the  Master, 
whereby  the  name  of  William  Lucy  was  placed  on  the  list  of  con- 
tribntories. . 

In  support  of  the  motion  before  the  Vice-chancellor,  Mr.  Lucy 
deposed,  that  on  the  5th  of  July,  1852,  he  attended  a  meeting  of 
contributories  at  the  Master's  office,  to  proceed  upon  the  proposals 
of  several  of  the  contributories  to  compromise  their  liability,  and 
was  on  that  occasion  accompanied  by  a  clerk  of  his  London  agents, 
Messrs.  Chaplin  and  Hilliard,  who  had  previously  attended  with 
and  for  him  at  several  previous  meetings  in  the  Master's  office ; 
and  that  he  understood  the  counsel  for  the  official  manager  to 
admit  that,  in  consequence  of  the  recent  decision  of  the  House  of 
Lords  in  certain  causes  of  HvUon  v.  Bright  and  Bright  v.  Hvttarij 
several  of  the  parties  who  had  been  put  upon  the  list  of  contribu- 
tories upon  the  authority  of  UpfiWs  Cobb  were  released ;  but  that 
the  appellant  and  Mr.  Leedham^  another  ^contributory,  were  hot  so 
released,  because  the  evidence  showed  that  they  had  done  certain 
acts,  as  provisional  committee  men,  which  prevented  them  from 
coming  within  the  operation  of  Brighfs  Case ;  and  Airther,  that, 
in  consequence  of  the  great  reduction  of  the  list  of  contributories 
consequent  upon  that  decision,  a  much  heavier  amount  of  liability 
would  be  thrown  on  those  who  were  still  retained  thereon;  but 
that,  if  the  appellant  and  Mr.  Leedham  thought  proper  to  adhere 
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to  the  proposals  of  compromise  already  made  by  fhem,  they  should 
be  released  from  all  further  liability  on  the  terms  therein  contained. 
That  the  clerk  of  Messrs.  Chaplin  and  Hilliard  then  applied  to  the 
Master  for  time  to  consider  the  proposition ;  but  that,  in  answer 
to  such  request,  the  counsel  for  the  official  manager  objected  to 

any  postponement,  and  required  an  immediate  adoption  or 
•  862    rejection  of  his  proposition ;  and  fiirther  observed  (as  •  the 

deponent  understood),  that  if  it  was  not  forthwith  adopted, 
the  parties  objecting  would  have  to  try  the  question,  which  might 
cost  a  couple  of  thousand  pounds  or  more.  That  the  official  man- 
ager also,  immediately  after  the  above  observations  had  been  made 
by  counsel,  said  to  the  deponent,  that  he  had  much  better  compro- 
mise according  to  his  offer,  or  otherwise  he  might  be  fixed  with  a 
much  heavier  sum.  That  some  days  previously  to  the  5th  July, 
he  had  read  the  report  of  Bright 8  Case  in  the  Times  newspaper  of 
the  29th  June,  1852,  and  had  misunderstood  it  as  a  decision  conr 
firming  UpfilVs  Case  ;  and  that,  being  induced  by  such  misunder- 
standing, and  by  the  statements  and  representations  of  the  counsel 
for  the  official  manager  at  the  meeting  before  referred  to',  and 
under  fear  of  being  led  into  a  long  and  expensive  course  of  litiga- 
tion, he  did  at  that  meeting  hastily,  and  without  due  consideration, 
and  without  previously  communicating  with  the  clerk  of  Messrs. 
Chaplin  and  Hilliard,  express  to  the  official  manager  his  determi- 
nation to  adhere  to  his  said  proposal  of  compromise,  and  after- 
wards informed  Messrs.  Chaplin  and  Hilliard's  clerk  of  his  having 
done  so.  That  in  coming  to  that  decision  the  deponent  was  actu- 
ated entirely  by  the  fear  and  misapprehension  aforesaid,  and  by 
his  belief  that,  according  to  the  law,  he  T^as  liable  in  respect  of 
Qpntracts  which  he  had  never  made,  or  joined  in  making  or  siuic- 
tioning ;  and  that  he  was  surprised  into  making  the  said  agree- 
ment, and  had  no  opportunity  of  previously  seeking  the  advice  of 
his  professional  adviser.  That  the  deponent's  erroneous  impres- 
sion with  respect  to  Bright* s  Case  was  not  corrected  until  a  late 
hour  in  the  evening  of  the  8th  July,  1852,  after  he  had  posted  the 
proposal  of  compromise  to  the  official  manager,  and  after  he  had, 
on  the  same  day,  instructed  his  banker /to  pay  to  the  official  man- 
ager the  350Z. 

*868       *J&.  Daniel  and  Mr.  Sargent,  for  the  appellant,  cited 
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Bright  y.  HuUony  (a)  Tanner* %  Case^  (i)  Longridge  y.  DarviUey  (c) 
Burkitt  y.  B4mB(m,  (d) 

Mr.  Malifu  and  Mr.  Eaaimrgh,  for  the  official  manager,  referred 
to  Gordon  y.  Gordon.  («) 

iUr.  Sargentj  in  reply. 

Thb  Lord  Justice  Tubneb.  —  This  is  a  motion  by  way  of  appeal 
against  an  order  of  Yico-Ohancellor  Stuabt,  refusing  a  motion  to 
discharge  an  order  of  Master  Tinnet,  by  which  Mr.  Lucy  has  been 
ordered  to  pay  3502.  The  motion  before  the  Vice-Chancellor  con- 
sisted of  two  parts,  —  one  to  discharge  the  Master's  order  directing 
the  payment,  the  other  for  leaye  to  appeal  from  the  decision  of  the 
Master  placing  the  name  of  Mr.  Lucy  upon  the  list  of  contributo- 
ries.  The  case  appears  to  be  this :  In  Noyember,  1851,  according 
to  the  law  as  it  then  stood,  Lucy  was  liable  to  be  placed  as  a  con- 
tributory upon  the  list,  and  his  name  was  accordingly  so  placed  on 
tiie  authority  of  UpJUVs  Case.  It  remained  there  till  May,  1852, 
when  a  proposal  on  the  part  of  Mr.  Lucy  was  made  that  he  should 
pay  350Z.,  haying  then  already  paid  1002.,  and  be  released  from  all 
futore  liability.  That  proposition  was  assented  to  by  the  official 
manager,  and  ultimately  approyed  of  by  the  Master,  on  the  5th  of 
Jxdy,  1852,  at  a  meeting  then  held ;  but  in  the  n\ean  time  a  case 
had  been  decided  in  the  House  of  Lords,  on  the  28th  of  June,  1852, 
which  affected  the  law  upon  the  question,  as  laid  down  in 
UpJUrs  *  Case.  In  that  state  of  things,  at  a  meeting  held  *  364 
on  the  5th  July,  1852,  fijpme  of  the  contributories,  who  had 
been  put  upon  the  list  in  Noyember,  1851,  were  struck  off  the  list, 
on  the  ground  that  the  decision  in  Bright* s  Case  had  altered  the 
law  as  laid  down  in  UpjilVs  Casey  on  the  authority  of  which  they 
had  been  placed  on  the  list.  It  was,  howeyer,  suggested  that  there 
was  not  the  same  reason  for  taking  Mr.  Lucy's  name  off  the  list 
as  existed  with  respect  to  those  parties  whose  names  were  taken 
off;  and  a  doubt  was  suggested  whether  he  was  not  liable  to  con- 
tinae  on  the  list,  notwithstanding  the  decision  in  Bright* s  Case. 
In  that  state  of  things*  Mr.  Lucy  allowed  the  agreement  or  proposal 

(a)  8  H.  L.  Cas.  341.  (d)  2  Coll.  400-408. 

(6)  5  De  G.  &  Sm.  182.  (0  8  Swanst.  400. 

(c)  6  B.  ft  A.  117. 
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originally  made  to  be  proceeded  with,  and  further  confirmed  it  on 
the  8th  of  July.  There  matters  rested  till  the  notice  was  given, 
on  behalf  of  Mr.  Lucy,  of  the  motion  under  appeal. 

It  seems  to  me  that,  whether  the  agreement  of  the  5th  of  July 
ought,  as  has  been  argued,  to  be  held  to  relate  back  to  the  trtosao- 
tion  of  the  16th  of  June,  so  as  to  render  the  agreement  which  was 
made  complete  before  the  decision  in  BrighV%  Case^  or  not,  there 
was  a  question — a  doubt  —  on  the  5th  of  July,  1852,  whether  Mr. 
Lucy  was  or  was  not  entitled  to  be  released  from  liability  on  the 
authority  of  Bright^s  Case.  Mr.  Lucy  thought  there  was  such  a 
question,  and  agreed  to  compromise  it.  It  is  now  said  that  there 
was  in  truth  no  such  question,  and  that  Mr.  Lucy^s  case  falb 
directly  within  the  authority  of  Bright' %  Case.  Without  deciding 
that  point,  I  think  it  sufficient  to  say  that  Mr.  Lucy,  when  he 
entered  into  the  agreement,  thought,  and  that  all  parties  then 
thought,  that  there  was  a  question.  Otherwise  no  compromise 
would  be  good,  if  it  ultimately  turned  out  that  there  was  no  doubt 
upon  the  point  which  was  made  the  subject  of  compromise. 
*  865  It  is  sufficient  if  the  parties  bond  fide  consider  *  that  there 
is  a  question  to  be  decided  between  them,  (a) 

As  to  the  application  for  leave  to  appeal,  no  doubt  a  case  of 
surprise  may  be  made  out  which  may  induce  the  Court  to  indulge 
a  party  by  allowing  him,  after  the  time  prescribed  by  the  act,  to 
appeal  from  a  decision  of  the*  Master.  But  I  do  not  see  that  any 
surprise  upon  Mr.  Lucy  is  made  out.  He  attended  tlie  meeting 
where  the  question  was  suggested.  The  clerk  of  his  London  agent 
was  present,  whom  he  might  have  consulted  on  the  subject.  He 
either  did  not  think  right  to  do  so,  or  did  so,  and  ncTcrtheless 
considered  it  advisable  to  enter  into  the  agreement.  There  is  no 
case  of  surprise  established. 

The  decision  of  the  Vice-Chancellor  is,  in  my  opinion,  correct 
This  appeal  must  be  dismissed  with  costs. 

The  Lord  Justice  Enioht  Bbuce  concurred. 

(o)  See  Naylor  v.  Winch,  1  Sim.  &  St.  565.     [1  Story  Eq.  Jar.  §  126; 
Good  V.  Herr,  7  Watts  &  S.  253,  258 ;  Trigg  v.  Read,  5  Humph.  529 ;  Hunt  v. 
Bousmanier,  1  Peters,  15 ;  O^Eeson  o.  Barclay,  2  Penn.  Rep.  531 ;  Holcomb  «. 
Stimpson,  8  Yt.  141 ;  Sherman  v,  Barnard,  19  Barb.  (N.  Y.)  291.] 
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1868.    June  25.    Before  the  Lobdb  Justicbs. 

A  testator  by  his  will  desired  that  his  wife  might  reside  during  her  widowhood  in 
the  freehold  house  in  which  he  dwelt.  After  directing  his  business  to  be 
carried  on  by  his  executrix  (who  was  his  wife)  and  his  executors,  so  long  as 
they  thought  expedient,  he  gave  the  house,  stock  in  trade,  and  the  residue 
of  his  property  to  his  executrix  and  executors,  upon  trust  to  pay  the  wife  an 
annuity  of  20^.  so  long  as  the  business  should  be  carried  on ;  and  when  hia 
youngest  child  attained  twenty-one,  to  sell  the  business,  stock,  and  effects, 
together  with  the  house,  and  out  of  the  proceeds  to  pay  the  wife  during  her 
widowhood  an  annuity  of  54^  10s,  instead  of  one  of  20Z.,  and  subject  thereto 
trusts  were  declared  for  the  benefit  of  the  children.  Eeld,  that  the  widow^s 
right  to  reside  in  the  house  ceased  upon  the  sale. 

This  was  a  motion  on  behalf  of  Henry  Oilbert,  a  legatee,  "vdio, 
under  the  new  practice,  had  been  served  with  a  decretal  order  of 
Vice-Chancellor  Wood,  made  in  a  legatee's  snif  on  the  28th  of 
January,  1858.  The  motion  was  that  the  order  and  a  declaration 
therein  contained  might  be  discharged  or  varied. 

The  question  arose  upon  the  will  of  William  Gilbert,  which  after 
directing  an  inventory  to  be  made  of  the  testator's  stock  in  trade, 
household  goods  and  furniture  and  other  effects,  and  tlie  payment 
of  the  testator's  debts,' and  funeral  and  testamentary  expenses  out 
of  his  personal  estate,  proceeded  as  follows :  — 

^'  And  my  will  is,  that  my  wife  shall  and  may  reside  in  the  house 
wherein  I  now  (or  at  the  time  of  my  decease  shall)  dwell,  in  case 
she  BhaU  think  proper  so  to  do,  and  shall  and  may  have  and  enjoy 
Uie  use  of  all  my  furniture,  plate,  linen,  china  and  glass  which 
shall  be  therein  at  the  time  of  my  decease,  for  and  during  her  life, 
if  she  shall  so  long  continue  my  widow  and  unmarried,  but  not 
o&erwise :  And  whereas  I  have  for  several  years  past  carried  on 
the  several  businesses  of  an  ironmonger  and  a  whitesmith  at  Tun- 
bridge  Wells  aforesaid,  and  I  am  desirous  that  the  same  should 
be  c6ntinued  after  my  decease,  for  th&  benefit  of  my  wife  and 
children,  in  manner  hereinafter  mentioned :  Now,  therefore, 
I  do  hereby  give  and  bequeath  *  my  said  businessep  of  an  *  367 
ironmonger  and  whitesmith,  and  all  my  interest  therein, 
and  all  my  stock  and  effects  now  or  hereafter  to  be  employed 
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therein,  and  all  moneys  and  debts  which  shall  belong  and  be  due 
and  owing  to  me  at  the  time  of  my  decease  for  or  on  account  of 
the  said  business  ;  and  I  also  deyise  all  that  messuage  or  tenement 
in  which  I  now  dwell,  together  with  the  work  and  other  shop  or 
shops  and  warehouses  and  other  hereditaments  belonging  thereunto 
unto  my  said  wife,  my  son  John  Gilbert,  and  my  brother-in-law 
Oeorge  Stent,  now  or  late  of  Hillenden,  near  Uxbridge,  in  the 
county  of  Middlesex,  gardener,  and  to  the  survivors  and  surriTor 
of  them,  and  to  the  heirs,  executors,  administrators,  and  assigns  of 
such  survivor,  upon  or  for  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisos,  and  declarations  here- 
inafter expressed  and  declared  of  and  concerning  the  same,  that  is 
to  say,  upon  trust  that  they  my  said  trustees  and  the  survivors  and 
survivor  of  them,  and  the  heirs,  executors,  administrators,  and  as- 
signs of  such  survivor,  may  and  shall  carry  on,  manage,  and  conduct 
the.  said  businesses  until  my  youngest  child  shall  attain  the  age  of 
twenty-one  years ;  and  for  that  purpose  I  declare  that  they,  he, 
and  she  the  said^rustees  or  trustee  for  the  time  being  shall  have 
the  fullest  powers  over  the  said  businesses  which  I  can  give  them, 
him,  and  her,  to  carry  on,  manage,  and  conduct  the  same  businesses, 
in  the  same  manner,  to  all  effects,  constructions,  and  purposes,  as 
I  myself  could  do  if  I  were  living  and  acting  therein :  And  I  do 
hereby  declare  that  during  such  time  as  the  said  businesses  shall 
be  carried  on  by  the  said  trustees  or  trustee  for  the  time  being,  in 
pursuance  of  this  my  will,  they,  he,  or  she  shall  stand  and  be  pos- 
sessed of  and  interested  in  the  same  businesses,  stocks,  effects, 
moneys,  debts,  messuage  or  tenement,  work  and  other  shops, 
warehouses,  and  premises,  and  the  profits  to  arise  from  the 

*  868    same,  upon  and  for  the  *  trusts,  intents,  and  purposes,  and 

with,  under,  and  subject  to  the  powers,  provisos,  and  decla- 
rations to  which  the  said  trustees  or  trustee  for  the  time  being 
would,  in  pursuance  of  this  my  will,  stand  and  be  possessed  of 
and  interested  in  the  moneys  to  arise  from  the  sale  of  the  said 
businesses  and  premises,  and  the  stocks,  funds,  and  securities  in 
which  the  same  shall  be  invested  as  hereinafter  mentioned,  and 
the  interest,  dividends,  and  annual  produce  thereof  in  casfl  the 
said  businesses  and  premises  were  sold  immediately  after  my 
decease,  or  as  near  thereto  as  circumstances  will  permit :  Provided 
always,  and  I  do  hereby  direct  that  during  such  time  as  the  said 
businesses  shall  be  carried  on  by  the  said  trustees  or  trustee  for  the 
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time  being,  in  pursuance  of  this  my  will,  mj  said  son  John  shall 
always  be  employed  therein,  and  the  same  shall  be  carried  on,  man- 
aged, and  conducted  with  his  advice  and  assistance :  and  after  my 
youngest  child  shall  have  attained  the  age  of  twenty-one  years, 
and  until  the  said  businesses,  stocks,  and  effects,  messuage  or 
tenement,  work  and  other  shops,  warehouses  and  premises  shall 
be  sold  by  virtue  of  this  my  will,  shall,  with  and  out  of  the  profits 
to  arise  from  businesses,  allow  and  pay  him,  my  said  son  John, 
such  annual  sum,  not  exceeding  502.,  by  quarterly  payments,  to 
commence  and  be  computed  from  the  time  of  my  decease,  for  his 
trouble,  as  the  said  trustees  or  trustee  for  the  time  being  may  think 
proper :  Provided  also,  and  I  do  hereby  further  direct,  that  during 
all  such  time  as  the  said  businesses  shall  be  carried  on  as  afore- 
said, my  said  wife  shall  yearly  and  every  year  receive  and  be  paid 
out  of  the  said  profits,  by  my  said  trustees  or  trustee  for  the  time 
being,  the  sum  of  207.  l^  quarterly  payments,  to  commence  and 
be  computed  from  the  time  of  my  decease,  to  and  for  her  own  use 
and  benefit,  in  case  she  remains  my  widow  and  uilmarried,  but  not 
otherwise :  Provided  also,  and  I  do  hereby  further  declare, 
that  it  shall  'be  lawful  for  the  said  *  trustees  or  trustee  for    *  869 
the  time  being  to  discontinue  the  said  businesses  at  any 
time  whilst  the  same  shall  be  carried  on  by  them,  him,  or  her  in 
pursuance  of  this  my  will :    But  in  case  the  said  businesses  shall 
not  have  been  previously  discontinued  by  my  said  trustees  or 
trustee  for  the  time  being,  then  I  direct,  that  when  and  so.  soon 
as  my  youngest  child  shall  attain  the  age  of  twenty-one  years,  the 
said  trustees  or  trustee  for  the  time  being  shall  offer  to  sell  either 
by  public  auction  or  private  contract,  as  they,  he,  or  she  shall  think 
proper,  for  such  price  in  money  and  in  such  manner  as  the  said 
trustees  or  trustee  for  the  time  being  shall  think  fit,  my  said  busi- 
nesses and  all  my  interest  therein,  and  all  the  stock  and  effects 
for  the  time  being  employed  therein,  together  with  all  that  mes- 
suage or  tenement  wherein  I  now  dwell,  and  the  work  and  other 
shops,  warehouses  and  premises  for  the  time  being  employed  in 
or  connected  with  the  carrying-on  of  the  said  businesses." 

Then  followed  the  usual  clauses,  enabling  the  trustees  to  enter 
into  contracts  and  give  valid  receipts. 

The  trusts  of  the  moneys  to  arise  by  sale  of  the  businesses  and 
of  the  testator's  messuage  or  tenement,  shops,  warehouses,  and 
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buildifigs,  and  all  other  moneys  which  should  come  into  the  pos- 
session of  the  trustees,  by  virtue  of  the  will,  after  directions  for 
investment,  were  as  follows :  ^^  Upon  trust  that  they  the  said 
trustees  or  trustee  for  the  time  being  do  and  shall,  after  the  said 
businesses  shall  be  given  up  and  during  such  time  as  my  said  wife 
shall  continue  my  widow  and  unmarried,  with  and  out  of  the 
said  trust  moneys,  stocks,  funds,  and  securities,  levy  and  raise 
the  annual  sum  of  54/.  12«.,  free  from  all  deductions  whatsoever, 

and  pay  the  same  to  my  said  wife  or  her  assigns,  by  equal 
*  870    quarterly  payments  in  every  *  year  in  lieu  of  and  instead  of 

the  annual  sum  of  20/.  before  mentioned,  and  which  she 
will  be  entitied  to  receive  and  already  provided  for  by  this  my 
will."  And  the  testator  declared  that,  subject  and  without  preju- 
dice to  the  payment  of  the  said  annual  sum  of  54/.  12«.,  the  said 
trustees  and  trustee  for  the  time  being'  should  stand  and  be  pos- 
sessed of  and  interested  in  the  said  trust  moneys,  stocks,  funds,  and 
securities,  and  the  interest,  dividends,  and  annual  produce  thereof, 
in  trust  for  his  children,  except  one  daughter  as  therein  men- 
tionecl. 

By  the  decretal  order  under  appeal  it  was  declared  that  the 
widow  was  entitled  to  reside  in  the  house  during  her  life,  if  she 
should  so  long  continue  his  widow  and  unmarried,  but  not  other- 
wise ;  and  it  was  also  declared  that  she  was  entitied  to  the  annuity 
of  54/.  128,  during  her  life  if  she  should  continue  the  testator  s 
widow  and  unmarried,  but  not  otherwise ;  and  it  was  ordered  that 
the  house  should  be  sold,  subject  to  the  right  of  the  widow  to 
reside  therein,  as  thereinbefore  declared,  with  liberty  for  any  of 
the  parties  to  bid  at  such  sale,  or  to  make  proposals  to  purchase 
the  said  house  by  private  contract. 

Mr.  Molt  and  Mr.  Lewis^  in  support  of  the  motion.  —  Upon  the 
whole  will,  the  intention  is  clear  to  give  the  widow  the  increased 
annuity  of  54/.  10«.  in  satisfaction  of  the  annuity  of  20/.  and  the 
right  to  reside  in  the  house.  The  testator  could  not  have  intended 
that  the  house  should  be  sold,  subject  to  a  right  in  the  widow  to 
reside  in  it  during  her  life.  Such  a  sale  would  be  a  very  improvi- 
dent one,  if  it  were  practicable.  The  scope  of  the  will  shows  that 
the  whole  interest  in  the  property,  including  the  house,  furniture, 
and  effects,  was  intende'd  to  be  sold  on  the  youngest  son's  attain- 
ing twenty-one. 
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*Mr.  Walker  and  Mr.  GoodevByfoT  the  widow.  —  The  •371 
direction  that  the  widow  should  reside  during  her  widow- 
hood is  positive  and  unqualified,  and  cannot  be  controlled  by  any 
thing  less  clear.  But  in  fact  there  is  nothing  in  the  will  irrecon- 
cilable with  this  gift,  and  the  only  argument  against  it  i6  one 
founded  on  mere  conjecture.  The  sale  may  well  be  made,  subject 
to  the  widow's  right  of  residence,  which  perhaps  may  not  interfere 
with  the  business  being  carried  on  upon  the  premises.  Without 
entering  into  that  question,  it  is  sufficient  that  the  two  directions 
are  not  irreconcilable,  the  rule  being  that  all  the  clauses  of  a  will 
must  be  reconciled,  if  possible. 

They  referred  to  Williams  v.  Evans,  (a)  TJiornhiH  v.  HaUj  (b) 
BavieK  v.  Davies,  (c)  Bacon  v.  Chrk,  (d) 

Mr.  W.  M.  James,  for  the  plaintiflFs. 

The  Lord  Justice  Knight  Bruce.  —  This  will  is  inartificially 
drawn,  and  has  many  superfluous  words.  But  from  it  I  collect 
the  testator's  mtention  to  have  been,  that  as  soon  as  the  youngest 
son  should  attain  twenty-one,  the  property  should  be  sold,  disen- 
cumbered from  any  interest  in  the  widow,  whether  married  or 
unmarried.  I  have  less  difficulty  than  I  should  otherwise  feel  in 
differing  from  the  Vice-Chancellor,  because  the  question  does  not 
appear  to  have  been  so  fully  argued  before  him  as  it  has  before  us. 

The  Lord  Justice  Turner.  —  It  is  the  duty  of  the  Court  to  find 
out  from  the  whole  will  what  was  the  testator's  intention. 
That  intention  ^.appears  to  me  to  have  been,  that  the  right   *  372 
of  the  widow  to  reside  in  the  house  should  be  determinable 
on  the  period  of  sale  arriving. 

The  order  was  varied  by  declaring  that  the  widow  was  not  en- 
titled to  reside  in  the  house  after  the  sale,  and  directing  the  sale 
to  be  made  of  the  fee-simple  in  possession.  Costs  of  all  parties  to 
be  costs  in  the  cause. 

(a)  1  Ell.  &  BL  727.  (c)  Daniel,  84. 

(6)  2  CI.  &  Fin.  22.  (d)  1  P.  Wms.  478. 
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Between 
WILLIAM  PENNELL,  one  of  the  Official  Assignees  in  Bant 
ruptcies  prosecuted  in  her  Majesty's  Court  of  Bankruptcy  on 
behalf  of  himself  and  all  Assignees  of  Bankrupts  and  Insolvents 
and  other  persons  as  haying  been  Partners  with  Bankrupts 
interested  in  tlie  Moneys  or  Funds  sought  to  be  recovered  in  this 
Suit,  or  any  part  thereof,  Plaintiff; 

AND 

HENRY  DEPPELL  and  HARRIET  SUSANNAH   DEPPELL, 

Defendants. 

1853.    Jtme  23.    July  16.    Before  the  Lords  Justicbs. 

When  a  tmstee  pays  trost  money  into  a  bank  to  his  credit  to  a  simple  accoant 
with  himself,  not  distinguished  in  any  other  manner,  the  debt  thus  constituted 
from  the  bank  to  him  is  one  which  belongs  as  specifically  to  the  trust  as  tbe 
money  would  have  done  had  it  specifically  been  placed  by  the  trustee  in  t 
particular  repositoiy,  and  so  remained ;  and  the  case  would  not  be  varied  hj 
the  circumstance  of  the  bank  holding  also  for  the  trustee,  or  owing  also  to 
him  money,  in  every  sense  his  own.'  But  checks  drawn  by*tbe  trustee  m  i 
general  manner  upon  the  bank,  would  for  eveiy  purpose  be  ascribed  and 
affect  the  account  in  the  mode  explained  and  laid  down  in  Clayton^s  Case,  1 
Mer.  572. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolk, 
upon  exceptions  and  further  directions.  The  suit  was  sup- 
*  873  plemental  to  one  for  the  administration  *  of  the  estate  of 
George  Oreen,  deceased,  late  one  of  the  official  assignees  of 
the  Court  of  Bankruptcy,  who  died  on  the  22d  of  October,  1849, 
intestate.  The  defendants  were  his  administratrix  and  her  hus- 
band. 

Mr.  Green  had  been  appointed  official  assignee  shortly  after  the 
establishment  of  the  Court  of  Bankruptcy ;  and  on  the  decease  of 
Mr.  Follett  (another  official  assignee),  which  took  place  on  the  9tb 
of  June,  1849,  Mr.  Green  was  appointed  to  be  the  official  assignee 
in  all  the  bankruptcies  in  which  Mr.  Follett  was  at  the  time  of  his 
death  the  official  assignee. 

1  Lewin  Trusts  (5th  Eng.  ed.),  242^  245-247 ;  Ernest «.  CroysdiU,  2  De  G., 
F.  &  J.  175 ;  Mayor  of  Berwick-upon-Tweed  v.  Murray,  7  De  G.,  M.  &  G. 
497 ;  Collinson  v.  Lister,  7  De  6.,  M.  &  6.  634,  645,  646 ;  Hill  Trustees  (Sd 
Am.  ed.),  554  and  note  (1) ;  In  re  European  Bank,  L.  R.  5  Ch.  Ap.  35S,  S62. 
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Mr.  Green  continued  to  be  such  official  assignee  until  the  time 
of  his  death,  when  the  plaintiff  was  appointed  to  be  an  official 
assignee  in  bankruptcies  prosecuted  in  the  Court  of  Bankruptcy,  in 
the  place  of  Mr.  Green ;  and  in  particular  the  plaintiff  was  ap- 
pointed to  be  the  official  assignee,  and  to  act  as  such,  in  all  the 
bankruptcies  in  which  Mr.  Green  was  at  the  time  of  his  death  the 
official  assignee. 

Mr.  Green  was  originally  attached  to  the  Court  of  Mr.  Com- 
missioner Mebiyale,  who  died  in  the  year  1844,  and  was  succeeded 
hj  Mr.  Commissioner  Goulbubn.  From  that  time  Mr.  Green 
during  his  life,  and  afterwards  the  plaintiff  as  the  successor  of 
Mr.  Green,  were  successively  attached  to  the  Court  of  Mr.  Com- 
missioner Goulbubn. 

On  h\a  first  appointment  to  be  such  official  assignee,  Mr.  Green 
opened  in  his  own  name  a  banking  account  with  the  Bank  of 
l^gland,  into  which  account  he  paid  all  the  moneys  he  received, 
whether  moneys  received  by  him  as  such  official  assignee  or  his 
own  private  moneys;  and  he  continued  such  account  until 
the  promulgation  of  *  the  order  in  bankruptcy  of  the  12th  *  874 
of  November,  1842.  (a) 

Immediately  after  this  order  was  promulgated,  Mr.  Green  set 
apart  his  banking  account  at  the  Bank  of  England  as  the  banker's 
account  to  be  kept  by  him  as  official  assignee  in  obedience  to  the 

(a)  The  foUowing  are  the  material  sections  of  the  order :  — 

13.  That  ni>  official  assignee  shall  keep  under  his  control  upon  any  one  estate 
more  than  100/.,  or,  in  the  aggregate  of  moneys  of  bankrupts*  estate,  more  than 
10002.,  and  any  excess  beyond  such  sum  shall  be  paid  by  him  forthwith  into  the 
Bank  of  England. 

14.  That  the  official  assignee,  at  the  time  of  paying  any  moneys  into  the 
Bank  of  England,  shall  state  in  writing,  deliyered  therewith  to  the  cashier  of 
the  bank,  in  the  form  specified  in  the  schedule  hereunto  annexed  (No.  4),  the 
date  and  amount  of  the  payment,  the  name  of  the  official  assignee  making  it, 
the  name  and  description  of  the  bankrupt  or  bankrupts  to  whose  estate  the 
money  belongs,  and  that  it  is  to  be  placed  to  the  credit  of  the  accountant  in 
bankruptcy ;  and  the  official  assignee  shall  take  a  receipt  for  the  same  from  the 
cashier  of  the  bank,  and  on  the  same  day  carry  or  transmit  it  to  the  office  of  the 
accountant  in  bankruptcy,  who  will  give  a  proper  voucher  for  such  receipt,  and 
that  the  money  is  placed  to  the  credit  of  the  estate  of  the  said  bankrupt  or  bank- 
rupts in  the  books  kept  in  the  office  of  the  accountant  in  bankruptcy ;  such 
yoQcher  to  be  produced  when  called  for  by  the  Court. 

15.  That  all  moneys  without  exception  received  by  the  official  assignee,  and 
not  paid  by  him  forthwith  into  the  Bank  of  England  to  the  credit  of  the  account- 

[298] 


*  874  GASES  IN  GHANGERT. 
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15th  section  of  the  order ;  but  as  the  Bank  of  England  will  not 
open  a  banking  account  with  an  individual  as  a  trustee,  or  in  any 
character  qualifying  his  absolute  title,  Mr.  Green  was  permitted  by 
the  commissioners  to  keep  his  account  at  the  Bank  without  such 

account  being  headed  ''  as  official  assignee." 
•  375       *  By  the  decree  dated  the  7th  of  December,  1850,  it  was 

referred  to  the  Master  to  inquire  and  state  whether  any  or 
what  balances  or  balance  were  or  was,  at  the  decease  of  Mr. 
Oreen,  due  from  him  to  any  and  which  of  the  bankrupt's  estates 
of  which  he  was  at  his  decease  the  official  assignee,  and  what  was 
at  his  decease  the  a^regate  amount  of  all  such  balances,  if  any, 
and  whether  any  and  what  balances  or  balance,  if  any,  were  or 
was  at  the  decease  of  Mr.  Green  due  to  him  from  any  and  which 
of  the  bankrupt's  estates  of  which  he  was  at  his  decease  the 
official  assignee,  and  what  was  at  his  decease  the  aggregate  amount 
of  all  such  balances,  if  any,  and  the  Master  was  to  inquire  and 
state  whether  any  and  what  balances  or  balance  were  or  was  at  the 
time  of  the  decease  of  Mr.  Green  due  from  him.  Similar  in- 
quiries were  directed  with  respect  to  partnerships,  the  assets  of 
which  were  received  by  him,  where  any  of  the  members  of  such 
partnerships  were  or  was  bankrupts  or  a  bankrupt ;  and  also  as  to 
insolvents'  estates  of  which  he  had  been  official  assignee  under  the 
then  existing  law.  An  inquiry  was  also  directed  as  to  what 
balances  were  standing  to  the  credit  of  Mr.  Green  in  his  banking 
accounts  with  the  Bank  of  England  and  with  the  London  Joint- 
stock  Banking  Company  respectively,  and  from  what  or  whose 
funds  or  moneys  the  same  balances  arose  respectively,  and  under 
what  circumstances  the  same  were  so  standing  to  his  credit  with 
the  said  banks;  but  the  several  inquiries  thereinbefore  directed 
were  to  be  without  prejudice  to  the  rights  of  any  of  the  parties 
and  to  any  question  in  the  cause. 

The  Master,  by  his  report,  dated  the  10th  of  January,  1853, 
found  to  the  effect  of  the  foregoing  statement,  and  set  forth  the 
accounts  of  Mr.  Green  with  the  Bank  of  England  and  the  London 
Joint-stock   Banking  Company,  the    former  upon  the   30th  of 

ant  ID  bankruptcy,  shall  be  paid  by  the  official  assignee,  as  soon  as  thej  shall 
amount  to  100/.,  into  the  hands  of  a  banker,  with  whom  such  official  assignee 
shall  keep  an  account  as  such  official  assignee,  such  account  to  be  entitled  as 
official  assignee,  and  in  which  account  no  moneys  shall  be  entered  except  such 
as  are  received  by  the  official  assignee  in  his  official  capacity. 
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September,  1849  (the  date  *  of  maklDg  up  his  last  quarterly  *  876 
account),  and  the  latter  from  the  81st  of  December,  1848, 
to  the  day  of  his  death,  in  each  case. 
The  former  account  was  as  follows :  — 


Dr. 


The  Bank  of  England,  in  Account  with  Mr.  Geo.  Oreen. 


Or. 


1819. 

To  balance  agreed 
Oct   8.  Sundries 
„      Ditto 

4.  Ditto 

5.  Poet  Office 
„  Sundries 

8.  Cash.    . 

9.  Sundries 
12.  Same 


17.  Sundries 

18.  Ditto  . 


£     s,  d. 

648    8  8 

199  16  0 

20    8  6 

180  19  0 

2  12  0 

612  16  8 

7    0  0 

97  16  2 

829    8  4 

1998  17  6 

87    6  0 

126    7  0 


2162  10  6 

22.  Sundries     ....    180    0  0 

„    London  and  County      44  16  2 

28.  ChaUis 121    7  0 


£2468  12    7 


1849.  £    s.  d. 

Oct.   8.  Hartley 8    0    0 

4.  Atkinsob 6    6 

„   G.  Assurance  Co.  ..86 

„   Cantrice 67  10 

Carter 26    0 

....  16  14    2 

....  10    0    0 

6.  Cntten,  Broker.    .    .  21  18    4 

Upton 18  18    0 

Inglis 28    4    6 


„   Campbell 
„   Self.    . 


» 


0 
0 
0 
0 


»> 


199  10  0 

8.  Hastings 26    0  0 

„   Paterson 6  16  2 

9.  Campbell 10    0  0 

10.  Reeves 8    8  8 

11.  GUI 60  12  9 

„    Adamson 4    4  10 

804    6  6 

16.  Office 81    6  0 

18.  Betumed  draft ...  121    7  0 


20.  Miss  Fox 


466  18    5 
18    2    6 


Balance 


470    0  11 
1988  11    8 

£2468  12    7 


With  respect  to  this  account,  the  Master  found  that  the  whole  of 
the  moneys  respectively  paid  into  and  drawn  out  after  the  80th 
of  September,  1849,  were  moneys  respectively  received  by  him  in 
his  official  capacity,  with  the  following  exceptions  only,  viz.,  that 
72/.  168.  3(2.,  part  of  the  above-mentioned  sum  of  512Z.  168.  id. 
paid  in  on  the  5th  of  October,  was  received  by  him  on  his 
private  account;  and  several  sums  of  6L  5«.,  81.  5s. <,  * 511.  *  877 
10«.,  25^.,  10^.,  181. 18«.,  25/.,  6/.  158. 2rf.,31/.  5«.,  and  18/.  2«. 
6(2.,  making  in  the  whole  202/.  Os.  8(2.,  were  drawn  out  and  applied 
by  Mr.  Green  on  his  private  account,  so  that  during  the  period 
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aforesaid  Mr.  Green  drew  out  and  applied  on  his  private  account 
1291.  As.  5d.  more  than  he  had  paid  in  from  his  private  resources. 
The  Master  also  found  that  the  sum  of  72Z.  168.  8d.  so  paid  in  by 
Mr.  Green  from  his  private  resources  was  drawn  out  by  him  and 
applied  on  his  private  account  in  manner  aforesaid,  and  that  the 
whole  balance  or  sum  of  19887.  Us.  8(2.,  standing  to  his  credit 
with  the  Bank  of  England  at  his  death,  arose  from*  and  formed 
part  of  the  several  bankrupts'  estates  specified  in  a  schedule  to  the 
Master's  report. 
The  other  account  was  as  follows :  — 

Dr,  Ths  London  Joint-stock  Bank,  in  Account  vfUh  Geo.  Grebn,  Esq.    O. 


1849.  £    8.  d. 

Balance     ....  642  16    7 

March  6.  Cash 210    0    0 

Jnne  28.  Ditto 169    8  10 

80.  Ditto 79    8    0 


£1101    7    5 


Balance     ....  461  16    2 

July   2.  Interest 2    1  10 

81.  Cash 20    0    0 

„  Ditto 219    0    6 

Sept  6.  Ditto 1627  16    8 


£2880  14    2 


1849. 
Jan.  11.  G.  G. 
Feb.    2.  Ditto 

16.  Self  . 
Mar.  27.  Fowler 
Apr.  12.  Jones 

28.  Fowler 
May    8.  Jones 
June  16.  G.  G. 

18.  G.  G. 


£  «.  d, 

89  11    3 
40    0    0 


Balance    .    . 


100 
10 
20 
10 
250 
100 
20 


0 
0 
0 
0 
0 
0 
0 


0 
0 
0 
0 
0 
0 
0 


689  11    3 
461  16    2 


£1101    7    6 


Sept.  18.  G.  G.    . 
28.  AbrahaU 


160    0   0 
6  13   4 


Balance 


166  18   4 
.  2174    0  10 

£2880  14    2 


*  378  *  With  respect  to  this  account,  the  Master  found  that  the 
following  items,  viz.,  642Z.  15«.  7d.,  210/.,  2/.  Is.  lOd.,  and 
20?.,  arose  from  Mr.  Green's  private  moneys ;  that  the  item  169Z. 
88. 10c?.  was  composed  of  sums  which,  at  various  times  prior  to  that 
date,  Mr.  Green  had  received  on  account  of  a  Mr.  Denvon's  estate, 
and  paid  into  his  account  at  th^  Bank  of  England,  but  had  ailer- 
wards  drawn  out  a  check  and  paid  it  to  his  account  with  the  Lon- 
don Joint-stock  Banking  Company. 
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With  respect  to  the  item  79/.  88.  similar  circmnstances  were 
stated.  The  item  219Z.  0^.  6d.  was  fomid  by  tlie  Master  to  be 
composed  of  502.  received  by  Mr.  Green  on  account  of  Denvon's 
estate,  and  1692.  O^.  Qd,  received  on  account  of  another  estate,  all 
paid  in  the  first  instance  into  the  account  at  the  Bank  of  England, 
but  drawn  out  by  a  check  for  219/.  Os.  6(2. ,  and  paid  to  his  account 
with  the  London  Joint-stock  Banking  Company.  The  item  1627/. 
15<.  8d.  was  composed. of  balances  received  by  Mr.  Green  from  the 
executors  of  Mr.  FoUett  and  from  various  bankrupts'  estates,  simi- 
larly paid  in  the  first  instance  into  Mr.  Green's  account  at  the 
Bank  of  England  and  subsequently  transferred  to  his  account  with 
the  London  Joint-stock  Banking  Company.  The  Master  therefore 
found  that  the  balance  or  sum  of  21742.  08.  lOd.  standing  to  the 
credit  of  Mr.  Green  on  his  account  with  the  London  Joint-stock 
Banking  Company  arose  to  the  extent  of  20882.  14^.  8<2.,  part 
thereof,  from  moneys  received  by  Mr.  Green,  from  and  at  the  date 
of  his  death,  due  to  the  estates  which  the  report  specified ;  and 
that  the  sum  of  85/.  68.  2(/.,  residue  of  the  sum  of  21742.  08.  lOd.; 
arose  from  and  formed  part  of  the  private  moneys  of  Mr.  Green. 

To  this  report  the  defendant  took  eleven  exceptions, 
which  were  allowed  by  the  Master  of  the  Bolls,  who,  *  on    *  379 
further  directions,  decided  that  the  balances  of  both  accounts 
fonned  part  of  the  general  estate  of  the  testator.    Against  this 
decision  the  plaintiff  now  appealed. 

Mr.  Boupell  and  Mr.  Hardy  appeared  in  support  of  the  appeal. 

ilfr.  Boundell  Palmer  and  Mr.  Rogers^  for  the  respondents. 

The  following  cases  were  cited :  Burdett  v.  Willett^  (a)  Lams 
V.  Digktony  (J)  JRyall  v.  Ryall^  (c)  Ex  parte  Ohion,  (d)  Lord  Chad' 
mrth  V.  Edwards,  (e)  Lench  v.  Leneh,  (^)  Lapton  v.  White,  (A) 
Taylor  v.  Plumer,  (i)  Olatftan^s  Case,  (A)  Liebman  v.  Harcourt,  (/) 
Massey  v.  Banner,  (m)  Gardner  v.  Howe,  (n)  Small  v.  AUr 
vfood,  (o)  Chrigg  v.  Cocks,  (p)  Sims  v.  Bond,  (g)  Ex  parte  Chrilh 

(a)  2  Vein.  638.  {g)  10  Ve«.  611.  (m)  IJ.  &  W.  241. 

(6)  Amb.  409.  Qi)  15.  Yes.  432.  (n)  2  Sim.  &  St.  346. 

(c)  1  Atk.  59.  {{)   3  Mau.  &  S.  562.  (o)  3  Y.  &  C.  105. 

(d)  3  P.  Wms.  187,  «.  (*)  1  Mer.  572.  (jp)  4  Sim.  438. 

(e)  8  Ves.  46.  (0   2  Mer.  513.  (g)  5  B.  &  Ad.  389. 
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bUj  (a)  Foley  v.  J5GK,  (6)  Manningford  v.  ToUman^  (c)  Pinkett  v. 
Wright^  (d)  Trench  v,  Harrison,  (e) 

July  16. 

The  Lord  Justice  Knight  Bruce.  —  As  in  this  case  (subject  to 
the  possible  effect  on  our  minds  of  a  reply  if  one  shall  be  addressed 
to  us)  we  have  arrived  at  a  conclusion  which  practically,  so  far  as 
the  particular  cause  before  us  is  concerned,  approaches 
*880  nearly  ♦that  of  the  Master's  report,  we  have  tliought  it 
right  now  to  state  our  present  opinions ;  and  in  the  eTcnt 
of  the  plaintiff's  leading  counsel  desiring,  after  hearing  these,  to 
reply,  he  shall  be  attentively  listened  to,  if  not  on  this  day  on  some 
other  that  may  suit  him  better.  Nor  need  we  assure  him  of  our 
readiness  to  own  if  he  shall  effect  a  change  in  our  views.  The 
matter  stands  thus  :  — 

The  late  Mr.  George  Green,  as  an  official  assignee  in  bankruptcy, 
or  in  that  character  and  otherwise,  was  a  trustee  for  various  pe^ 
sons  and  purposes.  The  trusts  thus  reposed  in  him  were  many, 
and  the  persons  interested  respectively  in  them  numerous. 

In  the  course  of  their  performance  he  received  from  time  to 
time  on  account  of  them  respectively  various  sums  of  money,  for 
which,  not  having  discharged  himself  of  them  in  his  lifetime,  he 
was  accountable  at  his  death. 

He  employed  two  banking  establishments  as  his  bankers,  one  the 
Bank  of  England,  the  other  the  London  Joint-stock  Banking  Com- 
pany. With  each  severally  he  had  but  one  account,  and  in  each 
instance  the  account  was  kept  with  him  as  a  private  man  merely, 
without  any  official  designation,  without  any  title  of  a  trust,  without 
any  thing  to  mark  that  he  was  not  alone  interested  in  the  amount 
for  tlie  time  being  due  to  him  upon  it.  On  the  account  with  the 
Bank  of  England  there  was  a  balance  in  Mr.  Green's  favour  at  his 
death  of  1988Z.  11«.  8rf.  On  the  account  witli  the  London  Joint- 
stock  Bank  there  was  a  balance  then  in  his  favour  of  2174Z.  Os. 
lOi.    He  died  on  the  22d  of  October,  1849. 

Soon  afterwards  it  was  alleged  against  his  executors,  but  disr- 

(a)  8  D.  &  C.  839.  (c)  1  CoU.  670. 

(6)  1  Ph.  399 ;  2  H.  L.  Cas.  28. 

(d)  2  Hare,  120 ;  S.  C.  on  Appeal,  nom,  Murray  v.  Finkett,  12  CL  &  Fin. 
764. 

(e)  17  Sim.  111. 
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pnted  by  them,  that  of  these  two  sums  the  whole  *  of  the  *  381 
former  and  the  greater  part  of  the  latter  belonged  specificallj 
to  the  trusts  that  I  have  mentioned,  exclusively  of  his  general  cred- 
itors. Hence  arose  this  suit,  instituted  in  a  form  not  under  the 
circumstances  incorrect,  on  behalf  of  the  several  persons  interested 
in  those  trusts;  the  points  raised  being,  whether  the  whole  or 
any  and  what  part  of  the  balance  at  the  Bank  of  England,  and  the 
greater  or  some  and  vhat  part  of  the  balance  at  the  London  Joint- 
stock  Bank  do  in  truth  belong  specifically  to  the  trusts,  it  being 
certain  that  Mr.  Oreen  was,  at  his  death,  accountable  to  the  trusts 
in  the  aggregate  for  an  amount  equal  to  the  amount  claimed,  or 
for  more. 

The  Master,  upon  a  reference  to  him,  has  found  certain  facts. 
It  is  admitted,  on  each  side,  that  some  at  least  of  the  facts  so 
found  are  accurately  found  and  true ;   and  the  only  question  is, 
what  are  the  just  inferences  from  the  undisputed  facts,  —  what 
are  their  legal  or  what  their  equitable  consequences  ?    In  order 
to  answering  this  question,  it  will  be  convenient,  in  the  first  place, 
to  suppose  certain  cases,«  and  come  to  a  conclusion  upon  them. 
Thus,  let  me  suppose  that  the  several  sums  for  which,  as  I  have 
said,  Mr.  Green  was  accountable  at  the  time  of  his  death,  had  been 
(that  is  to  say,  that  the  very  coins  and  the  very  notes  received  by 
him  on  account  of  the  trusts  respectively  had  been)  placed  by  him 
together  in  a  particular  repository  —  such   as  a  chest  —  mixed 
confusedly  together  as  among  themselves ;  but  in  a  state  of  clear 
and  distinct  separation  from  every  thing  else,  and  had  so  remained 
at  his  death.    It  is,  I  apprehend,  certain,  that  after  his  death  the 
coins  and  notes  thus  circumstanced  would  not  have  foAned  part 
of  his  general  assets,  would  not  have  been  permitted  so  to  be 
used;  but  would  have  been  specifically  applicable  to  the  pur- 
poses of  the  trusts  on  account  of  which  he  had  received 
*  them.    Suppose  the  case  that  I  have  just  suggested  to  be    *  882 
varied  only  by  the  fact,  that  in  the*  same  chest  with  these 
coins  and  notes  Mr.  Green  had  placed  money  of  his  own  (in  every 
sense  his  own),  of  a  known  amount, — had  never  taken  it  out 
again,  —  but  had  so  mixed  and  blended  it  with  the  rest  of  the 
contents  of  the  chest,  that  the  particular  coins  or  notes  of  which 
this  money  of  his  own  consisted  could  not  be  pointed  out,  —  could 
not  be  identified.     What  difierence  would  that  make  ?    None,  as 
I  apprehend,  except  (if  it  is  an  exception)  that  his  executors  would 
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possibly  be  entitled  to  receive  from  the  contents  of  tfae  repository 
an  amount  equal  to  the  ascertained  amount  of  the  money  in  every 
sense  his  own,  so  mixed  by  himself  with  the  other  money.  But 
not  in  either  case,  as  I  conceive,  would  the  blending  together  of  the 
trust  moneys,  however  confusedly,  be  of  any  moment  as  between 
the  various  cestuis  que  trustent  on  the  one  hand,  and  the  executors 
as  representing  the  general  creditors  on  the  other. 

Let  it  be  imagined  that  in  the  second  place  supposed,  Mr.  Green, 
after  mixing  the  known  amount  of  money  of  his  own  with  the  trust 
moneys,  had  taken  from  the  repository  a  sum  for  his  own  private 
purposes,  and  it  could  not  be  ascertained  whether  in  fact  the  spe- 
cific  coins  and  notes,  forming  it,  included  or  consisted  of  those  or 
any  of  those  which  were,  in  every  sense,  his  own  specifically,  what 
would  be  the  consequence  ?  I  apprehend  that,  in  equity  at  least, 
if  not  at  law  also,  what  he  so  took  would  be  solely  or  primarily 
ascribed  to  those  contents  of  the  repository  which  were  in  every 
sense  his  own.  He  would,  in  the  absence  of  evidence  that  he 
intended  a  wrong,  be  deemed  to  have  intended  and  done  what 
was  right ;  and  if  the  act  could  not  in  that  way  be  wholly  justified, 
it  would  be  deemed  to  have  been  just  to  the  utmost  amount 
possible.  If  these  propositions,  which  I  believe  to  be 
*  883  *  founded  in  principle,  and  supported  by  authorities  cited 
during  the  argument  as  well  as  by  othera,  are  {rue,  can 
the  plaintifi*  be  wholly  wrong  in  his  actual  contention  ?  I  appre- 
hend not. 

In  the  first  place,  we  are  not  embarrassed  with  any  statutory 
question  of  order  and  disposition  or  reputed  ownership.  Such 
considerltions  are  out  of  the  case.  In  the  next  place,  there  is 
here  no  dispute  with  either  of  the  two  banking  establishments, — 
each  is  indifferent  to  the  contest ;  nor  is  there  any  dispute  among 
those  whose  interests  are  represented  by  the  plaintiff.  The  con- 
troversy is  merely  between  them  (agreeing  and  acting  together) 
on  one  side,  and  the  executors  as  representing  the  general  cred- 
itors of  Mr.  Green  on  the  other ;  nor  do  the  executors  deny  that 
if  the  plaintiff  is  wholly  wrong  in  his  specific  claim,  those  whose 
interests  he  represents  are  general  creditors  of  Mr.  Green  for  an 
amount  equal  to  the  balance  at  the  Bank  of  England,  and  a  further 
amount  equal  to  as  much  as  the  plaintiff  claims  of  the  balance  at 
the  other  bank.  When  a  trustee  pays  trust  money  into  a  bank 
to  his  credit,  the  accoimt  being  a  simple  account  with  himself,  not 
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marked  or  distingaished  in  any  other  manner,  the  debt  thus  con- 
stitated  from  the  bank  to  him  is  one  which,  as  long  as  it  remains 
due,  belongs  specifically  to  the  trust  as  much  and  as  effectually  as 
the  money  so  paid  would  have  done,  had  it  specifically  been  placed 
by  the  trustee  in  a  particular  repository  and  so  remained :  that  is 
to  say,  if  the  specific  debt  shall  be  claimed  on  behalf  of  the  cestwU 
que  trustent,  it  must  be  deemed  specifically  theirs,  as  between  the 
trustee  and  his  executors  and  the  general  creditors  after  his  death 
on  one  band  and  the  trust  on  the  other.  Whether  the  eestuis  que 
truiUnt  are  bound  to  take  to  the  debt,  whether  the  deposit  was 
a  breach  of  trust,  is  a  different  question. 

*  This  state  of  things  would  not,  I  apprehend,  be  varied    *  884 
by  the  circumstance  of  the  bank  holding  also  for  the  trustee, 
or  owing  also  to  hiih,  money  in  every  sense  his  own.     It  may  be, 
however,  and  as  I  think  is  true,  that  checks  drawn  by  the  trusted 
in  a  general  manner  upon  the  bank,  would  for  every  purpose  be 
ascribed  and  affect  the  account  in  the  mode  explained  and  laid 
down  by  Sir  W.  Grant,  in  ClaytorCs  Case.    The  principles  there 
stated  would,  I  conceive,  be  applicable,  notwithstanding  the  differ- 
ent nature  and  character  of  the  sums  forming  together  the  balance 
due  from  the  bank  to  the  trustee,  whatever  the  purposes  and  objects 
of  the  checks.    Supposing,  however,  the  bank  to  apprise  the  cus^ 
tomer,  ot*  the  customer  to  apprise  the  bank,  contemporaneously  or 
with  due  despatch  of  an  intention  to  ascribe  and  apply  a  check,  in 
a  manner  out  of  the  ordinary  course,  that,  possibly,  might  make 
a  difiference  or  raise  a  question,  but  a  difference  not  here  material, 
for  not  here  existing,  nor  a  question  here  arising.    For  the  actual 
circumstances  of  the  present  case  are  thus :  With  regard  to  the 
balance  at  the  Bank  of  England,  the  account  with  that  establish- 
ment may,  for  every  present  purpose,  be  considered  as  commenc- 
ing, on  one  side,  with  the  sum  of  6482.  8«.  Sd,  credited  to  Mr.  Green 
on  the  30th  of  September,  1849,  which  was  clearly  trust  money ; 
and,  on  the  other,  with  the  87.  debited  lo  him  on  the  8d  of  October 
following.    That  and  the  sums  afterwards  debited  to  him  in  the 
account  appear  to  amount  together  to  470Z.  Os.  11^.,  and  must, 
I  am  apprehensive,  be  considered  as  general  and  not  expressly 
appropriated  drafts,  and,  upon  the  principle  of  Clayton^s  Ca%e^  be 
set  against  and  accordingly  reduce  the  6482.  %e.  Sd.  as  the  earliest 
item  of  credit.    The  consequence  is,  I  think,  that  a  sum  of  72/. 
6«.  Sd.  mentioned  in  the  report,  being  the  only  part  of  the  items 
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of  credit  which,  not  specifically  belonging  to  some  trust,  was 
in  every  sense  Mr.  Green's  own,  must  be   deducted  in 

•  886    *  favour  of  the  defendants  from  the  balance  of  1988Z.  11«. 

8(2.  so  as  to  leave  of  that  only  19162.  5«.  Sd.  applicable 
specifically  to  the  demands  of  tliose  or  some  of  those  whom  the 
plaintiff  represents  on  the  record. 

With  respect  to  the  balance  at  the  bank  of  the  London  Joint- 
stock  Banking  Company,  the  account  with  that  company  may,  for 
every  purpose  at  present  material,  be  considered  as  commencing 
on  one  side  with  the  item  of  6427.  lbs.  Id.^  standing  to  Mr.  Green's 
credit  at  the  end  of  the  year  1848  ;  and,  on  the  other,  with  the  89J. 
lis.  3d.  debited  to  him  on  the  11th  of  January,  1849.  That,  and 
the  other  items  of  debit  against  him,  appear  to  be  general  drafts, 
and  to  amount  together  to  796Z.  4«.  Id.j  &om  which  sum  being 
deducted  the  642Z.  15s.  7d.,  the  earliest  item  of  credit,  there 
remains  an  amount  of  1^32.  9s.  Od,  to  be  applied  in  reducing  the 
210L  forming  the  second  item  of  credit,  by  which  means  that  item 
becomes  diminished  to  561.  lis.  Ot2.,  and  that  sum  of  562.  lis.  Od. 
the  plaintiff  is  not,  and  the  defendants  are  specifically,  entitled  to. 
So  likewise  the  21.  Is.  lOd.  and  the  201.  belong  to  the  defendants, 
and  not  to  the  plaintiff.  But  to  the  residue,  namely,  to  2095Z.  8s. 
Od.  of  the  balance  of  2174Z.  Os.  10(2.,  the  plaintiff  is,  I  apprehend, 
entitled  specifically  against  the  defendants,  upon  the  unquestioned 
facts  foimd  by  the  report. 

The  Master's  conclusions,  therefore,  are  practically,  I  conceive, 
to  be  but  slightly  departed  from ;  and  I  have  said  to  what  extent 
As  to  the  exceptions,  I  had  rather  neither  allow  nor  overrule  any 
of  them,  but  make  upon  them  and  the  fiirther  directions  the 
declaration  and  order  proper  to  be  made. 

It  has  been  urged,  that  to  assent  to  Sir  G.  Rose's  conclu- 
sions in  any  degree,  whether  practically  or  theoretically, 

•  386   •  will  be  to  contravene  some  expressions  of  opinion  attrib- 

uted, and  probably*  with  correctness  attributed,  to  Lord 
Eldon  in  the  case  of  Maasey  v.  Banner,  (a)  I  am  not,  however, 
satisfied  that  those  expressions  ought  to  be  understood  and  applied 
as  the  counsel  for  the  defendants  here  have  contended.  Certainly, 
I  may  assert  my  belief  of  this,  that  had  the  present  cause  been 
before  that  most  eminent  Judge,  in  the  circumstances  in  which  it 

(a)  IJ.  &  W.  241. 
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is  before  us,  he  would  have  decided  it  as  I  have  stated  that  in  my 
opinion  it  ought  to  be  decided.  Had  I  thought  otherwise,  I  should, 
to  say  the  least,  hare  hesitated  much  and  long  before  concluding 
to  any  extent  in"  the  plaintiflF's  favour,  —  well  knowing  how  very 
little  is  the  chance  that  a  man  has  of  being  right  who,  on  a  point 
of  law  or  equity,  differs  from  Lord  Eldon. 

•  The  Lord  Justice  Turner.  —  George  Green,  the  testator,  whose 
estate  is  in  the  course  of  administration  in  this  suit,  was  official 
assignee  under  several  bankruptcies,  and  was  also  assignee  or 
trustee  under  several  insolvencies  and  of  several  partnership 
estates,  in  cases  in  which  one  or  more,  but  not  all,  the  partners  had 
become  bankrupt.  He  died  on  the  22d  of  October,  1849.  Wil- 
liam Pennell,  the  plaintiff  in  this  suit,  has  succeeded  him  in  all 
or  most  of  his  offices  of  assignee  and  trustee,  and  he  claims  to  be 
entitled  to  certain  balances  which  at  the  time  of  Green's  death 
were  standing  to  his  credit  in  account  with  his  bankers,  upon  the 
ground  that  such  balances  belonged  to  estates  of  which  Green  was 
and  the  plaintiff  now  is  assignee  or  trustee.  No  objection  was 
made  to  the  title  of  the  plaintiff  to  maintain  this  claim,  and 
after  the  decision  of  Lord  Cottenham  ♦  in  Oreen  v.  Wes-  ♦  887 
tm^  (a)  I  think  that  such  an  objection,  if  made,  could  not 
have  been  supported. 

The  testator  George  Green  had  two  banking  accounts ;  one  with 
the  Bank  of  England,  the  other  with  the  London  Joint-stock  Bank. 
To  each  of  these  accounts  he  was  in  the  habit  of  paying  in  moneys 
belonging  to  the  estates  which  he  represented,  and  also  moneys 
which  belonged  to  himself  individually ;  and  upon  each  of  these 
accounts  he  was  in  the  habit  of  drawing,  both  on  account  of  the 
estates  which  he  represented,  and  on  his  own  private  and  indi- 
vidual account.  Upon  each  of  these  accounts  there  was  a  balance 
in  his  favour  at  the  time  of  his  death.  In  one  respect  there  seems 
to  have  been  a  distinction  between  the  two  accounts.  The  account 
with  the  London  Joint-stock  Bank  appears  to  have  contained  no 
receipts  or  payments  on  account  of  estates  of  which  Green  was 
official  assignee  under  bankruptcies ;  and  the  account  with  the 
Bank  of  England  appears  to  have  consisted  mainly  of  receipts  and 

(a)  8  M.  &  Cr.  386. 
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payments  on  account  of  those  estates ;  but  I  do  not  think  it  neces- 
sary to  pursue  this  distinction.  It  is  sufficient  for  the  present 
purpose  to  observe,  that  each  of  the  accounts  embraced  moneys 
paid  in  and  drawn  out  by  Green,  partly  on  account  of  the  estates 
which  he  represented,  and  partly  on  his  own  private  and  individual 
account. 

The  balance  due  to  Green  at  the  time  of  his  death  on  his 
account  with  the  Bank  of  England  amounted  to  19882.  ll^.  M:, 
and  the  balance  due  to  him  at  the  time  of  his  death  on  his  account 
with  the  London  Joint-stock  Bank  amounted  to  2174Z.  08. 10(2. ; 
and  these  balances  form  the  subject  of  the  present  conten- 
♦  388  tion.  Inquiries  ♦  having  been  directed  by  the  decree  upon 
the  subject  of  these  balances,  the  Master  by  his  report  found 
that  the  whole  of  the  1988/.  lis.  8d.,  the  balance  on  the  Bank  of 
England  account,  and  2088/.  14«.  8d.j  part  of  the  2ll4L  Os.  lOd., 
the  balance  on  the  London  Joint-stock  account,  belonged  to  the 
estates  represented  by  Green  as  assignee  or  trustee ;  but  this 
report  having  been  excepted  to,  the  Master  of  the  Bolls,  upon  hear- 
ing the  exceptions,  decided  that  the  whole  of  the  1988/.  lis.  M.y 
the  balance  of  the  Bank  of  England  account,  and  tlie  whole  of  the 
2174/.  Os.  lOd.,  the  balance  of  the  London  Joint-stock  Bank 
account,  belonged  to  and  formed  part  of  the  general  estate  of 
Green.  The  conclusion  at  which  the  Master  of  the  Rolls  has 
arrived  rests  upon  the  ground  that  the  moneys  belonging  to  the 
estates  represented  by  Green  cannot  be  followed  into  the  banking 
accounts ;  and  the  first  question  which  we  have  to  consider  upon 
this  appeal  is,  whether  that  conclusion  is  well  fomided. 

It  is,  I  apprehend,  an  undoubted  principle  of  this  Court,  that  as 
between  cestui  que  trust  and  trustee,  and  all  parties  claiming  under 
the  trustee,  otherwise  than  by  purchase  for  valuable  consideration 
without  notice,  all  property  belonging  to  a  trust,  however  much  it 
may  be  changed  or  altered  in  its  nature  or  character,  and  all  the 
fruit  of  such  property,  whether  in  its  original  or  in  its  altered  state, 
continues  to  be  subject  to  or  affected  by  the  trust ;  ^  and  from  this 
principle  I  do  not  understand  the  Master  of  the  Rolls  to  have  in  anj 
degree  dissented.  Several  cases  illustrating  the  principle  were  cited 
in  the  argument,  but  perhaps  it  cannot  be  better  illustrated  than  bf 

*  See  1  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  277  and  cases  cited. 
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referring  to  a  case  of  familiar,  almost  daily  occurrence,  —  the  case 
of  trust  moneys  employed  in  trade.  An  executor  of  a  deceased 
partner  continues  his  capital  in  the  trade  with  the  concur- 
rence of  the  surviving  partners,  *  and  carries  on  the  trade  *  889 
with  them.  The  very  capital  itself  may  consist  only  of 
the  balance  which  at  the  death  of  the  partner  was  due  to  him  on  the 
result  of  the  partnership  account.  That  capital  may  ;have  no 
existence  but  in  the  stock  in  trade  and  debts  of  the  partnership. 
The  stock  in  trade  and  debts  may  undergo  a  continual  course  of 
change  and  fluctuation,  and  yet  this  Court  follows  the  trust  capital 
throughout  all  its  ramifications,  and  gives  to  the  beneficiaries  of 
the  deceased  partner's  estate  the  fruits  derived  from  that  capital, 
80  continually  altered  and  changed.  We  have  here,  I  think,  the 
most  perfect  instance  of  the  extent  to  which  the  doctrine  of  follow- 
ing trust  property  has  been  carried  by  the  Court ;  an  instance,  too, 
which  exemplifies  the  difficulties  with  which  the  Court  has  felt 
bound  to  grapple  for  l^e  purpose  of  carrying  out  that  doctrine,  for 
nothing  can  be  more  difficult,  nothing  more  inconvenient,  than  to 
folbw  out  such  a  case  to  its  results.^ 

But  of  course  in  those  cases,  as  in  other  cases,  the  property  which 
IB  the  subject  of  the  trust  must  in  some  manner  be  ascertained ; 
and  it  is  upon  this  point  of  the  supposed  impossibility  of  ascertain- 
ing what  portion  of  the  balances  at  the  bankers'  belonged  to  the 
trust,  and  what  portion  to  the  separate  estate  of  Green,  the  judg- 
ment of  the  Master  of  the  Rolls  in  this  case  has  proceeded.    These 
balances,  it  is  said,  are  derived  from  two  sources,  the  trust  estate 
and  the  private  estate.     How  is  it  to  be  ascertained  what  portion 
of  them  is  derived  from  one  source,  and  what  portion  from  the 
other  ?    Is  it,  I  would  ask,  more  difficult  to  ascertain  this  than  to 
ascertain  what  part  of  the  profits  of  a  partnership  are  to  be  attrib- 
uted to  the  capital  of  a  deceased  partner,  with  the  superadded 
difficulty,  perhaps,  of  portions  of  that  capital  having  been  from 
time  to  time  drawn  out  ?    It  may  be  said,  that  in  the  case  to  which 
I  have  referred,  the  Court  has  a  substratum  on  which  to 
proceed, — the  ascertained  ♦amount  of  the  deceased  part>-    ♦890/ 
ner'g  share ;  but  is  there  not  equally  a  substratum  in  the 
case  before  us,  in  the  amount  of  the  trust  moneys  paid  into  the 
hanking-house  ?    Again,  it  may  be  said,  that  in  the  case  to  which 

*  See  1  Lindley  Partn.  (£ng.  ed.  1860)  840  ei  seq. ;  CoUyer  Fartn.  (5th  Am. 
ed.)  f  §  548-.g50,  633. 
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I  have  referred  there  are  rules  and  principles  by  which  this  Court 
is  guided,  in  determining  what  belongs  to  the  estates  of  deceased 
partners,  —  rules  and  principles  which  are  not  even  yet,  perhaps, 
clearly  settled  and  defined ;  but  before  we  part  with  this  question 
upon  that  ground,  we  must  inquire  whether  there  are  not  also 
rules  and  principles  by  which  this  Court  may  be  guided  in  deter- 
mining what,  in  such  a  case  as  the  present,  belongs  to  the  trust 
estate. 

In  order  to  test  the  question,  whether  it  be  true  that  it  cannot 
be  ascertained  what  portion  of  the  balances  at  the  bankers'  be- 
longed to  the  trust  estate,  let  us  simplify  the  case.  Suppose  a 
trustee  pays  into  a  bank  moneys  belonging  to  his  trust  to  an 
account  not  marked  or  distinguished  as  a  trust  account,  and  pays 
in  no  other  moneys,  could  it  for  one  moment  be  denied  that  the 
moneys  standing  to  the  account  of  the  debt  due  from  the  bankers  * 
arising  from  the  moneys  so  paid  in,  would  belong  to  the  trust  and 
not  to  the  private  estate  of  the  trustee?  Then  suppose  the 
trustee  subsequently  pays  in  moneys  of  his  own,  not  belonging  to 
the  trust,  to  the  same  account.  Would  the  character  of  the 
moneys  which  he  had  before  paid  in  —  of  the  debt  which  had 
before  accrued — be  altered  ?  Again,  suppose  the  trustee,  instead 
of  subsequently  paying  moneys  into  the  bank,  draws  out  part  of 
the  trust  moneys  which  he  has  before  paid  in,  would  the  remainder 
of  those  moneys,  and  of  the  debt  contracted  in  respect  of  them, 
lose  their  trust  character?  Then  can  the  circumstance  of  the 
account  consisting  of  a  continued  series  of  moneys  paid  in  and 

drawn  out  alter  the  principle  ?    It  may  indeed  increase  the 
*391    difficulty  of  ascertaining  *what  belongs  to  the  trust,  but 

I  can  see  no  possible  ground  on  which  it  can  affect  the 
principle. 

We  must  see,  however,  whether  the  law  does  not  furnish  the 
means  of  meeting  even  the  difficulty  arising  from  such  a  continued 
series  of  moneys  paid  in  and  drawn  out.  I  think  that  it  does.  I 
take  it  to  be  now  well  settled,  that  moneys  drawn  out  on  a  bank- 
ing account  are  to  be  applied  to  the  earlier  items  on  the  opposite 
of  the  account.  By  every  payment  which  he  makes,  the  banker 
discharges  so  much  of  the  debt  which  he  first  contracted.^    If  that 

*  This  principle  is  by  no  means  limited  to  bankers,  but  is  applicable  to  all 
accounts.     See  1  Story  £q.  Jur.  §  4595,  and  cases  in  note  to  this  point;  Thur- 
low  V.  Gilmore,  40  Maine,  378,  380 ;   Chitty  Contr.   (10th  Am.  ed.)  832  and 
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debt  arose  from  trust  moneys  paid  in  by  the  customer,  so  much  of 
those  trust  moneys  is  paid  off,  and,  unless  otherwise  inrested  on 
account  of  the  trust,  falls  into  the  customer's  general  estate  and  is 
lost  to  the  trust,  because  it  cannot  be  distinguished  from  the  gen- 
eral estate  of  which  it  has  become  part.  If,  on  the  other  hand,  the 
earliest  debt  due  from  the  banker  arose  from  the  customer's  own 
moneys  paid  in  by  him,  that  debt  is  pro  tarUo  discharged,  and  the 
trust  moneys  subsequently  paid  in  remain  unaffected.  The  same 
principle  runs  through  the  whole  account ;  each  sum  drawn  out 
goes  to  discharge  the  earliest  debt  due  from  the  banker  which  is 
remaining  unpaid ;  and  thus,  when  it  is  ascertained  what  moneys 
have  been  paid  in  belonging  to  the  trust,  it  becomes  clear  to  what 
portion  of  the  balance  which  remains  the  trust  estate  is  entitled. 

These  are  the  principles  which  in  my  opinion  —  concurring 
fully  in  that  of  my  learned  brother  —  are  to  be  applied  to  such  a 
case  as  the  present.  They  are  plain  and  simple,  and  furnish,  as  it 
seems  to  me,  a  ready  solution  to  all  the  difficulties  which  can  pre- 
sent themselves.  They  are  the  principles  which  govern  all  other 
accounts,  and  I  can  see  no  reason  why  they  should  not  be  held 
applicable  to  the  accounts  before  us. 

*I  cannot,  therefore,  concur  in  the  conclusion  at  which  ♦892 
the  Master  of  the  Bolls  has  arrived,  that  these  balances 
belong  wholly  to  the  estate  of  Gr^en.  With  deference  to  the 
Master  of  the  Bolls,  I  do  not  think  that  the  case  of  Massey  v. 
Banner  J  (a)  on  which  he  has  mainly  relied,  supports  the  conclusion 
at  which  he  has  arrived.  That  case,  as  I  understand  it,  establishes 
no  more  than  this,  that  a  trustee  who  pays  in  moneys  to  his  own 
account  at  his  bankers'  is  liable  to  his  cestuis  que  tntstent  for  the 

note  (j^)  ;  McKenzie  v.  Nevius,  22  Maine,  138 ;  Miller  o.  Miller,  28  Maine,  24 ; 
Falrchild  v.  Holly,  10  Conn.  176;  Smith  v.  Lloyd,  11  Leigh,  518;  Dows  o. 
Morewood,  10  Barb.  (K.  Y.)  188 ;  United  States  v.  Bradbur}',  Davies,  146 ; 
United  States  v.  Kirkpatrick,  9  Wheat.  720 ;  Postmaster-General  v,  Furber,  4 
Mason,  336 ;  Baker  v,  Stackpoole,  9  Cowen,  435 ;  Gass  v.  Stinson,  8  Samner, 
98.  There  are,  however,  exceptions  to  this  rule  referable  to  the  peculiar  cir- 
ctnnstanoes  or  the  equities  of  each  particular  case.  See  Logan  v.  Mason,  6  W.  ic 
Serg.  9 ;  Capen  v,  Alden,  5  Met  272 ;  Upham  v,  LafaTour,  11  Met.  174.  If  an 
sgent,  haying  blended  a  demand  due  to  his  principal  with  one  due  to  himself, 
receives  a  general  remittance  from  the  debtor,  it  will  be  applied  towards  both 
debts  in  proportion.  Barrett  v.  Winslow,  2  Pick.  128 ;  Cole  o.  Trull,  9  Pick. 
825;  Scott  v,  Ray,  18  Pick.  361. 
(a)  1  Jac.  &  W.  241. 
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moneys  which  he  has  so  paid  in,  as  he  well  may  be.  He  has  no 
right  to  mix  the  trust  moneys  with  his  own,  or  to  subject  his 
cestuis  qtie  trustervt  to  the  difficulty  of  separating  them.  It  is  one 
thing,  however,  to  say  that  the  trustee  is  liable  for  moneys  so  paid 
in,  and  another  that  the  cestuis  que  tmstent  are  not  entitled  to  Qie 
benefit  of  separating  the  trust  moneys,  if  it  be  in  their  power  to 
do  so.  The  case  indeed  contains  some  obserrations,*  which,  as  I 
read  them,  are  in  direct  opposition  to  the  conclusion  of  the  Master 
of  the  Bolls.  Thus  Lord  Eldon  says,  (a)  '*  See  what  the  conse- 
quence is :  If  he  had  paid  the  sums  in  question  to  the  account  of 
his  sister's  estate,  and  the  bankers  had  then  become  bankrupts, 
undoubtedly  the  trustees  would  have  been  entitled  to  prove  the 
sum  against  them.  Even  now  that  it  is  standing  in  his  name,  the 
trustees  might  be  entitled  to  prove  it,  by  his  confession,  that  it 
belonged  to  his  sister's  estate,  and  then  they  would  be  in  the  same 
situation."  If  this  right  of  proof  would  exist  upon  the  admission 
of  the  trustee,  it  can  hardly,  I  think,  be  said  that  it  could  not  be 
established  by  evidence  against  him  in  a  case  where  there  is  do 
bankruptcy,  and  therefore  no  question  of  order  and  disposition. 

The  case  of  Foley  v.  Sill  (6)  was  also  relied  upon  on 
*  893  *  the  part  of  the  respondents,  but  that  case  again  is  per- 
fectly distinct  from  the  present.  The  question  there  was 
between  the  banker  and  the  isustomer,  not  as  in  the  present  case 
between  the  customer  and  his  cestuis  que  trustent.  The  case 
establishes  merely  that  the  relation  of  trustee  and  cestui  que  trust 
does  not  exist  between  bankers  and  their  customers,  and  does  not 
at  all  afiect  the  question  on  which  the  present  case  depends ;  viz.. 
What  are  the  rights  of  the  cestuis  que  trustent  of  the  customer 
against  the  customer,  their  trustee  ? 

These  are  the  grounds  upon  which  I  find  myself  unable  to  con- 
cur in  the  opinion  of  the  Master  of  the  Bolls.  I  difier  also  from 
the  opinion  of  the  Master,  and  it  will  be  right  also  to  state  the 
grounds  on  which  I  differ  from  his  opinion. 

The  Master's  opinion  appears  by  his  report  to  be  founded  upon 
this  principle,  —  that  the  sums  drawn  out  by  Green  on  his  private 
account  ought  to  be  attributed  to  the  sums  paid  in  by  him  on  that 
account,  without  reference  to  the  order  in  which  the  sums  were 
paid  in  or  drawn  out,  and  the  case  of  Pinkett  v.  Wright  (c)  was 

(a)  Page  249.       (6)  1  Ph.  899 ;  2  H.  L.  Cas.  28.       (c)  2  Hare,  120. 
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cited  in  sapport  of  that  principle ;  but  the  case  of  JKnkett  v.  Wrightj 
in  which  I  fully  concur,  is,  I  think,  materially  distinguishable  from 
the  present.  Pinketi  v.  Wright  was  the  simple  case  of  a  person 
having  shares  in  his  own  right  and  also  as  a  trustee,  and  selling 
8ome  of  the  shares,  and  the  Court  held  that  the  shares  which  were 
sold  must  be  taken  to  be  those  to  which  the  party  was  entitled  in 
his  own  right.  There  was  no  course  of  dealing,  no  bankruptcy 
account,  to  be  considered  in  the  caseof  PinActt  v.  Wright,  Now 
Green  opened  and  kept  these  banking  accounts  upon  the 
usual  footing,  and  *  the  plaintiff,  taking  the  benefit  of  the  *  394 
accounts,  cannot,  as  I  think,  be  entitled  to  alter  their  char- 
acter. Adopting  them  for  the  purpose  of  establishing  his  demand 
against  Green's  estate,  he  must,  I  think,  adopt  them  with  all  their 
incidents,  one  of  which  is  that  the  moneys  drawn  out  are  to  be 
applied  to  the  moneys  first  paid  in.  Upon  any  other  footing  this 
consequence  would  follow,  that  a  debt  which  had  been  extinguished 
at  law  by  the  course  of  payment  would  be  revived  in  equity  by  an 
alteration  in  that  course.  Indeed,  it  would  follow  that  in  all  cases 
where  trust  moneys  were  paid  by  a  trustee  into  a  bank  to  his  own 
private  account,  they  must  be  held  to  hare  remained  there  so  long 
as  the  trustee  may  have  had  moneys  of  his  own  in  the  bank  to 
answer  his  drafts,  whatever  may  have  been  the  dealings  upon  the 
account  and  however  long  it  may  have  continued.  To  apply  the 
principle  of  Pinkett  v.  Wright  to  such  a  case  as  the  present  was, 
in  my  opinion,  an  unwarrantable  extension  of  that  principle,  and 
certainly  it  would  be  attended  with  the  greatest  inconvenience. 

I  may  remark,  fiirther,  that  the  conclusion  at  which  we  have 
arrived  in  this  case  seems  to  me  to  be  in  conformity  vrith  the  view 
of  Lord  Eldon  to  be  collected  from  the  case  of  Lord  Chedworth  t. 
Edwards.  Qa)  In  that  case  Lord  Eldon,  in  the  first  instance, 
granted  the  injunction  as  to  the  moneys  in  the  bank,  but  after- 
wards, upon  more  mature  deliberation,  he  refused  that  part  of  the 
injunction,  and  the  ground  on  which  he  refused  it  was  that  the  last 
payment,  meaning,  as  appears  clearly  by  the  context,  the  last  pay- 
ment into  the  bank,  had  been  made  two  years  ago,  thus  indicating 
&at  had  the  last  payment  into  the  bank  been  recent,  so  that  it 
could  have  been  inferred  that  the  moneys  remained  there, 
he  would  have  maintained  *  that  part  of  the  injunction    *  395 

(a)  8  Ves.  46. 
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also.  After  this  indication  of  his  opinion,  I  feel  no  doubt  that 
Lord  Eldon  would  in  the  case  before  us  have  gone  at  least  as  far 
as  we  have  gone.  My  only  doubt  is,  whether  he  would  not  have 
gone  much  further.  I  am  therefore  also  of  opinion  that  this  order 
must  be  reversed,  and  that  the  true  result  of  the  case  is  that  which 
my  learned  brother  has  expressed. 


TUCKER  V.  HERNAMAN. 

1S53.    July  18.    Before  the  Lords  Justices. 

An  uncertificated  bankrupt  carried  on  business  for  several  years  after  his  bank- 
ruptcy with  the  knowledge  of  his  assignees  and  of  others  who  were  his  cred- 
itors at  the  time  of  the  bankruptcy.  He  died  possessed  of  considerable 
property.  On  a  claim  filed  by  one  of  his  executors  against  the  other  and  the 
official  assignee  under  the  bankruptcy :  Hddf  that  the  creditors  subsequent 
to  the  bankruptcy  were  entitled  to  priority  over  the  former  creditors,  and 
that  the  estate  ought  to  be  administered  in  Chancery.' 

The  official  assignee,  who  appealed  against  a  decree  to  that  effect,  was  ordered 
to  pay  personally  the  costs  of  the  appeal.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart, 
reported  in  the  first  volume  of  Messrs.  Smale  &  Giffard's  Reports, 
page  394,  where  the  facts  are  fully  stated.  The  following  is  a 
short  summary  of  them  :  — 

A  solicitor  named  Elswood  became  bankrupt  in  1815,  at  Chard, 
in  Somersetshire,  and  never  obtained  his  certificate.  In  1817  he 
went  to  Bungay,  in  Suffolk,  and  practised  as  a  solicitor  there  till 
1852,  with  the  knowledge  of  some  of  his  creditors,  including  his 
assignees.  He  died  in  1852,  leaving  considerable  property,  and 
having  made  a  will.  An  official  assignee,  who  had  recently  been 
appointed  under  the  bankruptcy,  claimed  the  right  of  distributing 
the  bankrupt's  estate  among  thfe  creditors,  whereupon  one  of  the 
executors,  who  differed  from  the  other  as  to  the  course  to  be  taken, 
filed  a  claim  against  the  latter  and  the  official  assignee  to 
*  396  have  the  *  assets  administei^d  in  Chancery,  and  the  Vice- 
Chancellor,  by  the  order  imder  appeal,  declared  that  the 

>  See  Collins  r.  Burton,  4  De  G.  &  J.  612. 

*  See  Lewin  Trusts  (5th  £ng.  ed.),  283 ;   Rowland  v.  Morgan,  13  Jur.  23. 
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subsequent  creditors  were  entitled  to  be  paid  in  the  first  place  out 
of  the  bankrupt's  estate,  and  directed  accounts  to  be  taken  of  the 
real  and  personal  estate  of  the  testator. 
The  official  assignee  appealed. 

Mr.  Bacon  and  Mr.  Schomberg,  for  the  plaintiff.  —  Tlie  case  is 
completely  governed  by  the  authority  of  Lord  Haedwicke  in 
T^rouffhtan  v.  Qitley,  (a)  The  form  of  the  decree  made  there 
shows  that  the  point  was  actually  decided.  (6)    That  case  has 

(a)  Amb.  6S0. 

(5)  The  following  are  the  terms  of  the  decree  from  the  registrar^a  book. 
"  10th  November,  1766.     Troughton  o.  Gitley.    His  Lordship  doth  declare  that, 
under  all  the  circumstances  of  this  case,  the  new  creditors  of  Williitm  Kitcatt,' 
subsequent  to  the  time  of  issuing  the  commission  of  bankruptcy  against  him,  are 
entitled  to  be  preferred  in  payment  out  of  the  assets  of  the  said  William  Kitcatt, 
to  the  old  creditors  under  the  said  commission  of  bankruptcy,  notwithstanding 
the  said  bankrupt's  certificate  was  neither  signed  or  allowed ;   and  doth  order 
and  decree  that  it  be  referred  to  Mr.  Harris,  one  of  the  Masters  of  this  Court, 
to  take  an  account  of  the  personal  estate  of  the  intestate,  William  Kitcatt,  come 
to  the  hands  of  the  defendant,  his  administrator,  or  of  any  other  person  by  his 
order  or  for  his  use ;  and  that  the  said  Master  do  also  take  an  account  of  the 
said  intestate's,  William  Kitcatt's  debts,  which  have  been  contracted  since  the 
thne  of  issuing  the  said  commission  of  bankruptcy,  and  also  of  his  funeral  ex- 
penses.    And  it  is  ordered,  that  any  of  the  said  intestate^s  creditors,  whose  debts 
have  been  contracted  since  the  time  of  issuing  the  said  commission,  be  at  liberty 
to  come  in  and  prove  such  debts  before  the  said  Master ;   and  to  that  end  the 
said  Master  is  to  cause  an  advertissement  to  be  published  in  the  London  Gazette, 
and  appoint  a  peremptory  day  therein  for  that  purpose ;  and  such  of  the  creditors 
as  shall  not  so  come'  in  and  prove  their  said  debts  are  to  be  excluded  the  benefit 
of  this  decree.     And  it  is  ordered  and  decreed,  that  the  said  intestate^s  said 
personal  estate  be  applied  in  the  first  place  in  payment  of  what  shall  be  found 
due  to  such  creditors,  and  of  his  funeral  expenses,  in  a  due  course  of  administra- 
tioD ;  and  if  there  shall  remain  any  surplus  of  such  personal  estate  after  payment 
of  those  debts  and  the  intestate's  funeral  expenses,  it  is  ordered  and  decreed  that 
such  surplus,  to  the  amount  of  what  remains  due  to  the  said  William  Kitcatt^s 
creditors  under  the  said  commission,  be  paid  to  the  plaintiffs,  his  assignees,  for 
^e  benefit  of  themselves  and  the  other  creditors  under  the  said  commission ;  and 
for  the  better  taking  the  said  accounts,  the  parties  are  to  be  examined  upon 
interrogatories,  and  are  to  produce  on  oath  before  the  said  Master  all  books, 
papers,  and  writings  in  their  custody  or  power  relating  thereto  as  the  Master 
shall  direct,  who,  in  taking  the  said  accounts,  is  to  make  unto  the  parties  all  just 
allowances.    And  it  is  further  ordered,  that  all  parties  be  paid  their  costs  of  this 
suit,  to  be  taxed  by  the  said  Master,  out  of  the  said  intestate^s  said  personal 
estate,  and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  the  Court,  as  there 
•hall  be  occasion."    B.  1766,  Folio  48,  T.  E. 
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never  been  overruled  or  doubted.    It  has,  on  the  contrary,  been 
always  treated  as  a  binding  authority. 

*  897        *  Tliey  also  referred  to  Ux  parte  OreWj  (a)  Hx  parte 

Bourne  J  (6)  Butler  v.  Hobson.  (<j) 

Mr.  Bolt  and  Mr.  J.  V.  Priory  for  the  appellant,  the  oflScial 
assignee.  —  The  assets  of  an  uncertificated  bankrupt  belong  to  his 
assignees,  and  not  to  his  executors,  who  can  have  no  higher  right 
than  himself.  Whatever  may  be  the  equities  according  to  whidi 
the  assignee  is  bound  to  distribute  these  assets  in  the  due  execu- 
tion of  his  trust,  that  trust  is  one  subject  not  to  the  control  of  the 
Court  of  Chancery,  but  to  that  of  a  special  jurisdiction  constituted 
for  the  purpose.  The  first  objection  is,  therefore,  one  for  want  of  ju- 
risdiction. Troughton  v.  Qitley  (ji)  is  no  answer  to  this  objection, 
for  in  that  case  the  assignee  came  into  equity,  and  could  not  obtain 
relief  without  doing  equity.  Neither  against  the  decision,  nor 
against  the  dicta  in  that  case,  as  reported,  is  it  necessary  for  us  to 
ofier  any  argument.  We  may  admit  their  correctness.  The  only 
part  of  the  decree  which  appears  to  bear  upon  the  present 

*  898    ♦  question  is  expressed  in  a  few  words  now  for  the  first 

time  brought  to  light,  and  ptobably  inserted  in  drawing  up 
the  decree,  by  consent,  or  without  opposition,  or,  possibly,  by  inad- 
vertence. The  report  is  silent  on  the  subject,  and  shows  that  Lord 
Habdwicke's  attention  was  not  called  to  the  point,  and  that  the 
decree  cannot,  in  this  respect,  have  the  weight  of  his  authority 
ascribed  to  it.  Even  if  one  of  the  new  creditors  might  have  insti- 
tuted a  suit,  the  executor  of  the  bankrupt  could  not.  As  between 
an  uncertificated  bankrupt  and  his  representatives,  the  Court  of 
Bankruptcy  is  the  sole  competent  tribunal.  If  the  assignee  has  a 
surplus  in  hand  neither  the  bankrupt  nor  his  representatives  can 
sue  for  it  in  this  Court,  or  otherwise  than  under  the  jurisdiction 
in  bankruptcy. 

In  the  next  place,  the  declaration  as  to  priority  is  not  correct. 
It  cannot  be  said  that  the  old  creditors  stood  by  and  saw  the  new 
debts  contracted,  as  in  Troughton  v.  GRtley,  (rf)  for  the  bankrupt 
absconded^  and  there  is  nothing  to  show  that  his  residence  was 
known  to  more  than  three  or  four  creditors,  who  could  not,  by 

(a)  16  Ves.  236.  -  (c)  4  Bing.  N.  C.  290. 

(&)  2  Gl.  &  J.  141.  (d)  Amb.  630. 
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their  laches,  prejudice  the  rest.  Now  the  words  of  Lord  Camden, 
in  TroughUm  v.  QitUy^  (a)  are  these :  *^  This  is  the  case  of  a  man 
who  has  demeaned  himself  to  the  satisfaction  of  his  creditors,  and, 
under  such  behaviour,  suffered  to  trade  for  four  years  without  in- 
terruption or  claim.  I  believe  it  was  the  intention  of  the  creditors 
that  he  should  trade  for  his  own  benefit.  It  is  admitted  that  an 
agreement  in  writing  by  all  his  creditors  to  discharge  him  would 
have  been  sufficient,  and  equal  to  a  certificate.  Quere,  whether 
the  whole  of  this  transaction  is  not  equal  to  such  an  agreement. 
The  assignees  meant  he  should  be  a  restored  person.  They  knew 
he  was  to  go  on  in  his  trade ;  they  took  his  note,  and  saw 
♦  him  give  a  counter-security ;  and  though  the  rest  of  the  *  899 
creditors  were  not  called  together  and  assented,  yet  they 
knew  that  the  bankrupt  continued  to  trade,  and  that  the  efiects 
were  delivered  over  to  him,  and  that  he  was  trading  with  a  multi- 
tude of  persons;  and  in  order  to  do  that,  it  was  necessary  he 
should  take  as  well  as  give  credit."  These  observations  clearly 
would  not  apply  here. 

The  Lord  Justice  Turner.  —  Upon  this  question  I  entertain 
no  doubt,  though  the  case  is  a  singular  one.  The  testator,  Mr. 
Elswood,  became  bankrupt  in  1815,  and  in  that  year  went  abroad, 
after  a  commission  had  been  issued  against  him.  In  1817  he 
returned  to  England,  and  established  himself  in  a  different  part  of 
the  country.  Being  a  solicitor,  he  took  out  his  certificate  again  in 
1824,  and  continued  a  regularly  certificated  practising  solicitor 
from  1824  to  the  period  of  his  death  in  1852,  evidently  carrying 
on  a  considerable  business,  —  because  we  are  now  discussing  the 
administration  of  assets  left  by  him  amounting  to  several  thousands 
of  pounds.  In  this  state  of  circumstances  the  first  question  which 
arises  is,  what  are  the  equities  as  between  the  creditors  of  the  tes- 
tator whose  debts  were  contracted  subsequent  to  the  issuing  of  the 
commission  against  him,  and  which  are  not  provable  under  the 
commission,  and  the  other  creditors  who  have  proved  their  debts 
under  the  commission  ?  Troughton  v.  Qitley  (()  is  a  clear  author- 
ity for  this,  that  if  the  creditors,  under  a  commission  in  bank- 
ruptcy, permit  the  bankrupt  to  carry  on  his  trade  subsequently  to 
the  issuing  of  the  commission,  those  prior  creditors,  as  in  the  case 

(a)  Amb.  682.  (5)  Ihid.  630. 
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of  a  prior  mortgagee,  standing  by  and  suffering  a  subsequent  mort- 
gage to  be  made  without  giving  notice  of  his  security,  lose  their 
priority  in  respect  of  the  debts  due  to  them,  and  that  in  the 
*400    administration  of  the  estate  of  a  bankrupt,  •so  circum- 
stanced, the  debts  of  creditors  incurred  subsequently  to  the 
commission  must  be  paid  in  priority.    It  was  urged  in  argument, 
that  in  this  case  the  creditors  under  the  commission  might  not 
have  known  of  the  return  of  the  bankrupt,  and  of  his  having  recom- 
menced and  carried  on  his  business.     It  is  in  evidence,  however, 
that  after  recommencing  his  business  the  bankrupt  himself  paid 
some  of  the  debts  due  under  the  commission  and  arranged  others, 
and  it  is  not  probable  but  that  the  creditors  who  were  thus  paid 
had  some  communication  with  the  other  creditors  under  the  com- 
mission.   Besides,  the  assignees  are  trustees  for  all  the  creditors 
under  the  commission;   and  it  is  proved  that  one  of  them  was 
actually  paid  in  full,-  and  that  the  other  of  them  knew  of  the  fact 
that  the  bankrupt  was  carrying  on  business  in  another  part  of  the 
country.     In  this  state  of  things  it  is  impossible  to  avoid  imputing 
to  the  creditors  under  the  commission  a  knowledge  of  all  the 
facts. 

It  was  argued  by  Mr.  Bolt  that  this  case  'differed  in  its  circum- 
stances from  that  of  Troughtan  v.  CHUey,  The  circumstances  of 
one  case  must  necessarily,  to  some  extent,  differ  from  those  of 
another ;  but  what  we  are  to  look  at  is,  what  has  been  the  prin- 
ciple laid  down,  and  in  Trougkton  v.  Oitley  the  principle  is  thus 
stated  by  Lord  Camden  :  '^  It  falls  vrithin  the  principle  that  if  a 
man  having  a  lien  stands  by  and  lets  another  make  a  new  security, 
he  shall  be  postponed."  Tliis  ca^e  falls  within  the  principle  so 
laid  down,  and  what  we  have  to  consider,  therefore,  is  how  the 
principle  is  to  be  carried  out  under  the  decree  of  this  Court. 

It  was  said  that  the  official  assignee  ought  to  be  permitted  to  get 
in  the  assets,  and  that  the  subsequent  creditors  ought  to  apply  to 
the  Court  of  Bankruptcy  for  the  purpose  of  having  their  equities 
worked  out  in  that  Court;  but  the  Court  of  Bankruptcy 
*  401    can  have  no  jurisdiction  *  to  administer  the  estate  of  the 
bankrupt  for  the  benefit  of  the  creditors  subsequent  to  the 
commission.     These  creditors  have  proved  no  debts  imder  the  com- 
mission, and  have  no  rights  under  it.    In  this  case,  moreover, 
there  is  this  further  difficulty,  that  the  executor  has  actually  re- 
ceived and  got  in  assets  of  the  testator  to  a  considerable  amount, 
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and,  the  assets  being  thus  possessed  by  him,  the  decision  in  Trough- 
ton  V.  Chiiley  fixes  him  with  a  trust  as  regards  these  assets  for  the 
benefit  of  the  subsequent  creditors.  If  he  is  so  fixed  with  a  trust, 
how  can  he  permit  those  assets  to  be  handed  over  to  the  official 
assignee  to  be  applied  under  the  commission,  under  which  they 
could  not  be  administered  for  the  benefit  of  the  subsequent  credi- 
tors? The  difficulty  does  not  stop  here.  The  official  assignee  has 
possessed  himself  of  some  part  of  the  testator's  assets  which  are 
subject  to  the  claim  of  the  creditors  subsequent  to  the  commission ; 
and  the  Court  of  Bankruptcy  has  no  power  to  administer  those 
assets  for  the  benefit  of  the*  subsequent  creditors  as  against  the 
creditors  under  the  commission.  By  whom,  then,  are  those  assets 
to  be  administered?  By  whom,  but  the  executor  who  represents 
the  creditors  generally  ? 

It  was  said  that  whatever  might  be  the  equity  of  the  subsequent 
creditors,  it  was  merely  a  personal  equity.  But  how  is  this  case 
to  be  distinguished  from  that  of  Green  v.  We%ton^  (a)  before  Lord 
CJoTTENHAM,  to  whicli  I  referred  during  the  argument  ?  In  that 
case  assets  of  a  bankrupt,  which  had  been  appropriated  to  meet 
dividends  which  had  been  declared  upon  debts  proved  under  the 
commission,  were  remaining  unclaimed  in  the  hands  of  an  assignee 
appointed  under  the  bankruptcy  at  the  time  of  his  death ;  and  Lord 
CoTTENHAM  held,  that  although  the  assets  in  question  had 
been  severed  from  the  estate,  and  •  declared  to  be  the  *  402 
separate  property  of  particular  creditors,  yet  the  official 
assignee  in  the  bankruptcy  could  maintain  a  suit  for  the  recovery 
of  them  against  the  representatives  of  the  deceased  assignee.  He 
so  held  on  the  principle  that  the  right  to  administer  those  assets 
rested  with  the  official  assignee.  So  in  the  present  case  the  right 
to  administer  the  testator's  assets  for  the  benefit  of  the  subsequent 
creditors  rests  with  the  executor. 

Another  contention  which  was  raised  on  behalf  of  the  official 
assignee  in  this  case  was,  that  the  decree  made  by  the  Vice- 
chancellor  goes  too  far,  that  it  should  have  directed  merely  an 
account  of  what  is  due  to  the  creditors  whose  debts  have  been 
incurred  subsequent  to  the  commission,  and  that,  having  made 
that  direction,  it  should  have  gone  on  to  direct  payment  of  what 
should  be  so  found  due  to  the  subsequent  creditors,  and  have 

(a)  8  M.  &  Cr.  885.  '^ 
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ordered  the  surplus,  after  making  such  payment,  to  be  handed 
over  to  the  official  assignee  to  be  administered  in  the  bankruptcy. 
But  how  does  this  case  stand  ?  There  is  first  a  trust  for  the 
benefit  of  the  creditors  whose  debts  have  been  incurred  subse- 
quently to  the  issuing  of  the  commission ;  secondly,  there  is  a 
trust  for  thQ  creditors  who  have  proved  their  debts  under  the 
commission ;  and,  thirdly,  a  trust  for  the  legatees  of  ttie  testator. 
If  the  matter  had  stopped  at  the  trust  for  the  creditors  under  the 
commission,  there  might  perhaps  have  been  ground  for  this  argu- 
ment of  the  official  assignee.  But  there  being  the  further  trust 
for  the  benefit  of  the  legatees,  the  argument  cannot  be  maintained. 
It  would  not  be  according  to  the  course  of  this  Court  to  administer 
the  estate  piecemeal.  The  effect  of  the  decree  asked  by  the  official 
assignee  would  be  this,  —  that  the  Court  would  administer  a  part 
of  the  trusts  affecting  the  assets,  and  then  put  out  of  its  power 
the  remaining  assets,  leaving  the  administration  of  them  to 
*  403  others.  That  certainly  is  *  not  the  usual  course  of  the 
Court,  nor  a  course  to  be  adopted  if  it  can  by  possibility  be 
avoided. 

It  was  said  that  it  was  an  interference  with  the  jurisdiction  of 
the  Court  of  Bankruptcy  to  direct  an  account  of  what  is  due  to 
the  creditors  who  have  proved  under  the  commission.  The  Court, 
however,  meddles  here  with  nothing  but  what  the  official  assignee 
has  wrongfully  received,  and  all  that  it  proposes  to  do  is  to  ascer- 
tain the  amount  of  the  debts  which  have  been  proved  under  the 
commission,  and  what  is  to  be  paid  in  respect  of  those  debts,  and 
whether  any  of  those  debts  still  remain  unpaid.  It  is  the  duty  of 
this  Court  to  carry  out  the  adminiBtration  of  the  estate,  having 
regard  to  the  ulterior  as  well  as  the  prior  trusts  which  attach 
upon  it. 

The  decree,  therefore,  must  contain  a  declaration  that  the  cred- 
itors whose  debts  have  been  incurred  subsequent  to  the  issuing  of 
the  commission  are  entitled  to  be  paid  their  debts  in  priority,  and 
that  then  Hemaman,  as  official  assignee  under  the  commission, 
is  entitled  to  be  paid  out  of  the  surplus  assets  so  much  as  will  be 
sufficient  to  satisfy  the  debts  proved  or  to  be  proved,  so  far  as  they 
remain  unpaid,  and  any  costs  which  may  have  been  properly  in- 
curred under  the  commission,  and  which  may  be  remaining  unpaid ; 
and  there  must  be  an  inquiry  to  ascertain  what  is  due  to  the  cred- 
itors who  have  proved  under  the  commission,  and  whether  any 
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and  what  costs  properly  incurred  under  it  still  remain  unpaid,  and 
to  what  amount,  and  to  whom  due.  Under  the  inquiry  of  what 
is  due  to  the  creditors  under  the  commission,  it  will  be  competent 
to  the  Court  to  consider  whether  any  thing  is  due  in  respect  of 
interest  on  such  debts. 

The  Lord  JusfiCE  Knight  Bruce. — We  do  not  mean 
now  to  dispose  of  the  question  of  interest ;  *  we  reserve  it,  *  404 
or  keep  it  alive  for  the  Vice-Chancellor's  consideration 
when  tiie  case  shall  again  come  before  him.  The  appellant  not 
having  succeeded  in  any  point  to  which  the  appeal  was  addressed, 
my  impression  is,  that  he  ought  personally  to  pay  the  costs  of  the 
appeal.  We  do  not  intend  that  they  should  be  paid  out  of  the 
estate. 


hi  the  Matter  of  The  ACT  10  &  11  VICT.  c.  96 ;  and  in  the 
Matter  of  The  Trusts  ci-eated  by  the  Will  of  JOHN  STULZ 
deceased,  as  to  a  Legacy  bequeathed  in  Trust  for  CHRISTIAN 
STULZ. 

Ex  parte  WILLIAM  HENRY  KINQSFORD  AND  CHRISTIAN 

STULZ. 

1853.    July  19.    Before  the  Lords  Justices. 

Bj  a  wQl  trustees  were  directed  to  pay  the  income  of  a  trust  fund  to  the  testator^s 
nephew  for  his  life,  weekly,  montSlj,  or  quarterly,  as  they  should  think  fit, 
with  a  declaration  that  if  the  nephew  should  anticipate,  assign,  or  otherwise 
incumber  the  income,  or  attempt  so  to  do,  the  trust  should  be  void,  and  the 
tnist  fund  fall  into  the  residue.  Eighteen  months  after  the  testator's  death 
and  before  any  payment  had  been  made  to  the  nephew,  he  assigned  as  a 
sectuity  (so  far  as  he  lawfully  could  without  creating  a  forfeiture  of  his 
interest  in  the  income  of  the  legacy)  all  money  due  to  him  on  account  of  the 
mcome,  bat  not  any  future  income :  Hdd,  that  the  assignment  was  Talid.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood, 
upon  a  petition  presented  under  the  Trustees  Relief  Act. 
John  Stulz,  by  his  will  dated  the  6th  of  July,  1848,  after  ap- 

'  See  Lewin  Trusts  (5th  Eng.  ed.),  82,  83 ;  2  Jarman  WiUs  (3d  Eng.  ed.)f 
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pointing  his  wife  Sophia  Stulz,  William  Wesley,  and  Edward  Clarke 
his  trustees,  executrix  and  executors,  gave  to  his  said  trustees 
2000Z.  upon  trust  immediately  after  his  decease  to  invest  the 
same  in  their  names  in  the  government  stocks  or  funds  of  Great 
Britain,  and  to  stand  possessed  of  the  stocks  or  funds  in  or  upon 
which  the  same  should  so  be  invested:  upon  trust  to  pay  the 
interest,  dividends,  and  annual  proceeds  *to  arise  therefrom 

•  405    *  unto  his  nephew,  the  petitioner  Christian  Stulz,  during  his 

natural  life,  to  be  paid  to  him  by  weekly,  monthly,  or 
quarterly  instalments,  if  the  trustees  or  trustee  for  the  time  being 
of  the  said  will  should  think  it  expedient  so  to  do.  But  the  testa- 
tor declared  that  the  petitioner  Christian  Stulz  should  not  have 
any  power  or  authority  to  anticipate,  or  otherwise  in  any  manner 
to  assign  or  incumber  the  said  dividends,  interest,  and  annual  pro- 
ceeds or  his  interest  therein,  or  any  part  thereof.  And  that  in 
case  the  petitioner  Christian  Sti;lz  should  attempt  or  endeavour 
to  anticipate,  or  otherwise  assign  or  incumber,  the  same  trust  and 
bequest  thereby  created  in  favour  of  the  petitioner  Christian  Stalz 
should  thereby  become  absolutely  null  and  void  to  all  intents  and 
purposes  whatsoever ;  and  from  and  after  the  decease  of  the  peti- 
tioner Christian  Stulz,  or  from  and  after  any  such  attempt  or 
endeavour  on  his  part  to  anticipate  or  otherwise  assign  or  incum- 
ber the  same  dividends  and  annual  proceeds,  then  the  testator 
directed  and  declared  that  his  trustees  should  stand  possessed  of 
the  said  stocks  or  funds  upon  and  for  such  and  the  same  trusts, 
and  subject  to  the  like  powers,  provisos,  and  conditions,  as  were 
thereinafter  expressed  and  declared  of  and  concerning  his  residu- 
ary personal  estate,  being  trusts  for  payment  of  the  testator's  debts, 
funeral  and  testamentary  expenses,  and  legacies;  and  afler  pay- 
ment thereof  for  the  benefit  of  Sophia  Stulz  during  her  life,  and 
after  her  decease  as  she  should  appoint. 

The  testator  died  on  the  16th  of  April,  1849.  The  grant  of  the 
probate  of  the  will  was  delayed  for  a  considerable  time  by  proceed- 
ings in  the  Ecclesiastical  Court. 

On  the  8d  of  December,  1850,  and  before  any  payment  had  been 
made  to  Christian  Stulz  of  the  dividends  directed  to  be  paid 

*  406    to  him  by  the  will,  and  which  were  *  then  in  arrear,  he  exe- 

cuted an  assignment  of  that  date,  made  between  himself  of 
the  one  part  and  William  Henry  Kingsford  of  the  other  part, 
whereby  Christian  Stulz,  in  consideration  of  85/.  and  5/.  already 
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paid  to  him  and  of  the  further  sums  to  be  advanced  as  therein  men- 
tioned, did,  so  far  as  he  lawfully  could  or  might  without  creating  a 
forfeiture  of  his  life  estate  and  interest  in  the  aforesaid  legacy,  but 
not  further  or  otherwise,  grant,  assign,  transfer,  and  set  over  unto 
William    Henry  Eingsford,  his    executors,   administrators,  and 
assigns,  all  that  the  debt  or  sum  or  sums  of  money  then  due  and 
owing  to  the  said  Christian  Stulz  for  or  on  account  of  the  dividends, 
interest,  and  annual  produce  of  the  said  legacy  of  2000Z.  bequeathed 
in  and  by  the  wills  of  John  Stulz,  deceased,  therein  recited,  or 
either  of  them,  or  any  other  will  or  testamentary  disposition  of  the 
said  John  Stulz,  deceased,  or  otherwise  howsoever  in  respect  of  the 
estate  of  the  said  John  Stulz,  deceased,  to  which  the  said  Christian 
Stulz  was  or  might  be  entitled,  but  not  any  future  dividend,  inter- 
est, or  annual  produce  to  arise  therefrom,  together  with  full  power 
to  William  Henry  Kingsford,  his  executors  or  administrators,  in 
his  or  their  name  or  names,  with  the  name  of  Christian  Stulz,  to 
ask,  demand,  sue  for,  recover,  receive,  and  give  effectual  and  final 
receipts  and  discharges  to  all  and  every  persons  or  person  whom- 
soever for  or  in  respect  of  the  said  money  and  premises.     And  it 
was  thereby  declared  that  William  Henry  Kingsford,  his  executors 
or  administrators,  should  stand  possessed  of  all  and  singular  the 
said  moneys  and  premises,  upon  trust,  after  payment  of  the  costs, 
charges,  and  expenses  therein   mentioned,  to  pay,  satisfy,  reim- 
burse, and  indemnify  William  Henry  Eingsford,  his  executors  and 
administrators,  the  sums  of  35Z.  and  51.  then  already  advanced,  and 
all  such  further  sum  and  sums  of  money  which  might  thereafter  be 
paid  and  advanced  by  William  Henry  Eingsford  to  Christian 
*  Stulz,  with  interest  thereon  respectively  after  the  rate  of   *  407 
5/.  per  cent  per  annum  from  the  respective  times  of  such 
payments  or  advances  being  made,  not  exceeding  in  the  whole  the 
amount  of  the  sum  or  sums  of  money  thereby  assigned,  and  after 
full  payment  thereof  in  trust  to  pay  the  surplus,  if  any,  to  Christian 
Stulz,  his  executors,  administrators,  and  assigns. 

Subsequently,  as  further  dividends  became  due,  further  deeds 
were  executed  by  Christian  Stulz,  framed  precisely  in  the  same 
manner  as  the  deed  already  mentioned,  and  charging  those  further 
dividends. 

The  trustees  of  the  will,  under  the  powers  contained  in  the 
Trustees  Belief  Act,  on  the  31st  of  January,  1853,  transferred  into 
Court  2194Z.  158.  9d.,  3{.  per  cent  consolidated  bank  annuities, 
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and  also  paid  into  Court  1162. 198.  Sd.  cash  for  the  interest  thereon, 
after  deducting  money  paid  on  account  of  legacy  duty  and  property 
tax. 

The  legatee  and  his  mortgagee  then  presented  the  petition  which 
was  now  tlie  subject  of  appeal,  praying  that  out  of  the  stock  trans- 
ferred into  Court,  1171.  8s.  6d.,  part  thereof,  might  be  sold,  and 
the  proceeds  thereof  paid  to  the  petitioner  Christian  Stulz,  and  that 
Christian  Stulz  might  thereout  pay  the  costs  of  the  petition  ;  and 
that  the  dividends,  interest,  and  annual  proceeds  of  the  sum  of 
2194Z.  lbs.  9c2.,  3Z.  per  cent  consolidated  bank  annuities,  the 
remainder  of  the  bank  annuities,  after  such  sale  as  aforesaid, 
might,  from  time  to  time,  as  the  same  should  accrue  due,  be  paid 
to  the  petitioner  Christian  Stulz,  during  the  term  of  his  natural 
life,  or  until  he  should  attempt  or  endeavour  to  anticipate  or  other- 

vnse  assign  or  incumber  the  same. 
♦  408        *  By  the  order  of  the  Vice-Chancellor,  dated  the  23d  of 

April,  1853,  it  was  declared  that  the  indenture  of  the  3d  of 
December,  1850,  operated  as  a  forfeiture  of  the  interest  of  Chris- 
tian Stulz  in  the  bequest  of  2000Z.,  except  as  to  the  dividends  which 
prior  to  the  3d  of  December,  1850,  would  have  accrued  thereon, 
had  the  bequest  been  invested  in  pursuance  of  the  directions  of  the 
will  of  John  Stulz. 

Mr.  Bolt  and  Mr.  Prendergaat^  in  support  of  the  appeal. — The 
words  "or  otherwise  incumber,"  on  which  the  judgment  below 
proceeded,  are  controlled  by  the  word  "  anticipate,"  and  refer  to 
incumbrances  ejusdem  generis ^  viz.,  by  way  of  anticipation.  Nor 
could  the  clause  operate  as  to  dividends  already  due,  for  the  title 
to  these  had  accrued  absolutely,  so  that  the  limitation  over  conld 
have  no  operation.  With  respect  to  the  provisions  giving  a  discre- 
tionary power  to  the  trustees,  if  the  trustees  do  not  exercise  the 
power,  the  only  result  is,  that  the  annuitant  will  receive  the 
annuity,  not  weekly  or  monthly,  but  at  the  regular  quarter  days. 

Mr.  Teed  and  Mr.  O-.  L.  Russell^  for  the  respondents,  the  resid- 
uary legatees.  —  Even  if  the  circumstances  on  which  the  interest 
was  determinable  could  be  restricted  to  incumbrances  by  way  of 
anticipation,  still  these  deeds  are  obvious  attempts  to  evade  the 
terms  of  the  limitation  so  construed,  as  appears  from  tlie  succes- 
sive instruments  which  have  been  executed.  But  anticipation  is 
[820] 
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only  one  of  the  acts  on  which  the  limitation  over  is  to  take  effect. 
It  is  to  operate  in  the  event  of  the  legatee's  assigning  or  otherwise 
incumbering  the  dividends,  or  attempting  so  to  do.  As  he  hais  at 
all  events  attempted  to  assign  or  incumber  the  dividends  by 
the  deeds,  and  also  by  this  petition,  the  *  bequest  over  has  *  409 
«taken  effect.  The  testator  intended  his  trustees  to  have 
a  discretionary  power  over  the  income,  an  intention  altogether 
defeated  if  these  instruments  are  valid. 

They  referred  to  Stephens  v.  JameSy  (a)  Martin  v.  Margham^  (6) 
Brandon  v.  Aston,  ((?)  Boreham  v.  Bignall,  (d)  Rochford  v.  Hack- 
man.  («) 

Mr,  Prendergastj  in  reply,  referred  to  Salmon  v.  Bean.  (^) 

The  Lord  Justice  Knight  Bruce.  —  I  do  not  think  that  the 
testator  here  intended  to  prohibit  or  contemplated  any  dealing 
whatever  with  arrears  of  interest  or  of  income.  If  that  be  so, 
then,  as  this  gentleman  has  done  nothing  beyond  assigning  the 
dividends  and  income  already  due  and  in  arrear  at  the  date  of  the 
assignment,  there  is  no  forfeiture. 

• 

The  Lord  Justice  Turner.  —  I  give  no  opinion  upon  the  ques- 
tion what  would  have  been  the  effect  of  an  attempt  on  the  part  of 
the  testator  to  preclude  his  nephew  from  assigning  an  interest 
absolutely  vested  in  him.  The  question  here  is,  whether  the  tes- 
tator has  or  not  made  that  attempt.  Such  a  construction  ought 
not,  I  think,  to  be  put  upon  an  instrument  without  clear  words  to 
that  effect.  Are  we  then  constrained  by  the  language  of  this  will 
to  put  such  a  construction  upon  it  ?  I  think  not ;  but  rather  that 
the  words  lead  to  a  contrary  inference.  The  words  are, 
*"But  I  hereby  direct  and  declare  that  the  said  Christian  *  410 
Stulz  shall  not  have  power  or  authority  to  anticipate,  or 
otherwise  in  any  manner  to  assign  or  incumber  the  said  dividends, 
interest,  and  annual  profits,  &c."  The  words  ^^  otherwise  in  any 
manner  assign  or  incumber  "  clearly  apply  to  the  same  subject  as 

(a)  4  Sim.  409.  (d)  8  Hare,  131. 

(6)  14  Sim.  280.  («)  9  Hare,  476. 

(c)  2  Y.  &  C.  C.  C.  24.  Of)  3  M.  &  G.  344. 

VOL.  IV.  21  [  321  ] 
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the  preceding  word  "  anticipate,"  which  can  onlj  have  anj  force 
or  effect  as  applying  to  future  dividends.  The  whole  daose  is 
perfectly  consistent  if  it  be  read  as  applying  to  future  dividends 
only. 


•  411    •  In  the  Matter  of  Tlie  DOVER  AND  DEAL  RAILWAY, 
CINQUE   PORTS,  THANET,  AND    COAST   JUNC- 
TION COMPANY,  and  of  The  JOINT  STOCK  COMPANIES 
WINDING-UP  ACTS,  1848  and  1849. 

LORD  LONDESBOROUGH'S  CASE.» 

1853.    July  4.    1854.    February  25.    Before  the  Lords  Justicbs. 

The  solicitors  of  a  provisionally  registered  railway  company,  by  the  authority 
of  a  meeting,  consisting  of  three  provisional  directors,  sent  to  applicants 
for  shares,  with  the  letters  of  allotment,  a  letter  stating  that,  in  the  event 
of  the  act  not  being  obtained,  the  directors  undertook  to  return  the  whole 
of  the  deposits  without  deduction.  The  company  was  wound  up  under  the 
Winding-up  Acts :  Hdd^  — 

1.  That  a  call  was  properly  made  upon  the  three  directors  for  the  whole  amount 

of  the  expenses  and  the  costs  of  winding  up  the  company.' 

2.  That  a  director  who  had  acted  in  that  capacity  after  the  meeting  authorizing 

the  letter  of  allotment,  but  before  the  letter  had  been  sent,  and  had  not 
objected  to  it,  was  not  liable  to  contribute. 

3.  That  a  director  who  had  been  plaintiff  in  an  action  against  a  stranger,  in 

which  the  declaration  stated  the  above  undertaking  to  have  been  given  by 
the  directors,  and  who  had  been  a  defendant  to  a  suit  in  Chancery  insti- 
tuted by  the  stranger,  and  had  by  his  answer  admitted  to  the  same  effect, 
had  not  thereby  conclusively  adopted  the  undertaking,  but  mij^t  adduce 
evidence  to  show  that  the  admission  in  the  answer  was  made  by  mistake. 

4.  That  upon  an  appeal  of  a  contributory  from  a  call,  the  appellant  may  show 

that,  he  ought  not  to  have  been  placed  on  the  list  of  contributories.' 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Kindebs- 
LEY,  affirming  a  call  made  on  the  appellants  by  the  Master  in 
winding  up  the  above  company. 

The  circumstances  out  of  which  the  question  arose  are  suffi- 

>  See  Clifton's  Case,  5  De  G.,  M.  &  G.  743. 

•  See  2  Lindley  Partn.  (£ng.  ed.  1860)  1138,  1139,  1140. 

>  See  2  Lindley  Partn.  (£ng.  ed.  1860)  1141,  1142. 
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ciently  stated  in  MowaU  and  Mliotfs  Case,  (a)  The  meeting  of 
provisional  directors,  held  on  the  24th  of  January,  1846  (at  which 
the  letter  to  thQ  allottees,  mentioned  in  the  former  report,  was 
sanctioned),  was  attended  by  only  three  of  the  provisional  direo- 
tors,  viz..  Lord  Londesborough,  Mr.  Beauclerk,  and  Mr.  Gore,  the 
present  appellants. 

*  After  the  decision  of  the  Court  in  Motoatt  and  Mliott^s    *412 
Ca9e,  the  Master  made  the  call  now  in  question  upon  the 
appellants  only. 

The  respondents  were  others  of  the  provisional  directors,  but 
no  evidence  had  been  adduced  showing  that  they  had  sanctioned 
the  resolution  of  the  24th  of  January,  1846. 

Mr.  Bacon  and  Mr.  Sislop  Clarke  y  for  the  appellants.  —  The 
other  directors,  who  might  have  attended  on  the  24th  of  January, 
1846,  and  who  never  objected  to  the  letter  then  approved  of, 
although  it  was  advertised  in  the  newspapers  and  must  have  been 
known  to  them,  are  as  much  liable  as  the  appellants ;  and  so  are 
those  allottees  who  paid  their  subscriptions  before  the  letter  was 
sent  or  irrespectively  of  it.  At  all  events  the  appellants'  under 
taking  did  not  extend  to  the  costs  of  these  proceedings.  In  Taif^ 
ner  v.  Woolmer  (6)  some  of  the  members  of  the  committee  of  a 
projected  railway  company  agreed  by  deed  to  indemnify  one  of 
their  body  against  the  claims  mentioned  in  a  schedule  to  thd  deed, 
and  from  all  costs  and  damages  in  respect  thereof.  On  the  com- 
pany being  wound  up,  a  call  was  made  on  the  member,  as  a  con^ 
tributory,  to  meet  one  of  the  claims  specified  in  the  schedule  and 
the  costs  of  winding  up  the  company.  The  Court  of  Exchequer 
there  held,  that  the  undertaking  of  the  other  members  did  not 
extend  to  this  call ;  and  Mr.  Baron  Martin  said,  ^'  The  payment 
which  the  plaintiff  was  compelled  to  make,  and  in  respeot  of  which 
he  now  claims  to  be  indemnified,  was  in  respect  of  the  costs  and 
expenses  to  which  he  was  put  by  reason  of  the  proceedings 
in  Chancery  of  Mr.  Ellis,  and  not  in  respect  of  any  *  costs  *  418 
and  expenses  to  which  he  was  put  by  reason  of  the  claims 
mentioned  in  the  schedule  to  the  agreement." 

Mr.  Glasse  and  Mr.  Selwyn  appeared  for  the  official  manager. 

(a)  Reported  anU^  Vol.  m.  p.  264.  (b)  8  Ezch.  482. 
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Mr.  Daniel^  Mr.  Baily^  Mr.  Folletj  Mr,  Goodeve,  Mr.  Cairns^ 
Mr.  Roxburgh^  Mr.  MacktBon,  and  Mr.  Sobhouse  appeared  for 
the  other  respondents,  some  of  whom  were  directors  and  others 
allottees. 

The  Lord  Justice  Knight  Bruce.  —  As  to  one  class  of  those 
who  are  substantially  the  respondents  on  this  occasion  we  hare 
no  doubt,  namely,  the  class  who  paid  their  deposits  and  so  became 
associated  with  the  undertaking  in  question,  on  the  faith  or  in 
consequence  of  the  letter  of  the  24th  of  January,  which  concludes 
with  this  passage :  '*  In  the  event  of  the  act  not  being  obtained, 
the  directors  undertake  to  return  the  whole  of  the  deposits  with- 
out deduction." 

The  effect  of  that,  I  think,  is,  that  all  the  proceedings  of  the 
directors,  no  act  having  been  obtained,  were — as  between  them 
and  the  class  of  shareholders  or  contributories,  or  persons  paying 
deposits,  whom  I  have  mentioned  —  at  the  risk  of  the  directors 
or  some  of  them,  but  especially  and  certainly  at  the  risk  of  Lord 
Londesborough,  Mr.  Beauclerk,  and  Mr.  Gore,  alone  or  otherwise; 
these  three  gentlemen  having  been  present  at  the  meeting  at  which 
this  letter  of  the  24th  of  January  was  authorized.  I  am  of  opinion, 
therefore,  that  this  call  cannot  be  discharged,  varied,  or  modified, 
for  the  purpose  of  bringing  any  liability  on  that  class  of  share- 
holder^,  contributories,  or  persons  paying  deposits,  whichever  of 
those  designations  is  the  proper  one,  and  I  believe  it  to  be  clear 
that  there  are  some  who  come  within  that  description. 
*  414  *  It  is  said  —  and  perhaps  accurately  said  —  that  there  are 
persons  who  paid  deposits  not  on  the  faith  or  ini  conse- 
quence of  that  letter.  This  is  not  at  present  established.  But 
we  are  at  present  of  opinion,  subject  to  any  observations  that 
counsel  may  desire  to  make  on  the  subject,  that  the  point  ought 
to  be  left  open,  so  as  to  enable  an  application  to  be  made  to  the 
Master  with  respect  to  it ;  and  that  we  ought  not,  in  the  mean  time, 
on  the  ground  of  the  pendency  of  any  such  question,  or  rather 
the  possibility  of  raising  any  such  question,  to  disturb  or  interfere 
with  the  call  made  on  the  three  gentlemen  on  whom  alone  it  stands 
at  present  made.  Then  comes  an  important  point  between  the 
three  gentlemen,  namely.  Lord  Londesborough,  Mr.  Grore,  and 
Mr.  Beauclerk,  on  the  one  side,  and  the  other  directors  on  the 
other ;  it  is  said,  perhaps  correctly,  that  the  letter  of  the  24th  of 
[824] 


LORD  LONDESBOBOUQH'S  CASE.  *  414 

January  was  extra  Hie  usual  course  of  business  and  of  duty,  — 
extra  the  proper  course ;  and  that,  therefore,  however  well  intended, 
the  other  directors,  namely,  the  directors  not  present  at  the  meet- 
ing  at  which  the  letter  was  resolved  upon,  ought  not  to  be  made 
liable  to  the  consequences.  And  it  seems  a  question  (subject  to 
any  observations  that  may  be  addressed  to  us)  not  perfectly  clear 
at  present  one  way  or  the  other,  whether  the  other  directors  or 
any  of  them  have  so  acted  as  to  bring  themselves  within  the  obli- 
gation of  this  letter,  —  so  acted  as  to  adopt  the  concluding  parar 
graph  of  the  document. 

There  is,  however,  a  question  still  more  important  that  remains, 
namely,  the  question  whether  the  directors  whom  we  have  not 
yet  heard  are  liable,  even  supposing  them  not  affected  by  this 
letter,  for  a  considerable  portion  at  least  of  the  costs  for  which 
this  call  has  been  made ;  not  exclusively  liable,  but  liable,  if  at 
all,  together  with  Lord  Londesborough,  Mr.  Gore,  and  Mr.  Beau- 
clerk.  Considering  that  these  three  gentlemen  are  certainly 
*  liable,  and  that  the  liability  of  others  with  them  does  not  *  415 
stand  at  present  clearly  established,  we  propose,  subject  to 
what  we  may  hear,  to  leave  this  question  also  open  to  any  applica- 
tion before  the  Master  that  any  person  may  think  proper  to  make. 

We  are  disposed  to  dismiss  the  appeal  without  prejudice  to  any 
questiou  between  Lord  Londesborough,  Mr.  Gore,  and  Mr.  Beau- 
clerk  on  the  one  hand,  and  the  other  directors  on  the  other,  and 
without  prejudice  to  any  question  between  Lord  Londesborough, 
Mr.  Gore,  and  Mr.  Beauclerk  and  the  other  directors  or  any  of 
them  on  the  one  hand,  and  such  contributories,  if  any,  as  have 
paid  tifeir  deposits  not  on  the  faith  nor  in  consequence  of  the 
letter  of  the  24th  of  January,  1846,  on  the  other ;  and  to  give 
Uberty  to  any  person  to  proceed  before  the  Master  as  he  may  be 
advised  with  respect  to  these  reserved  questions,  reserving  also 
the  costs. 

The  Lorp  Justice  Tubneb.  —  I  concur  in  the  observations  made 
by  my  learned  brother.  As  to  the  rights  and  liabilities  of  the 
parties  who  paid  their  deposits  on  the  faith  of  the  guarantee,  I 
see  no  ground  on  which  any  of  those  parties  could,  in  any  event, 
be  liable  beyond  the  deposits  paid  by  them.  Whether  they  can 
be  held  liable  to  the. extent  of  the  deposits  which  they  paid  must 
depend  upon  the  terms  of  the  letter  containing  the  guarantee. 
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That  letter  contains  this  expression :  "  In  the  event  of  the  act  not 
being  obtained,  the  directors  undertake  to  return  the  whole  of  tlie 
deposits  without  deduction ; "  an  expression  which  seems  to  me 
to  intimate  distinctly  to  the  persons  to  whom  it  was  addressed, 
that  they  were  not  to  be  liable  for  any  costs  or  expenses  which 
might  be  incurred,  or  for  any  debts  which  might  be  con- 

*  416    tracted,  unless  the  Act  of  Parliament  *  should  be  obtained. 

It  amounts,  in  substance  (whatever  may  be  the  form  of 
expression),  to  an  agreement  that,  in  the  event  of  there  being  no 
act,  the  parties  who  paid  upon  the  faith  of  it  shall  not  be  liable 
beyond  the  amount  of  their  deposits.  It  was  said  that  the  sub- 
scribers' agreement  was  subsequently  signed,  and  that  it  extends 
the  liability  of  these  parties.  But  upon  what  footing  was  the  sub- 
scribers' agreement  signed  ?  Upon  the  footing  of  the  agreement 
which  had  been  previously  entered  into.  And  whatever,  therefore, 
might  be  the  liability  at  law  upon  the  subscribers'  agreement,  tliere 
would  be  a  right  in  equity  on  the  part  of  those  who  signed  on  the 
faith  of  the  previous  agreement,  to  control  the  legal  liability.  I 
feel  no  doubt,  therefore,  that  the  contributories  who  signed  the 
subscribers'  agreement,  or  became  parties  to  the  concern  upon  the 
faith  of  the  letter  of  the  24th  January,  1846,  cannot,  as  between 
them  and  the  directors,  be  made  liable. 

At  the  same  time,  it  not  having  yet  been  ascertained  whether 
there  were  or  were  not  any  contributories  who  did  not  sign  the 
subscribers'  agreement  upon  the  faith  of  that  letter,  it  is  \iue  to 
the  three  directors  who  have  been  charged  with  the  whole  amount 
of  the  costs  and  expenses,  and  of  the  debts  which  have  been 
incurred,  that  they  should  not  be  precluded  from  any  rigHt  which 
they  may  have  against  such  parties,  if  any  such  there  are.  The 
point  which  arises  between  the  three  directors  on  whom  the  call 
has  been  made  and  the  other  directors,  with  reference  to  the  lia- 
bilities of  those  other  directors  to  contribute,  depends  upon  wholly 
different  considerations,  and  this  point  does  not  seem  to  me  to 
have  received  the  consideration  to  which  it  may  ultimately  be 
entitled ;  because  it  may  well  be,  that  although  there  may  be  no 
liability  attaching  upon  those  other  directors,  in  respect  of  the 
letter  of  the  24th  January,  1846,  all  or  some  of  them  may 

*  417    be  liable  for  some  portion  of  the  costs  which  *  have  been 

incurred.     I  refer  particularly  to  the  costs  of  the  action 
which  was  brought  under  the  order,  in  which  one  at  least  of  these 
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other  parties  seems  to  have  concurred,  for  he  was  the  chairman  of 
the  meeting  at  which  that  action  was  directed  to  be  brought.  The 
case,  however,  is  not  in  a  state  in  which  any  declaration  of  liability 
can  be  made.  In  this  state  of  circumstances,  it  seems  to  me  that 
the  only  safe  course  is  to  reserve  the  question  of  liability,  retain- 
ing the  present  call  on  the  parties  who  are  clearly  liable,  and 
reserving  also  the  question  of  the  costs. 

The  following  were  the  minutes  of  the  order :  '*  Dismiss  the  ap- 
peal without  prejudice  to  any  question  between  Lord  Londesborough, 
Mr.  Gore,  and  Mr.  Beauclerk  and  the  other  directors  on  the  one 
hand,  and  the  other  directors  on  the  other ;  and  also  without  prej- 
udice to  any  question  between  Lord  Londesborough,  Mr.  Gore, 
and  Mr.  Beauclerk  and  the  other  directors  on  the  one  hand,  and 
such  of  the  allottees  as  may  have  signed  the  deed  not  on  the  faith 
of  the  letter  of  guarantee  on  the  other  hand ;  with  liberty  to  all 
parties  to  take  any  proceeding  before  the  Master  or  otherwise  as 
they  may  be  advised.  Reserve  all  costs  both  here  and  before  the 
V ice-Chancellor  and  the  Master." 

Under  the  liberty  reseiTcd  by  this  order  evidence  was  adduced 
before  the  Master  on  behalf  of  Lord  Londesborough,  to  show  that 
five  otlier  directors  had  rendered  thebiselves  liable  to  contribute 
to  the  payment  of  the  amount  for  which  the  call  had  been  made. 
Tlie  Master,  however,  found  that  no  one  of  these  five  directors  was 
liable  so  to  contribute. 

1854.    February  25. 

*Lord  Londesborough  appealed  against  this  decision,    *418 
and  tl!e  appeal  now  came  on  to  be  heard  before  the  Lords 
Justices.    Tlie  material  circumstances  relating  to  the  cases  of 
these  five  directors  were  the  following. 

Tl)e  first  case  was  that  of  a  Mr.  Brent,  who  was  appointed  a 
director,  or  one  of  the  members  of  the  committee  of  management 
of  the  company  on  the  1st  of  November,  1845,  and  was  also  a 
shareholder.  The  grounds  on  which  it  was  contended  that  he  was 
liable  to  contribute  were,  first,  that  he  had  attended  at  meetings 
held  after  the  resolution  of  the  24th  of  January,  1846,  had  been 
passed,  without  taking  any  step  for  the  purpose  of  disturbing  that 
resolution.  Secondly,  that  he  was  one  of  the  plaintiffs  in  an  action 
brought  against  the  .chairman  of  the  South-Eastern  Railway  Com- 
pany  by  some  of  the  directors  of  the  Dover,  Deal,  and  Cinque  Ports 
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Railway  Company,  upon  an  agreement,  part  of  which  was  that  the 
directors  of  the  Dover,  Deal,  and  Cinque  Ports  Railway  Company 
should  undertake  witli  their  shareholders  that  they  should  be 
responsible  for  the  return  of  the  whole  amount  of  the  deposits. 
Thirdly,  that  in  a  suit  in  Chancery,  instituted  by  the  chairman  of 
the  South-Eastern  Railway  Company  against  Mr.  Brent  and  other 
of  the  directors  of  the  Dover,  Deal,  and  Cinque  Ports  Railway 
Company,  Mr.  Brent  and  other  directors  of  the  latter  company  put 
in  their  answer,  stating,  among  other  things,  that  they  and  the 
committee  of  management  entirely  acquiesced  in  and  accepted  the 
terms  stated  in  the  letter  of  the  23d  of  January,  as  the  plaintiff 
well  knew ;  and  that,  under  the  circumstances  aforesaid,  and  rely- 
ing on  the  promise  and  assurance  as  aforesaid  of  the  plaintiff,  the 
said  committee  of  management  of  the  Dover,  Deal,  and  Cinque 
Ports  Railway  Company,  including  the  defendants,  pro- 
*  419  ceeded  to  allot  *  the  shares  in  the  company,  and  each  letter 
of  allotment  was  accompanied  by  a  printed  copy  of  the  let- 
ter of  the  23d  of  January,  as  finally  approved  and  settled  by  the 
plaintiff.  Evidence  was,  however,  adduced  before  the  Master  to 
show  that  this  statement  in  the  answer  was  inserted  by  mistake, 
and  was  not  according  to  the  facts  of  the  case.  Fourthly,  that 
Mr.  Brent  attended  meetings  held  on  the  26th  of  March,  1846,  and 
the  1st  of  April,  1846,  when  resolutions  were  passed,  having  refer- 
ence to  an  application  to  the  South-Eastern  Railway  Company  for 
a  copy  of  the  minute  of  the  order  by  which  that  company  had 
agreed  to  the  terms  of  the  arrangement  with  the  Dover,  Deal,  and 
Cinque  Ports  Railway  Company. 

The  second  case  was  that  of  a  Mr.  De  Burgh,  who  had  attended 
a  meeting  held  on  the  27th  of  January,  at  which,  however,  it  did 
not  appear  that  any  thing  passed  on  the  sul3Ject  of  the  contract  or 
arrangement  between  the  South-Eastern  Railway  Company  and  the 
Dover,  Deal,  and  Cinque  Ports  Railway  Company.  Mr.  De  Burgh 
was  not  a  shareholder. 

Another  case  was  that  of  Colonel  Dickson,  who  had  attended  a 
meeting  on  the  19th  of  November,  and  was  party  to  some  of  the 
negotiations  with  the  South-Eastern  Railway  Company,  but  not  to 
the  conclusion  of  the  arrangement  between  the  companies.  He 
was  not  a  shareholder. 

Another  case  was  that  of  a  Mr.  Thompson,  who  became  a  di- 
rector on  the  29th  of  February,  and  was  an  active  party  in  the 
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commencement  of  t&e  action  against  Mr.  MacGregor.    He  was 
also  a  shareholder. 

The  remaining  case  was  that  of  a  Mr.  Mackeson,  the  *  cir-    *  420 
enmstances  of  which  were  substantially  the  same  as  those 
of  Mr.  De  Bargh. 

Mr.  Bacony  Mr.  MUlop  Clarkey  and  Mr.  Soneymanj  for  the  ap- 
pellant. 

Mr.  Seltoynj  for  the  official  manager. 

Mr.  FoUettj  Mr.  Goodeve,  Mr.  OaimSj  and  Mr.  Maekesotiy  for 
the  other  respondents. 

The  Lord  Justice  Knight  Bruce.  —  I  doubt  very  much  whether 
the  order  directing  this  company  or  intended  company  to  be  wound 
up  ought  to  have  been  made,  and  whether,  being  made,  it  ought  to 
stand.  That,  however,  is  not  the  question  now  before  the  Court. 
We  must  act  upon  it  as  a  subsisting  and  valid  order.^  A  call  has 
been  made  by  the  Master  upon  three  gentlemen,  and  three  only. 
As  I  understand,  each  of  the  three  was  not  merely  a  director,  but 
was  a  shareholder  also.  One  of  these  gentlemen.  Lord  Londes- 
borough,  complains  of  the  call  only  to  this  extent,  —  that  five  other 
gentlemen  (respondents  on  this  occasion),  or  some  one  or  more  of 
those  five,  ought  to  have  been  associated  with  himself  and  Mr. 
Oore  and  Mr.Beauclerk  in  the  call,  for  the  purpose  of  being  jointly 
liable  with  him.  That  is  the  point  for  decision  before  us,  and  that 
alone.  The  question  is  not  whether,  if  Lord  Londesborough  shall 
pay  this  call,  he  will  be  entitled  to  sue  the  other  five  gentlemen, 
the  respondents,  or  any  one  or  more  of  them,  for  contribution. 
The  qaestion  is,  whether  these  gentlemen  are  contributories  to  the 
company  or  alleged  company  ordered  to  be  wound  up. 

Now  as  to  three  of  the  five  respondents  it  is,  I  appre- 
hend, *  quite  impossible  so  to  decide,  for  not  one  of  the  *  421 
tiiree  ever  took  or  accepted  or  had  a  share  in  any  sense  of 
the  expression.     It  is  true  that  they  were  in  such  positions  that  (to 
use  a  common  phrase)  they  might  have  had  shares  for  the  asking  for 
them.    But  the  application  was  not  made;  not  one  of  them  was 

*  In  re  London  Mvine  Insurance  Case,  L.  R.  S  £q.  176,  189. 
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legally  or  equitably  invested  with  any  share.    They  may  or  may 
not  be  on  tlie  Master's  list  of  contributories.    In  my  opinion,  if 
they  are  there,  they  ought  not  to  be  there,  and  it  has  been  decided 
that  if,  upon  application  to  the  Court  in  respect  to  a  call,  it  shall 
appear  in  a  satisfactory  manner,  that  any  of  those  on  ifhom  the 
call  purports  to  be  made,  though  on  the  list  of  contributories, 
ought  not  to  be  on  that  list,  the  call  ought  not  to  be  Enforced 
against  such  persons.    In  my  opinion,  it  is  manifest  that  Colonel 
Dickson,  Mr.  De  Burgh,  and  Mr.  Mackeson  are  in  that  situation. 
The  present  application  must  therefore,  in  my  judgment,  be  refused 
as  against  these  three  gentlemen.     The  question,  then,  is  confined 
to  Mr.  Brent  and  Mr.  Joseph  Thompson.     NoV  the  three  gentle- 
men, of  whom  one  makes  this  motion,  entered  into  a  certain 
engagement  to  return  the  deposits  of  all  those  who  might  become 
shareholders  without  deduction.    That  intention  —  that  promise 
— that  agreement — must  be  taken  to  have  been  communicated  to 
all  who  afterwards  became  shareholders.     Did  that  promise,  did 
that  undertaking,  bind  at  the  time  when  it  was  made  any  but  the 
three  persons  promising  7    I  apprehend  most  clearly  not.     It  was 
beyond  the  powers  of  the  directors  so  to  bind  others,  and  no  one 
was  affected  by  the  undertaking  except  the  three ;  no   one  is 
affected  by  it  but  the  three,  except  so  far  as  any  other  persons  or 
any  other  person  may,  by  subsequent  ratification  or  adoption,  have 
become  associated  in  the  promise  for  the  purpose  of  equal  liability. 
The  burden  of  proof  in  that  respect  is  wholly  upon  those  who 

make  the  allegation,  because,  in  the  absence.of  proof,  it  is 
*  422  clear  that  the  *  liability  only  falls  upon  the  three.    The 

question  is,  whether  Lord  Londesborough  does  prove  that 
allegation. 

Mr.  Brent  and  Mr.  Joseph  Thompson  stand  each  in  two  po- 
sitions, one  that  of  shareholder  and  the  other  that  of  director. 
Considered  merely  as  shareholders,  they  are  entitled  to  the  benefit 
of  the  promise  made  by  the  three.  It  is  in  the  capacity  of 
directors  that  they  are  to  be,  if  at  all,  associated  in  a  liability  to 
the  performance  of  the  promise.  Each  of  them  denies  that  he 
adopted  the  promise  or  became  or  intended  to  become  liable  to  it 
Notwithstanding  that  denial,  it  is  asserted  that  their  acts  amounted 
to  an  association  of  themselves  in  the  promise  (whether  it  be 
called  ratification,  sanction,  adoption,  or  by  any  other  term)  ;  but, 
as  it  seems  to  me,  all  the  acts  that  have  been  done  are  equally 
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consistent  with  either  supposition.  It  is  at  least  as  natural  and 
reasonable  to  suppose  that  they  acted  as  directors,  meaning  that 
the  contract  with  the  South-Eastern  Railway  Company  should  be 
executed,  but  that  they  should  not  come  under  a  liability  to  in- 
demnify the  shareholders,  if  that  intended  combination  between 
the  two  companies  should  not  take  effect,  as  that  there  was  a 
different  intention.  There  seems  hardly  to  have  been  an  act 
which  is  not  equally  referable  to  either  intention ;  and  if  I  am  to 
consider  probabilities,  the  probability  is,  that  neither  of  them 
would  without  necessity  undertake  an  onerous  liability  under 
which  he  was  not,  and  which  he  might  avoid.  It  would  require 
clear  evidence  to  prove  that  a  man  did  intend  to  place  himself, 
and  did  consequently  place  himself,  in  such  a  position.  Now  I 
can  see  no  such  plain  or  clear  evidence  of  intention.  I  can  see 
nothing,  as  I  said,  but  a  series  of  acts  consistent  either  with  the 
existence  or  the  absence  of  such  an  intention. 

Reliance  has  been  placed  upon  the  declaration  in  the 
*  action,  and  upon  the  answers  in  the  suit  in  Chancery :  *  428 
and  for  the  present  purpose  I  will  assume  the  declaration  to 
be  in  evidence  as  an  admission,  or  to  be  capable  of  being  used  as 
an  admission,  without,  however,  giving  any  opinion  upon  that 
point.  But  the  declaration  was  a  declaration  in  an  action  in  which 
only  Mr.  MacGregor,  as  I  understand  it,  on  his  own  behalf  or  on  be- 
half of  the  South-Eastern  Railway  Company,  was  a  defendant,  and 
the  answers  were  in  a  cause  in  which  Mr.  MacGregor  in  the  same 
character  was,  as  I  understand  the  facts,  the  only  plaintiff.  They 
are,  therefore,  as  Mr.  Qairm  very  properly  observed,  not  in  the 
nature  of  estoppels ;  they  are  not  here  to  be  considered  as  within 
those  rules  of  pleading  which  apply  to  proceedings  between  the 
parties  to  the  particular  litigation.  They  are  used  /or  another 
purpose,  and  are  merely  admissions  in  the  technical  sense  of  that 
phrase  when  we  are  speaking  of  the  law  of  evidence ;  and  as  to 
tliose  probably  the  rule  cannot  be  better  expressed  than  it  was  by 
Mr.  Justice  Baylet,  in  the  case  of  Seane  v.  Rogers^  (a)  where 
he  says,  ^<  There  is  no  doubt  but  that  the  express  admissions  of  a 
party  to  the  suit,  or  admissions  implied  from  his  conduct,  are 
eyidence  and  strong  evidence  against  him ;  but  we  thiuk  that  he 
is  at  liberty  to  prove  that  such  admissions  were  mistaken  or  were 

(a)  9  B.  ft  C.  577-^686. 
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untrae,  and  is  not  estopped  or  concluded  by  them,  unless  anotber 
person  has  been  induced  by  them  to  alter  his  condition.  In  such 
a  case,  the  party  is  estopped  from  disputing  their  truth  with 
respect  to  that  person  (and  those  claiming  under  him)  and  that 
transaction  ;  but  as  to  third  persons  he  is  not  bound.  It  is  a  well- 
established  rule  of  law,  that  estoppels  bind  parties  and  privies,  not 
strangers."  I  am  of  opinion  that  this  case  is  not  brought  within 
any  of  the  exceptions  that  Mr.  Justice  Bayley  mentions;  iliat 

accordingly  it  is  competent  to  each  of  the  persons  whose 
*  424  *  answers  haye  been  read  against  them  to  show  tiiat  the 

answers  were  through  mistake  or  otherwise  inaccurate; 
and  we  have  to  consider  the  matter  here  as  merely  in  a  civil  point 
of  view,  and  not  for  any  purpose  directly  or  indirectly  criminal. 
Now  the  evidence,  besides  the  declaration  and  the  answers,  clearly 
satisfies  me  that  the  facts  must  be  considered  as  they  would  have 
been  independently  of  the  declaration,  and  independently  of  the 
answers.  That  being  so,  I  can  see  no  sufficient  ground  upon  which 
Lord  Londesborough,  on  whom  the  burden  of  proof  lies,  can  saj 
to  Mr.  Brent  or  to  Mr.  Thompson,  that  either  of  them  did  as  a 
director  como  under  that  liability  under  which  tliere  was  no  obliga- 
tion upon  either  to  come ;  and  since,  as  shareholders,  they  are 
entitled  to  the  benefit  of  the  promise,  and  as  directors  they  have 
not  come  under  an  obligation  to  perform  it,  I  am  of  opinion  that 
the  Master  is  wholly  right. 

The  Lord  Justice  Torner,  after  stating  the  facts  of  the  case, 
said :  Three  points  are  urged  as  to  Mr.  Brent,  for  the  purpose 
of  fixing  him  with  a  liability  to  a  portion  of  this  call.  In  the  first 
place,  it  is  said  that  he  had  been  appointed  a  director  of  this  com- 
pany, or  one  of  the  members  of  the  committee  of  management  of 
the  company,  on  the  1st  of  November,  1845 ;  that  he  attended  at 
the  subsequent  meetings  after  the  resolution  of  the  24th  of  January, 
1846,  had  been  passed  ;  and  that  he  took  no  steps  for  the  purpose 
of  disturbing  that  resolution.  In  the  second  place,  it  was  said 
that  he  was  one  of  the  plaintiffs  in  the  action  brought  against  the 
chairman  of  the  South-Eastern  Railway  Company,  upon  the  footr 
ing  of  the  arrangement  with  the  Dover,  Deal,  and  Cinque  Forts 
Railway  Company,  part  of  which  arrangement  was  that  the 
directors  of  the  Dover,  Deal,  and  Cinque  Ports  Railway  Com- 
pany should  undertake  with  their  shareholders  that  they  would 
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*  be  responsible  for  the  return  of  the  whole  amount  of  the  *  425 
deposits.  And,  thirdly,  it  was  said  that  Mr.  Brent  had 
admitted  in  the  answer  put  in  by  him  to  the  bill  filed  by  tlie  chair- 
man of  the  South-Eastern  Railway  Company  his  full  acquiescence 
and  agreement  in  the  arrangement.  It  is  also  said  that  there  were 
some  resolutions  of  the  26th  of  March  and  the  1st  of  April,  1846, 
which  had  reference  to  an.  application  to  the  South-Eastern  Bail- 
way  Company  for  a  copy  of  the  minute  of  the  order  by  which  they 
had  agreed  to  the  terms  of  the  arrangement  with  the  Dover,  Deal, 
and  Cinque  Ports  Bailway  Company.  All  these  facts  are  said  to 
show  such  a  case  of  concurrence  on  the  part  of  Mr.  Brent  in  the 
arrangement  with  the  South-Eastern  Railway  Company,  and  in 
the  undertaking  that  the  directors  of  the  Dover,  Deal,  and  Cinque 
Ports  Railway  Company  should  become  liable  to  their  shareholders 
for  the  return  of  the  deposit,  as  to  fix  a  liability  upon  him. 

We  must  examine   separately  these   several    grounds.     With 
reference  to  the  first,  Mr.  Brent  not  having  attempted  to  disturb 
the  resolution  of  the  24th  of  January,  the  earliest  attendance 
which  took  place  at  tlie  board  of  the  Dover,  Deal,  and  Cinque 
Ports  Railway  Company  on  the  part  of  Mr.  Brent,  after  the  pass- 
ing of  that  resolution,  was  on  the  26th  of  February,  1846 ;  and  it 
is  in  evidence  before  us,  that  the  allotment  of  the  shares  in  this 
company  was  completed  as  early  as  the  2d  of  February,  1846,  and 
&at  the  letters  were  sent  out  with  the  issue  of  the  shares.    How, 
then,  could  any  thing  have  been  done  on  the  part  of  Mr.  Brent 
which  would  have  had  the  efTect  of  imdoing  what  had  already  been 
done  by  Lord  Londesborough  and  the  other  two  members  of  the 
committee  of  management  as  early  as  the  24th  of  January,  1846  ? 
It  seems  to  me  therefore  that  neither  Mr.  Brent's  attend- 
ance on  the  26th  of  February,  nor  his  attendance  *  at  the    *  426 
subsequent  meetings,  can  be  sufiScient  to  render  him  liable. 
Then  as  to  Mr.  Brent  having  been  a  plaintifif  in  the  action  which 
was  brought  against  the  chairman  of  the  South-Eastern  Railway 
Company.    That  was  an  action  brought  by  the  directors  of  the 
Dover,  Deal,  and  Cinque  Ports  Railway  Company,  of  whom  Mr. 
Brent  was  one  at  the  time  when  the  arrangement  with  the  South- 
Eastern  Railway  Company  was  made.     And  Mr.  Brent  having 
been  a  director  at  that  time,  he  was  bound  to  bring  the  action  for 
the  benefit  of  the  company,  upon  having  an  indemnity  for  the  use 
of  hisiiiame.    Moreover,  the  object  of  the  action  was  to  recover 
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damages  against  the  South-Eastern  Railway  Company ;  and  it  does 
not  follow,  from  his  concurrence  in  an  action  to  recover  damages 
against  that  company,  that  he  had  agreed  to  indemnify  the  share- 
holders of  his  own  company.  That  obligation  depends  not  upon 
the  contract  between  the  South-Eastern  Railway  Company  and 
the  Dover,  Deal,  and  Cinque  Ports  Railway  Company,  but  upon  the 
issuing  of  the  letters  by  the  committee  of  management  of  the 
Dover,  Deal,  and  Cinque  Ports  Railway  Company. 

With  regard  to  the  answer  of  Mr.  Brent  and  his  co-defendant9 
in  the  Chancery  suit,  they  say  [his  Lordship  read  the  passage  from 
the  answer,  the  substance  of  which  is  stated,  ante^  page  418]. 

This  is  an  admission  of  the  defendants'  concurrence  in  the 
terms  of  the  arrangement.  But  the  arrangement  was  an  under- 
taking, on  the  part  of  certain  of  the  directors,  that  all  the  directors 
should  guarantee  all  the  shareholders,  and  that  arrangement  had 
actually  been  carried  into  effect  by  the  issue  of  the  letters  before 
the  time  when  Mr.  Brent  iis  shown  to  have  been  in  any  way  privy 
to  it.  It  does  not  seem  to  me  therefore  that  any  thing  contained 
in  the  answer  can  affect  Mr.  Brent.  With  respect  to  the  res- 
•  427  olutions  of  March  and  April,  1846,  those  resolutions  *  were 
merely  entered  into  for  the  purpose  of  calling  on  the  direc- 
tors of  the  South-Eastern  Railway  Company  to  produce  certain 
resolutions  of  the  latter  company,  for  the  purposes  of  tlie  action. 
It  appears  to  me  that  the  case  as  against  Mr.  Brent  fails. 

The  case  of  Mr.  De  Burgh  stands  on  grounds  somewhat  different, 
and,  in  one  respect,  somewhat  more  favourable  to  Lord  Londes- 
borough,  for  Mr.  De  Burgh  attended  the  meeting  of  the  27th  of 
January,  and,  at  that  period,  the  allotment  had  not  been  completed ; 
whereas  the  allotment  had  been  actually  completed  before  Mr. 
Brent  was  brought  into  connection  with  the  company.  But  the 
question  is,  whether  the  circumstance  of  the  allotment  not  having 
been  completed  before  the  27th  of  January  is  to  make  Mr.  De 
Burgh  liable  with  Lord  Londesborough  in  respect  of  the  under- 
taking contained  in  the  resolution  of  the  24th  of  January.  Now 
it  is  not  proved  that  Mr.  De  Burgh  took  any  part  whatever  in  the 
allotment  of  the  shares,  and  I  do  not  see  how  any  liability  is  to  be 
fixed  upon  him  as  between  him  and  Lo]:d  Londesborough,  on  the 
mere  ground  that  he  did  not  interfere  upon  the  27th  for  the  purpose 
of  stopping  that  act  being  done,  which  Lord  Londesborough  had 
directed  to  be  done  on  the  24th.  With  reference  to  the  action,  and 
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with  reference  to  the  answer.,  the  case,  as  to  Mr.  De  Bnrgh,  stands 
precisely  on  the  same  footing,  according  to  the  view  I  take  of  it, 
as  the  case  against  Mr.  Brent. 

Tlie  case  of  Colonel  Dickson  is  certainly  the  weakest  of  the 
whole,  for  the  last  meeting  which  he  attended  took  place  on  the 
19th  of  November,  whereas  this   arrangement  with   the   South- 
Eastern  Railway  Company  was  not  made  until  the  month  of  Janu- 
ary, and  the  letters  under  which  the  liability  arose  to  the 
shareholders  in  the  *  company,  were  not  issued  until  the    *  428 
24th  of  that  month.     The  only  circumstance  which  could 
affect  the  liability  of  Colonel  Dickson  is,  that  of  his  having  been  a 
party  to  the  negotiations  between  the  South-Eastern  Bailway  Com- 
pany and  the  Dover,  Deal,  and  Cinque  Ports  Railway  Company. 
Bat  Colonel  Dickson  was  not  a  party  to  the  conclusion  of  these 
negotiations,  nor  is  there  any  thing  to  show  that  he  ever  concurred 
in  the  conclusion  of  the  arrangement  which  was  completed  or 
carried  out  at  the  meeting  of  the  24th  of  January. 
As  to  Mr.  Thompson,  the  observations  which  I  have  made  on 
.  the  other  cases  apply.     He  did  not  come  in  until  the  29th  of  Feb- 
ruary.   It  is  true  he  was  an  active  party  in  the  commencement  of 
the  action  against  Mr.  M'Gregor,  and  seems  to  have  directed  that 
action  to  be  brought ;  but  (as  I  observed  in  Mr.  Brent's  case)  that 
action  was  brought  for  the  benefit  of  the  company,  and  does  not, 
in  my  mind,  import  or  create  any  liability  on  the  part  of  Mr. 
Thompson  to  the  shareholders  in  the   Dover,  Deal,  and   Cinque 
Ports  Railway  Company. 

As  to  Mr.  Mackeson,  I  think  his  case  stands  exactly  on  the 
same  footing  as  the  case  of  Mr.  De  Burgh  ;  and,  looking  therefore 
at  the  cases  of  these  several  parties,  it  does  not  appear  to  me  that 
Lord  Londesborough  has  established  his  case  against  any  one  of 
them. 

The  principles  on  which  the  decision  in  the  case  of  The  Charitor 
hit  Corporation  v.  Sutton  (a)  proceeded,  do  not  seem  to  me  to  be 
wholly  inapplicable  to  the  present  case.  In  tliat  case  there  was  a 
committee  of  management.  Of  that  committee  some  of  the  mem- 
bers acted  far  beyond  their  authority :  others  stood  by  and 
did  not  *  interfere.  Lord  Hardwicke  said  that  those  who  *  429 
had  done  the  acts  were  first  liable  ;  the  others  in  the  second 

(a)  2  Atk.  400. 
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degree.  Here  the  acts  done  were  done  under  the  resolution  of 
Lord  Londesborough,  and  the  two  others  who  concurred  with  hiin 
passed  on  the  24th  of  January ;  and,  if  the  other  directors  could 
be  made  liable  to  the  shareholders,  from  their  not  having  interfered 
to  disturb  those  acts,  they  would,  according  to  the  principle  of  TJu 
Charitable  Corporation  y.  Sutton^  be  liable  only  in  the  second  de- 
gree to  the  shareholders  of'  the  company.  If,  as  between  them 
and  the  shareholders,  they  would  be  liable  only  in  the  second 
degree,  I  am  at  a  loss  to  see  on  what  ground  the  party  liable  in 
the  first  degree  can  establish  a  charge  against  them. 

The  Lord  Justice  Knight  Bruce. — Lord  Londesborough  will  not 
have  to  pay  any  increase  of  costs,  occasioned  by  the  Master's  rejec- 
tion of  the  answers  as  evidence  ;  but,  with  tliat  exception,  we  think 
that  he  must  pay  the  costs.^ 


•430  *  HILLS  V.  R0WLAND.2 

1S53.    June  11.    Before  the  Lords  Justices. 

By  a  lease  empowering  the  lessee  to  baild,  he  covenanted  to  cultivate  th^  part 
of  the  demised  land,  on  which  no  buildings  should  be  erected,  in  a  husband- 
like  manner,  and  there  was  a  clause  of  forfeiture  for  breach  of  covenant. 
The  lessee  built  a  vitriol  factory  on  the  land,  with  the  knowledge  of  the 
lessor,  but,  being  obliged  to  discontinue  the  manufacture  by  an  indictment,  he 
pulled  down  the  manufaetoiy,  and  paid  part  of  the  proceeds  of  the  building 
materials  to  the  lessor,  in  pursuance  of  an  agreement  between  them :  Hdd^ 
that  the  lessor  had  not  in  equity  precluded  himself  from  entering  for  the  noD- 
cultivation  of  the  land  after  the  manufactory  was  pulled  down,  and  an  injunc- 
tion to  restrain  an  action  of  ejectment  was  dissolved. 

Qucere,  whether  a  statement  framed  thus,  *'  it  being  at  variance  with  the  inten- 
tion, &c.,".i8  a  sufficient  allegation  of  a  fact  in  a  bill. 

This  was  an  appeal  from  an  order  of  Yice-Ghancellor  Stuabt 
granting,  on  motion,  an  injunction  to  restrain  execution  on  a  judg- 
ment at  law,  upon  an  ejectment  for  breach  of  covenants  in  a  lease. 

The  lease  was  dated  the  21st  of  February,  1844,  and  was  made 
between  James  Messenger  the  elder,  and  Mary  Ann  his  wife,  and 

I  See  2  Lindley  Partn.  (Eng.  cd,  1S60)  1144. 
*  S.  C,  22  L.  J.  Ch.  964. 
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James  Messenger,  Greorge  Bance  and  Mary  Ann  his  wife,  of  the 
first  part ;  Henry  Rowland  and  James  Smith  of  the  second  part ; 
and  Arthur  Hills  of  the  third  part.  It  contained  a  covenant  by 
Arthur  Hills  (the  lessee)  in  the  following  words:  ^^And  the 
said  Arthur  Hills,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  do  hereby  also  covenant,  promise,  and  agree  that  he  or 
they  shall  or  will  use,  cultivate,  and  manage  such  part  of  the  said 
pieces  or  parcels  of  land,  upon  which  no  buildings  shall  be  erected, 
in  a  good  and  husband-like  manner  and  condition,  and  shall  not 
sell  from  off  the  said  land  any  soil,  earth,  or  gravel  therefrom, 
except  that  he,  the  said  Arthur  "Hills,  his  executors,  administra- 
tors, and  assigns,  shall  and  may,  if  he  or  they  shall  think  proper, 
dig  up  and  convert  the  soil  of  the  said  piece  of  ground,  now 
used  as  a  brick  field,  into  bricks,  and  to  burn  the  same  thereon 
for  the  purpose  of  using  the  same  in  any  buildings  or  erections  upon 
the  said  demised  premises,  but  not  otherwise,  paying  unto  the 
said  lessors  for  the  *  time  being  at  and  after  the  rate  of  2«.  *  431 
per  1000  for  such  bricks  so  made  thereon  by  him,  the  said 
Arthur  Hills,  his  executors,  administrators,  and  assigns,  and  shall 
and  will,  from  time  to  time,  and  at  all  times  during  the  said  term, 
at  his  and  their  own  costs  and  charges,  keep  in  gooji  repair  all 
buildings  which  may  hereafter  be  erected  thereon,  and  every  part 
thereof,  and  sliall  and  will,  if  he  shall  ei^ct  a  dwelling-house 
thereon,  paint  in  good  oil  colours  all  such  parts  of  the  outside 
thereof  as  are  usually  or  ought  to  be  painted  once  in  every  four 
years,  and  the  inside  parts  thereof  once  every  seven  years  of  the 
said  term." 

Soon  after  the  execution  of  the  lease  the  lessee  erected  upon  the 
demised  land  a  vitriol  manufactory,  and  also  a  naphtha  manufac- 
tory, and  nearly,  covered  the  whole  of  the  land  with  the  buildings 
constituting  such  manufactories,  the  vacant  ground  being  used  in 
connection  therewith ;  and  such  erections  were  built  and  completed 
with  the  knowledge  and  consent  of  the  lessors,  who  were,  before 
the  lease  was  granted,  well  aware  of  the  purposes  to  which  the 
land  was  to  be  applied. 

Some  time  in  the  year  1851  an  indictment  was  preferred  against 
the  lessee  in  respect  of  the  vitriol  and  naphtha  manufactories,  and 
the  other  buildings  in  connection  therewith,  being  a  nuisance.  By 
reason  of  this  proceeding,  and  of  the  buildings  not  being  adapted 
to  any  other  purpose,  it  was  arranged  between  the  lessors  and  the 
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lessee  that  the  buildings  should  be  taken  down,  and  tiie  materialB 
sold,  and  part  of  the  proceeds  paid  to  the  lessors.  This  arrange- 
ment was  carried  into  efifect,  and  two  sums  of  150Z.  and  12L  were 
paid  to  the  lessors  out  of  the  proceeds  of  sale  of  the  materials. 

Afterwards  the  lessee  deposited  the  lease  by  way  of 
*482    *  equitable  mortgage  with  the  London  and  Westminster 
Bank,  and  in  February,  1852,  he  was  declared  bankrupt 

By  a  decree  dated  the  26th  of  June,  1852,  in  a  foreclosure  siiit 
instituted  by  the  mortgagees,  the  leasehold  premises  were  ordered 
to  be  sold  in  default  of  payment  of  the  principal,  interest,  and  costo, 
due  in  respect  of  the  mortgage. 

All  rent  which  became  due  in  respect  of  the  premises  previoudy 
to  the  bankruptcy  was  paid  by  the  lessee,  and  he  duly  performed 
the  covenants  in  the  lease  until  he  became  bankrupt. 

On  the  1st  of  January,  1858,  the  lessors  commenced  an  action 
of  ejectment  in  the  Court  of  Exchequer  to  recover  possession  of 
the  land,  by  reason  of  alleged  breaches  of  the  covenants  contained 
in  the  lease,  for  payment  of  rent,  and  for  cultivation  and  manage- 
ment of  the  land.  The  action  was  tried  at  the  Surrey  Assizes, 
held  in  Hilary  Term,  1858,  and  a  verdict  was  given  for  the  plain- 
tiffs on  both  of  the  breaches.  An  application  was  made  to  enter  a 
nonsuit,  but  wasreftised,  and  the  plaintiffs  in  the  action  obtained 
judgment  against  the  lessee. 

The  lessee  and  his  mortgagees  then  filed  the  present  bill  against 
the  lessors,  stating  that  the  proceedings  at  law  were  contrary  to 
equity,  ^^  it  being  at  variance  with  the  intention  of  the  parties  to 
the  lease,  and  the  agreement  come  to  for  the  granting  of  such 
lease,  that  the  tenant  should  remain  subject  to  such  covenant  after 
buildings  had  been  erected ; "  and  that  such  lease,  so  far  as  it 
bound  the  lessee  to  cultivate  and  manage  the  land  in  a  good 
^488  and  husband-like  manner,  after  the  land,  by  *  reason  of 
buildings  being  erected  thereon,  ceased  to  be  agricultural 
land,  was  incorrectly  framed,  and  ought  to  be  re-formed  and  cor- 
rected ;  and  that  such  lease  was,  in  fact,  prepared  by  the  solicitor 
of  the  lessors,  and  was  never  submitted  to  or  approved  of  by  any 
solicitor  acting  for  the  lessee. 

The  bill  further  stated  that  the  assignees  of  the  lessee  bad 

never  elected  to  take  to  the  lease,  and  that  the  lessors  abstained 

from  taking,  and  had  not  taken,  any  step  to  cdnfipel  such  election, 

and  by  reason  thereof  the  lessee,  and  tiie  London  and  Westmin- 
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ster  Bank,  had  been  left  hj  the  aflBlgnees  and  leBSors  in  uncertainly 
as  to  their  rights,  obligationa,  and  position,  and  had  been  unable  to 
act  in  relation  to  the  said  land  and  premises,  and  that  had  the 
sfisignees  elected  not  to  take  to  the  lease,  the  plaintiffs  would  have 
been  willing  to  pay  the  rent,  and  to  have  performed  all  the  cove- 
nants in  the  lease ;  and  that  in  case  the  assignees  had  elected  to 
take  to  the  lease,  the  London  and  Westminster  Bank  would,  in 
fact,  have  seen  to  the  payment  and  performance  of  such  rent  and 
covenants ;  so  that  in  either  case  there  would  not  have  been  any 
breach  of  covenant. 

The  prayer  was  for  an  injunction  to  restrain  the  lessors  from 
taking  possession  of  the  hereditaments  comprised  in  the  lease,  and 
from  all  further  proceedings  in  the  action,  and  that  the  lease 
xnight  be  rectified  and  re-formed  so  as  to  limit  the  covenant  to  cul- 
tivate and  manage  in  a  good  and  husband-like  manner  until  the 
erection  of  buildings  on  the  land. 

The  Vice-Chancellor  granted  the  iii^unction,  the  plaintiff  in 
equity  undertaking  to  pay  rent,  and  made  adequate  compen- 
sation to  the  defendants,  such  compensation  to  *  be  deter-    *  434 
mined  by  arbitration,  if  the  defendante  so  required. 

• 
i&.  Baeon  and  Mr.  W.  W.  Cooper^  for  the  appellants. 

Mr.  MalinSy  Mr.  Ogle^  and  Mr.  Charles  HaHj  for  the  respon- 
dents. —  The  conduct  of  the  landlords  amounted  to  a  dispensation 
with  the  covenant.  They  knew  of  the  erection  of  the  manufac- 
tory, and  accepted  rent  after  it  had  become  impracticable  to  restore 
the  land  to  cultivation ;  and  they  actually  received  part  of  the 
proceeds  of  the  building  materials  when  the  works  were  pulled 
down.  After  standing  by  and  seeing  the  lessees  lay  out  their 
i&oney  in  the  buildings,  and  participating  in  the  proceeds,  they 
cannot  in  equity  enforce  the  legal  right  if  such  right  exists.  It 
was,  however,  a  surprise  upon  the  plaintiffit  in  equity  to  find  that 
such  a  right  could  be  held  to  exist  even  at  law. 

The  Lord  Justice  Kkight  Bbuce.  —  A  Court  of  Law  has 
decided  adversely  between  these  parties,  that  the  covenant  in  the 
kaae  in  question  '^  for  using,  cultivating,  and  managing  such  part 
of  the  land  upon  which  no  buildings  shall  be  erected,"  extends, 
acoording  to  ite  true  construction,  to  land  that  after  having  been 
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built  upon  had  been  cleared  of  the  buildings ;  and  the  same  Comt 
has  also  decided  between  the  same  parties  that  after  the  buildings 
which  stood  upon  this  land  had  been  cleared  away  the  land  was 
not  used,  cultivated,  and  managed  in  a  good  and  husband-like  inaD' 
ner  and  condition ;  namely,  that  from  February  or  March,  1852, 
when  the  buildings  were  removed,  until  the  following  August,  or 
the  end  of  the  following  December  (it  is  immaterial  which),  ibe 
land  had  been  treated  in  a  manner  at  variance  with  the 
*  485  covenant,  and  in  opposition  to  it.  *  If  we  were  at  liberty  to 
enter  into  the  question  of  the  propriety  of  the  decision  at 
law  (which  I  do  not  apprehend  that,  in  the  circumstances  of  the 
case,  we  are),  I  do  not  see  any  reason  in  point  of  law,  or  in  point 
of  fact,  for  dissenting  from  the  adjudication. 

That  being  so,  I  am  at  a  loss  to  see  what  equity  there  is  in  the 
case.  If  the  breaches  material  to  be  considered,  or  any  breach 
material  to  be  considered,  had  been  before  the  taking-down  of  the 
buildings,  then  much  of  the  argument  we  have  heard  would  have 
been  more  material  than  I  have  been  able  to  consider  it  to  be ;  but 
confining  our  attention,  as  we  have  done,  and  as  in  effect  the  jurj 
and  the  Court  of  Law  also  did,  to  the  breaches  after  the  buildings 
were  taken  down,  I  do  not  see  any  equity.  There  was  no  lying 
by,  no  encouragement,  no  license,  no  acquiescence,  either  in  a 
legal  or  (if  there  be  a  different  sense  here)  in  an  equitable  sense 
of  the  expression. 

There  is  a  suggestion  upon  the  bill  —  if  the  word  suggestion  is 
not  too  strong  a  term  —  that  there  was  an  intention  to  make  the 
lease  correspond  with  an  agreement  for  a  lease  which  preceded  the 
lease.  I  doubt  much  whether  that  case  is  upon  the  bill  in  point  of 
pleading ;  but  assuming  the  case  to  be  upon  the  pleadings,  yet  the 
evidence  makes  out  no  such  thing.  It  should  be  shown  for  the 
purpose  of  establishing  that  proposition  that  the  parties  had  in- 
tended that  the  lease  should  execute  the  agreement,  and  should  do 
neither  more  nor  less,  and  that  by  mistake  it  had  failed  in  its  pur- 
pose, and  that  the  present  plaintiff  had  come  with  reasonable 
despatch  to  complain  of  it.  Now  the  lease  was  in  1844,  — this  bill 
was  filed  in  1853.  [After  commenting  on  the  evidence,  his  Lord- 
ship said :] 
*  436  *  The  case,  therefore,  seems  to  me  to  fail.  It  is  said  tiiat 
it  will  be  improved  at  the  hearing:  it  may  be  so,  but 
there  does  not  seem  to  me,  at  present,  sufficient  probability  of 
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(hat  to  make  it  right  to  maintain  the  injunction.    I  think  that  the 
injunction  should  be  refused,  without  prejudice  to  any  question. 

The  Lord  Justice  Turner.  —  This  bill  is  founded  oh  two  alleged 
equities,  —  one  to  have  the  lease  re-formed;  the  other,  that  the 
position  of  the  tenant  has  been  so  altered,  with  the  concurrence  of 
the  landlords,  as  to  entitle  the  tenant  to  relief  against  forfeiture. 
With  regard  to  re-forming  the  lease,  it  is  to  be  observed  that  there 
was  a  written  agreement,  followed  by  a  regular  lease,  differing  in 
many  particulars  from  the  agreement.  The  primd  facie  conclusion 
from  these  facts  is,  that  there  was  a  new  agreement  with  which 
the  lease  is  in  conformity.  This  is  attempted  to  be  met  by  evi- 
dence of  what  was  the  intention  of  the  lessee's  solicitor.  But  we 
most  also  consider  what  was  the  intention  of  the  landlords.  Sup- 
pose the  lessee's  solicitor  had  said,  ^^  I  mean  the  covenant  only  to 
be  applicable  so  long  as  no  buildings  have  been  erected."  Would 
the  landlords  have  agreed  to  that  ?  There  is  nothing  to  show  that 
they  would.  If  the  solicitor,  in  settling  the  terms  of  the  lease, 
fell  into  the  error  of  inserting  a  covenant  going  beyond  the  inten- 
tion of  the  parties,  the  plaintiff's  remedy  is  against  him,  and  not . 
against  the  landlords. 

With  regard  to  the  alteration  in  the  tenant's  position,  the  only 
conduct  on  the  part  of  the  landlords  which  is  capable  of  being 
relied  on,  seems  to  be  their  concurrence  in  the  arrangement  as  to 
pulling  down  the  buildings,  and  I  do  not  see  how  this  can  affect 
the  question  as  to  the  cultivation  of  the  land  after  the  buildings 
were  pulled  down.  I  think  that  both  grounds  fail,  and  that  the 
injunction  must  be  dissolved. 


*  WEBSTER  V.  WEBSTEB-i  *  487 

1853.    July  16.    Before  the  Lords  Justicbs. 

A  leparAtkni  deed  in  which  the  husband  oovenants  with  a  surety  that  he  will  not 
Tuit  the  wife  without  the  suirety^s  consent,  does  not  contemplate  reconciliation 
and  inhse^ent  separation,  so  as  to  be  void  as  being  contrary  to  public 
policy. 

Where  a  husband  in  a  separation  deed  covenanted  with  a  surety  (who  covenanted 

>  8.  C.  22  L.  J.  Ch.  837 ;  17  Jur.  815. 
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to  indemnifj  the  hoftband  against  the  wife's  debts)  to  paj  the  wife  an  ammitf 
for  life :  Held^  that  a  subsequent  agreement  between  the  husband  and  smetj, 
that  if  the  wife  returned  to  live  with  the  husband  the  annuity  should  oontinae, 
was  valid  and  enforceable  in  equity.' 

This  was  an  appeal  from  the  decision  of  Yice-Chancellor  Stuibt, 
oyerruling  a  demurrer  of  an  executor  to  a  creditor's  bill  seeking 
the  administration  of  a  testator's  estate.  The  case  is  rep(uled 
below  in  Messrs.  Smale  and  Giffard's  Reports,  Yol.  I.  page  491, 
where  the  material  allegations  in  the  bill  are  fully  set  out.  The 
following  simimary  of  them  may  be  here  found  convenient. 

By  a  deed  of  separation  dated  the  4th  of  September,  1844,  made 
between  the  testator,  his  wife,  and  a  surety,  the  husband  cove- 
nanted with  the  surety  that  the  wife  might  at  all  times  during  her 
life  live  apart  from  her  husband,  and  that  the  husband  would  not, 
without  the  consent  of  the  surety,  visit  her,  or  come  into  any  houae 
in  which  she  should  reside.  The  husband  also  covenanted  with 
the  surety  to  pay  the  wife  for  her  life  an  annuity  of  65Z.  per  annum. 
And  the  surety  covenanted  to  indemnify  the  husband  against  the 
wife's  debts.  The  separation  accordingly  took  place,  and  con- 
tinued till  1845,  when  the  husband,  being  in  a  bad  state  of  health, 
requested  her  to  return  to  him,  stating  that  if  she  did  so  the  an- 
nuity sliould  continue  payable.  She  declined  doing  so  unless  with 
the  consent  of  the  surety ;  whereupon  the  husband  went  to  the 
surety  and  stated  that  if  the  wife  returned  to  him  the  annuity 
should  not  only  be  continued,  but  should  be  secured  on  his  real 
estate.  On  this  assurance  the  wife  returned  to  her  husband,  and 
lived  with  him  till  his  death.  The  present  bill  was  filed  by  the 
widow  against  the  husband's  executor  and  executrix,  and  the 
surety,  for  the  administration  of  the  husband's  estate. 

*  438  *  Mr.  Malins  and  Mr.  Macqueen^  for  the  appellants,  con- 
tended that  the  deed  was  not  of  that  kind  which  had  been 
held  valid,  the  covensmt  that  the  husband  would  not  visit  the  wife 
without  the  surety's  consent  obviously  implying  that  with  such 
consent  he  might  visit  her,  and  consequently  contemplating  recon- 
ciliation and  subsequent  separation.     Such  a  contract  is  contrary 

« 

>  See  Randle  v.  Gould,  8  El.  &  Bl.  457 ;  4  Jur.  N.  8.  304;  27  L.  J.,  Q.  B. 
67 ;  6  W.  R.  108 ;  Byrne  v.  Lord  Carew,  13  Ir.  £q.  Rep.  1 ;  Bateman  o.  Ross,' 
1  Dow,  245 ;  Bindley  v.  Mulloney,  L.  R.  7  £q.  343. 
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to  public  polii^.  We$tmeath  v.  Westmeathj  (a)  which  oyerrules 
Rodney  y.  Chambers  ;  (()  WiUon  v.  Mushett.  ((?)  The  agreemeat 
that  the  annuity  should  continue  after  reconciliation  was  voluntary 
and  ineffectual. 

Mr.  Lee  and  Mr.  0.  Sally  in  support  of  the  hill,  were  not  called 
upon. 

The  Lord  Justice  Knight  Bruce.  —  If  there  is  an  arguable 
point  on  this  deed,  there  is  only  one.  The  deed  contains  this 
covenant:  [His  Lordship  read  the  part'  of  the  covenant  agreeing 
that  the  wife  might  live  apart  from  her  husband.]  ^ow  if  the 
covenant  had  ended  there,  no  question  could  have  been  raised,  for 
the  deed  would  have  been  one  the  legal  validity  of  which  is  estab- 
lished by  repeated  decisions.  The  question,  therefore,  is,  whether 
the  covenant  not  to  visit  the  wife  without  the  surety's  consent 
alters  the  case.  The  argument  is,  that  although  the  husband 
might  well  covenant  not  to  visit  his  wife  at  all,  he  cannot  covenant 
not  to  visit  her  without  the  trustee's  consent.  To  that  argument 
I  cannot  accede.  It  is  said  that  the  wife  had  an  annuity  which 
was  liable  to  cease  on  her  returning  to  live  with  her  husband,  and 
that  after  he  had  persuaded  her  to  return  on  a  promise  that  the 
annuity  should  continue,  his  representatives  may  neverthe- 
less insist  that  the  annuity  ceased.  *  Such  a  proposition  is  *  489 
merely  irrational.    The  appeal  must  be  dismissed. 

The  Lord  Justice  Turner.  —  Two  questions  have  been  raised : 
first,  whether  the  deed  is  illegal ;  secondly,  whether  —  if  it  is  not 
—the  annuity  ceased  on  the  wife's  return  to  live  with  her  husband. 
As  to  the  first  question,  the  case  of  Westmeaih  v.  Westmeath  (a) 
differs  materially  from  the  present,  as  the  deed  there  contemplated 
subsequent  reconciliations  and  separations  from  time  to  time.  It 
is  said  that  the  covenant  not  to  visit  without  consent  in  effect 
amounts  to  the  same  thing.  But  I  think  that  we  ought  not,  with- 
oat  necessity,  to  put  a  construction  upon  this  covenant  which  would 
make  it  destroy  the  validity  of  the  rest  of  the  deed,  and  I  do  not 
thi&k' there  is  any  such  necessity. 

Upon  the  second  question,  it  seems  to  me  impossible  to  maii^ 

(a)  Jac.  140;  1  Dow,  «  Q.  519.  (c)  3  B.  dl;  Ad.  743. 

(&)  2  East,  2S3.  /     • 
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tain  that  when  tlie  husband  says  to  the  surety,  in  a  separation 
deed,  that  if  the  wife  will  return  an  annuity  shall  continue  to  be 
paid,  that  is  not  a  perfectly  good  contract  available  in  equity.  I 
think  the  demurrer  was  very  properly  overruled.  As  the  whole 
case  is  open,  we  can  direct  the  demurrer  to  be  overruled  with  costs, 
although  the  Vice-Chancellor  has  not  done  so. 

Demurrer  overruled,  with  costs  below  and  on  appeal. 


*  440  *  GOTTLIEB  t;.  CRANCH.1 

1853.    July  19.    Before  the  Lords  Justicbs. 

A  money  lender  agreed  to  advance  a  sum  at  8  per  cent  per  annnm,  and  the 
premiuma  on  the  insurance  of  the  borrower's  life.  The  borrower  executed  i 
bond  with  sureties,  conditioned  for  payment  of  an  annuity  during  his  life 
equal  to  the  above  aggregate  sums,  and  any  increase  in  premiums  by  reason 
of  the  grantor  being  abroad ;  and  the  condition  also  provided  for  the  cesser 
of  the  annuity  on  notice  and  payment  of  the  original  sum  advanced,  and  all 
arrears  of  the  annuity  up  to  that  time,  but  said  nothing  as  to  the  polirj: 
Held  that,  on  redemption,  the  borrower  had  ne  equity  to  have  the  policy 
delivered  to  him.' 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuabt, 
directing  a  grantee  of  an  annuity  which  had  been  redeemed  to 
deliver  up  a  policy  of  assurance  efifected  by  him  on  a  grantor's  life. 

The  treaty  for  the  grant  of  the  annuity  conmienced  in  November, 
1821,  when  the  plaintiff,  having  occasion  for  the  sum  of  200/.,  an- 
swered an  advertisement  inserted  by  one  Mr.  Burt  in  a  provincial 
newspaper,  and  desired  to  know  on  what  terms  Mr.  Burt  would 
make  the  required  advance. 

Mr.  Burt  replied  by  letter,  dated  the  28d  of  November,  1821,  as 
follows :  ''  The  terms  of  loan  are  eight  per  cent,  besides  insurance 
of  the  life ;  one  or  two  guarantees  also  of  undeniable  responsibility 

•  »  S.  C,  22  L.  J.  Ch.  912;  17  Jur.  704. 
"  See  Courtenay  v.  Wright,  2  Giff.  387 ;   6  Jur.  N.  S.  1283 ;  Ex  parU 
Lancaster,  4  De  G.  &  S.  524 ;  Knox  v.  Turner,  L.  R.  9  £q.  155 ;  S.  C,  L.  R. 
6  Ch.  Ap.  515 ;  Lea  v.  Hinton,  5  De  G.,  M.  A  G.  823;  Diysdale  v.  Piggott,  22 
Beav.  238;  8  De  G.,  M.  &  G.  546. 
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and  character  will  be  required ;  I  should  like  a  reply  at  your  earli- 
est convenience,  as  in  the  hope  of  your  negotiation  being  final  I 
have  discontinued  the  advertisement." 

The  terms  wero  acceded  to,  and  some  delay  having  taken  place 
in  completing  the  transaction,  the  plaintiff  wrote  to  Mr.  Burt,  who, 
it  appeared,  acted  in  the  transaction  as  the  agent  of  a  Mr.  John 
Pollard  Davey,  and  in  answer  received  from  Mr.  Burt  the  following 
letter,  dated  the  3d  January,  1822:  ^^My  dear  Sir,  —  When  your 
messenger  called  at  my  office  yesterday,  I  was  too  much  engaged 
to  reply  to  your  favour,  and  without  reference  to  Mr.  Davey  I 
hardly  know  what  answer  to  give,  as  every  thing  now  seems  to 
depend  on  him.  The  settlement  of  the  business  would  be,  I  think, 
much  facilitated  by  your  seeing  Mr.  Davey,  either  at  his 
house  or  abroad,  *  when  you  can  fix  the  day  next  week,  let  *  441 
it  be  either  Thursday  or  Friday,  when  you  and  he  and  the 
goarantees  can  attend,  informing  me  of  the  same ;  previous  to 
which  attendance  Mr.  Davey  should  wait  on  Messrs.  Eastlakes, 
and  desire  them  to  order  the  policy,  and  have  it  dated  on  the  same 
day,  whether  Thursday  or  Friday,  as  the  business  is  settled,  because 
nntil  the  money  is  advanced  no  interest  in  your  life  arises  on  the 
part  of  his  son,  who  is  the  lender  of  the.  money,  and  who  must  be 
the  insurer  of  your  life." 

In  pursuance  of  this  letter  the  plaintiff  had  an  interview  with 
Mr.  Davey,  the  father  of  John  Pollard  Davey,  and  a  policy  of  in- 
surance on  the  plaintiff's  life  was  ordered,  and  the  10th  of  Janu- 
ary was  appointed  to  complete  the  transaction. 

The  amount  of  premium  required  for  insuring  the  plaintiff's  life 
in  the  European  Office  in  the  sum  of  200/.  was  5/.  9s.  2d.y  which  it 
was  stipulated  and  i^eed  that  the  plaintiff  should  pay  in  addition 
to  the  interest  on  the  sum  of  200/.  at  the  rate  of  eight  per  cent  per 
annum. 

On  the  10th  of  January,  1822,  the  transaction  was  completed, 
Mr.  Burt,  as  the  agent  of  John  Pollard  Davey,  advancing  to  the 
plaintiff  the  200/.,  and  the  plaintiff  and  three  sureties-,  William 
Hayne  Grylls,  John  Orouch  Grylls,  and  Edward  Jorey,  executing 
a  bond,  dated  the  10th  of  January,  1822,  whereby  the  plaintiff  an^ 
William  Hayne  Grylls,  John  Crouch  Grylls,  and  Edward  Jorey 
became  jointly  and  severally  bound  to  John  Pollard  Davey  in  the 
penal  sum  of  400/.,  with  a  condition  for  making  the  same  void  on 
payment  by  the  plaintiff  and  William  Hayne  Grylls,  John  Grouch 
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Orylls,  and  Edward  Jorey,  their  heirs,  execators,  or  admiiiisiatiton, 
or  some  or  one  of  them,  to  John  Pollard  Davey,  his  execo- 

*  442    tors,  *  administrators,  or  assigns,  during  the  plaintiff's  life, 

an  annuity  of  ill.  9$.  2d.<,  by  quarterly  portions,  on  the  sey- 
oral  days  therein  mentioned,  during  the  continuance  of  .the  annuity, 
or  ia  the  space  of  twenty-one  days  at  farthest  after  each  of  the  said 
days,  without  any  deduction  or  abatement  whatsoever,  with  a  pro- 
portionate part  of  such  annuity  in  case  the  plaintiff  should  die  on 
any  otiieF  day  than  one  of  the  quarterly  days  of  payment,  from  the 
time  which  the  plaintiff  had  lived  of  the  then  current  quarter  of  a 
year,  and  on  payment  in  like  manner  to  John  PoUard  Davey,  his 
executors,  administrators^  or  assigns,  of  all  additional  premiums  of 
insurance  oocasioned  to  or  paid  by  him  or  them  in  consequence  of 
the  plaintiff  being  ordered  abroad  on  foreign  service,  or  othenriBO 
absenting  himself  from  this  kingdom ;  or  —  in  case  at  or  after  tiie 
expiration  of  two  years  from  the  date  of  the  bond  the  plaintiff  and 
William  Hajme  Orylls,  John  Grouch  Orylla,  and  Edward  Jorey, 
or  either  of  them,  their  or  either  of  their  heirs,  executors,  or  ad- 
ministrators, riiould  be  desirous  of  redeeming  the  annuity  or  yearly 
sum  of  21L  9s.  2d.,  and  of  such  their  or  either  of  their  intention 
should  give  six  calendar  months'  notice  in  writing  under  their  or 
either  of  their  hands  unto  John  Pollard  Davey,  his  executon, 
administrators,  or  assigns  —  that  then  and  in  that  case  on  pay- 
ment unto  John  PoUard  Davey,  his  executors,  administrators,  oi 
assigns,  at  the  expiration  of  such  notice  as  aforesaid,  or  of  any 
other  similar  notice  which  might  be  afterwards  given,  of  the  som 
of  200/.,  being  the  original  purchase^noney  of  the  annuity,  and  all 
arrears  of  the  same,  together  witii  the  costs,  dami^s,  charges, 
additional  premium,  or  additional  premiums  of  insurance,  and  all 
other  expenses  whatsoever,  at  any  time  or  times  incurred  or  sus- 
tained by  John  Pollard  Davey,  his  executors,  administrators,  or 
assigns^  with  relation  to  the  annuity  up  to  and  inclusive  of  the  day 

of  redeeming  the  same. 

*  448       *  Simultaneously  with  the  bond  the  plaintiff  and  the  same 

sureties  executed  a  warrant  of  attorney  of  the  same  date  to 
gnter  up  judgment  for  4002.,  with  costs  of  suit,  subject  to  a  defeas* 
ance  in  similar  terms  to  those  of  the  oonditioo  of  tlie  bond. 

On  the  same  day  an  insurance  was  effected  on  the  life  of  the 
plaintiff  in  the  European  Life  Insurance  Company  for  the  amount 
of  tbe  kan^  dated  the  same  10th  of  January,  1822^  and  thereby,  in 
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consideratioii  of  the  yearly  sum  of  52.  9s.  2ci.,  to  be  paid  to  the 
company,  the  funds  and  property  of  the  company  were  made  sub- 
ject and  liable  to  pay  and  satisfy  within  six  calendar  months  after 
the  due  proof  should  be  reoeiTed  of  the  death  of  the  plaintiff,  unto 
John  Pollard  Davey,  his  executors,  administrators,  or  assigns,  the 
sum  of  2002.,  and  such  further  sum  or  sums  a»  should,  under 
the  regulations  of  the  company,  be  appropriated  as  a  bonus  to 
the  policy. 

By  an  indenture  dated  the  22d  of  September,  1849,  in  considera- 
tion of  1852.,  the  annuity,,  and  all  arrears  thereof,  and  also  the 
bond,  warrant  of  attorney,  and  policy  of  insurance,,  were  assigned 
to  the  defendant  Elizabeth  Cranch,  her  executors,  administrators, 
and  assigns,  for  her  and  tiieir  own  absolute  use. 

On  the  22d  of  April,  1852,  the  plaintiff,  in  pursuance  of  a  notice 
giTen  according  to  the  terms  of  the  bond,  paid  to  Elizabeth  Cranch 
the  sum  of  200/.  for  the  repurchase  of  the  annuity,  and  at  the  same 
time  paid  up  all  the  arrears,  and  thereupon  demanded  tlie  delivery 
of  the  bond,  warrant  of  attorney,  and  policy  of  assurance.  The 
solicitor  of  Mrs.  Cranch  delivered  up  to  the  solicitor  of  the  plain- 
tiff the  boaad  and  warrant  of  attorney,  but  refiised  to  deliver  up 
the  policy. 

*  The  plaintiff  then  filed  the  present  bill,  charging  that  *  444 
Elizabeth  Cranch  was  in  equity  a  mere  trustee  of  the  policy 
Ifx  the  plaintiff ;  and  prajring  tiiat  it  might  be  declared  that  the 
pfauDlaff  was  entitled  in  equity  to  the  policy,  and  to  the  money  to 
arise  therefrom ;  and  that  the  defendant  Elizabeth  Cranch  might 
be  decreed  to  assign  and  deliver  the  said  policy  of  assurance  to  the 
plaintiff  free  from  all  incumbrances  created  thereon  by  the  defend* 
ant;  and  that  the  defendant  might  be  ordered  to  pay  the  costs  of 
the  suit. 

Mr.  ChandU$9  and  Mr.  Speedy  for  the  plaintiff.  —  By  the  ver j 
terms  of  the  original  arrangemient  the  transaction  was  a  loan  of 
200{.  at  eight  per  cent.  The  grantor  paid  the  premiums  on  the 
policy,  and  became  entitled  to  it  when  the  loan  was  paid  off.  The 
stipalation  as  to  paying  additional  premiums  of  itself  was  sufBcient 
to  show  the  true  nature  of  the  contract. 

They  referred  to  Phillips  v.  Eastwood  ;  (a)  Hz  parte  Andrews;  (6) 
(a)  U.  A  6.,  temp.  Sug.  289.  (h)  2fBoM,  401. 
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Holland  y.  Smith  ;  (a)  Humphrey  y.  Arabin  ;  (i)    WiUiafM  y.  Atr 
ktfn$  ;  (c)  Godsall  y.  Boldero.  (d) 

Mr.  GHffardj  for  the  defendant,  was  not  called  upon. 

m 

The  Lord  Justice  Knight  Bruce.  —  The  mere  circumstanoe 

that  a  purchaser  of  an  annuity  insures  the  Hfe  on  which  the 

annuity  depends,  does  of  course  not  giye  to  the  person  or  estate 

that  pays  the  annuity  an  interest  in  the  policy.    In  that 

*  445    simple  state  *  of  things  the  policy  belongs  merely  to  the  per- 

son who  has  chosen  to  effect  it  for  his  own  protection  or 
advantage.  It  generally,  or  often,  happens  that  when  an  annnity 
is  purchased,  the  amount  of  the  annuity,  or  the  price  to  be  giYen^is 
fixed  on  the  principle  of  obtaining  for  the  purchaser  a  certain 
amount  per  cent  for  his  purchase-money,  and  enough  also  to  insure 
on  the  ordinary  terms  the  life  on  which  the  annuity  depends.  If 
there  is  no  more  in  the  case,  the  rights  of  the  purchaser  remain 
exactly  as  they  would  have  done  if  the  price  or  amount  had  been 
calculated  without  reference  to  any  such  considerations.  So  also 
it  is  not  an  uncommon  thing,  when  the  price  or  amount  of  the 
annuity  has  been  fixed  with  reference  to  such  considerations,  to 
provide  that  if  the  person  on  whose  life  the  annuity  depends  shall 
go  to  India,  or,  in  case  of  a  man,  shall  enter  into  the  military  ser- 
vice, by  which  the  expense  of  insurance  is  increased,  the  amount 
of  the  difference  shall  be  paid  by  way  of  addition  to  the  annuity, 
because  that  changes  the  calculation,  or  (I  should  rather  say)  adds 
a  new  element  to  those  upon  which  the  calculation  generally  pro- 
ceeds. And  if  there  is  nothing  more  in  the  matter  than  that  com- 
mon ingredient  in  the  transaction,  this  also  does  not  vary  the  case, 
because  in  each  of  those  states  of  circumstances  it  is  at  the  option 
of  the  purchaser  of  the  annuity  whether  he  will  insure  or  not, 
whether  he  will  make  a  contract  with  an  insurance  office,  or 
become  his  own  insurer.  Nor  does  it  make  a  difference  though 
there  shall  be  a  covenant  that  the  person  on  whose  life  the  annuity 
depends  shall,  on  a  reasonable  request,  attend  at  an  insurance 
office,  in  order  that  the  medical  officer  there  may  examine  the  life, 

(a)  6  Esp.  11.  (6)  LI.  &  G.,  temp.  Plunket,  318. 

(c)  2  Jo.  &  Lat.  603 ;  see  also  Ex  parte  Yarnisb,  1  Mont,  D.  &  De  6.  514. 

(d)  9  East,  72 ;  2  Smithes  Leading  Cases,  p.  167 ;  but  see  Dalby  9.  IndU 
Assurance  CompaDy,  18  Jar.  1024. 
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and  see  whether  the  insurance  is  one  fit  to  be  taken.  That  also  is 
commoi^.  There  may  be  particular  circumstances  of  contract,  or 
tliere  may  be  representations,  express  or  to  be  inferred,  that 
may  change  the  nature  of  the  case.  I  have  looked  *  in  vain  *  446 
for  any  such  circumstance  here.  I  find  nothing  but  a  plain 
declaration  of  the  principle  on  which  the  calculation  proceeded,  and 
which  is  more  or  less  involved  in  every  one  of  these  annuity  trans- 
actions, whether  mentioned  or  not ;  but  the  purchaser  of  the 
annuity  still  remained  at  liberty  either  to  drop  or  keep  up  the 
policy.  The  grantor  could  not  complain,  whether  he  did  or  did 
not  keep  it  up.  The  purchaser  might  have  been  his  own  insurer, 
at  his  own  choice,  for  his  own  benefit,  and  at  his  own  risk. 

Therefore  I  do  not  see  any  ingredient  in  the  present  case  upon 
which  it  can  be  brought  within  the  authorities  cited.  The  plain- 
tiff's counsel  has  made  the  most  of  his  materials,  but  has  not  been 
able  to  convince  me  that  there  is  any  thing  in  his  cause  but  sub- 
stantially the  ordinary  and  simple  transaction  that  I  have  men- 
tioned, in  which  the  policy  belongs  to  the  purchaser  of  the  annuity, 
as  I  think  this  does. 

TfiE  LoBD  Justice  Turner.  —  As  a  general  rule  it  is  not  disputed, 
that  where  the  grantee  of  an  annuity  insures  the  life  of  the  grantor, 
the  policy  effected  belongs  to  the  grantee.  The  question  here  is, 
whether  there  are  any  special  circumstances  to  take  this  case  out 
of  the  general  rule.  Was  there  any  contract  between  these  par- 
ties that  the  policy,  on  the  redemption  of  the  annuity,  should 
belong  to  the  grantor  ?  for  the  case,  no  doubt,  might  be  affected  by 
such  a  contract.  I  see  no  evidence  of  any  such  contract.  The 
first  letter  which  passed  between  the  parties  refers  indeed  to  its 
being  necessary  to  provide  for  the  insurance  of  the  grantor's  life, 
but  it  is  evident  that  that  letter  was  meant  only  to  state  the  terms 
on  which  the  money  would  be  lent.  It  amounts  to  no  more  than 
a  statement  of  the  calculation  which  the  grantee  had  made 
as  the  foundation  *  of  the  terms  on  which  he  would  advance  *  447 
bis  money.  The  same  observation  applies  to  the  second 
letter.  So  far  as  the  letters  are  concerned  there  is  a  total  absence 
of  contract  bet;ween  the  parties  as  to  the  property  in  the  policy. 
Then  comes  the  stipulation  in  the  bond,  that  if  the  grantor  shall 
go  abroad  the  extraordinary  premiums  occasioned  thereby  shall  be 
paid  by  the  grantor.    That  provision,  however,  imposes  no  obliga- 
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tion  on  the  grantee  to  Iseep  the  policy  on  foot«  It  means  this,  that 
he  may  keep  up  the  insarance,  taking  the  amount  payable  at  tiie 
office  as  the  measure  of  the  risk  he  runs.  There  being  then  do 
contract  between  the  parties,  nor,  so  far  as  I  can  see,  no  other 
special  circumstances  affecting  the  question,  how  does  the  case 
stand  upon  principle?  The  money  which  the  grantee  receiyes 
becomes  the  grantee's  own  money.  He  receives  eight  per  cent  on 
his  loan,  and,  besides  that,  an  annual  sum,  which  he  applies  in 
keeping  on  foot  the  policy.  The  money  so  applied  is  not  tk 
grantor's  money,  but  ibe  grantee's ;  and  what  equity  is  thare  for 
the  grantor  to  have  the  benefit  of  the  application  of  the  money  of 
the  grantee  ?  I  think  that  there  is  no  foundation  whaterer  for  thk 
bill.  It  must  be  dismissed  with  costs,  but  there  will  l)e  no  costs  of 
the  appeal. 


^448  •POWYS  V.  BLAQRAVE.i 

1854.    July  26.    Angust  2,  6.    Before  the  Lord  Cfaanoellor  Lord  Crakwobtb. 

A  Court  of  Equity  will  not  interfere  at  the  instance  of  a  remainder-nuui,  is 
cases  of  permissiye  waste,  either  bj  injunction  or  to  gire  satisfaction  agsinst 
an  equitable  tenant  for  life  in  possession.  Testator  by  his  will  directed  his 
trustees,  after  payment  of  the  expenses  of  keeping  his  estates  in  repair,  and 
all  such  coets  as  **  my  said  trustees  shall  expend  or  be  put  unto  by  means  of 
the  trusts  hereby  reposed  in  them,**  to  pay  out  of  the  oreiplus  rents  and  profits 
certain  sums,  and,  afler  payment  thereof^  to  paj  the  rents  to  A.  and  B. 
fluccessively  for  life,  with  remainder  to  trustees  to  preserre,  with  remainder 
to  the  first  and  other  sons  of  B.  successively  in  remainder,  and  the  scTenl 
heirs  male  of  the  bodies  of  such  sons.  On  a  bill  filed  by  the  trustees,  at  the 
instance  of  one  of  the  remainder-men  in  tail,  agunst  die  second  tenant  for 
life,  for  the  purpose  of  making  him  -accountable  for  permiasiTe  waste :  Edd, 
that  the  costs  of  the  trustees  whose  bill  was  dismissed,  ought  to  be  paid  out 
of  the  corpus,  and  not  out  of  the  rents  and  profits  of  the  estate. 

This  was  an  appeal  by  the  defendants  Anthony  Blagrave  and 
John  Henry  Blagrare  from  a  decree  of  the  Tice-Chancellor  Wood, 
in  a  cause  in  wliich  the  trustees  of  certain  real  estates  were  the 
plaintifib  and  John  Blagrave,  the  tenant  for  life  of  the  estates,  and 
the  appellants^  the  tenants  in  tail  in  remainder,  were  the  defend- 

^  8.  C,  18  Jnr.  402. 
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ants.  The  questions  raised  by  tl)e  appeal  were,  first,  wliether  a 
tenant  for  life  in  possession  was  accountable  in  equity  at  the  in^ 
stance  of  a  remainder-man  for  permissive  waste ;  and,  secondly, 
whether,  upon  the  true  construction  of  the  will,  certain  costs  of 
the  trustees  who*  raised  the  question  were  payable  out  of  the  rents 
and  profits,  or  out  of  the  corpus  of  the  estates.  The  Vice-Chan- 
cellor  decided  that  a  Court  of  Equity  had  no  means  of  interfering 
in  cases  of  permissive  waste  by  a  tenant  for  life,  and  that  the  costs 
in  question  were  payable  out  of  the  corpus  of  the  estate.  The  fol- 
lowing extract  of  the  will  x)f  the  testator,  under  which  the  question 
arose,  together  with  the  facts  which  are  material  to  be  stated,  are 
taken  from  the  report  of  the  case  in  the  first  volume  of  Mr.  Kay's 
Beports,  page  495. 

John  Blagrave  by  his  will  bequeathed  to  his  wife  Anne  Blagrav^ 
one  undivided  qioiety  of  certain  leasehold  hereditaments 
absolutely,  and  also  gave  her  for  life  *  (subject  to  the  pro-  *  449 
vises  thereinafter  mentioned)  his  mansion,  park,  and 
appurtenances  at  Calcot,  desiring  her  to  dwell  there ;  and,  inmie- 
diately  after  her  ceasing  to  inhabit  and  dwell  therein,  the  said 
house  and  park  to  go  to  his  trustees  thereinafter  named  and  their 
heirs,  in  the  same  manner  as  they  would  go  in  case  his  said  wife 
was  dead ;  and  he  gave  and  devised  to  John  Blagi*ave  and  John 
Simeon,  their  heirs,  executors,  and  administrators,  all  and  every 
his  freehold  and  leasehold  messuages  or  tenements,  lands,  tithes, 
and  hereditaments,  at  Beading,  and  also  all  other  his  real  estate 
whatsoever  and  wheresoever  in  trust,  to  pay  certain  annuities  and 
debts  as  therein  mentioned ;  and  from  and  after  payment  thereof, 
and  ^^the  expenses  of  keeping  my  said  estate  in  repair,  and  all 
finch  costs  as  my  said  trustees  shall  expend  or  be  put  unto  by 
means  of  the  trusts  hereby  reposed  in  them  on  trust  to  pay  out  of 
the  overplus  rents  and  profits  "  certain  sums  for  maintenance  and 
jointure,  and  after  payment  thereof,  then  in  trust  to  pay  the  rents 
of  all  his  said  freehold  and  leasehold  estates  unto  the  said  John 
Blagrave  during  his  life  to  his  own  use ;  and  from  and  after  his 
decease  then  to  stand  seised  of  the  testator's  real  estate  to  the  use 
of  John  Blagrave  the  younger,  eldest  son  of  the  said  John  Blagrave, 
during  his  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  his  sons  successively  in  tail  male, 
with  remainder  to  Thomas  Blagrave,  second  son  of  the  testator's 
nisee  Frances  Blagrave,  for  life,  with  renwinder^to  trustees  to  pre 
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serve  contingent  remainders,  with  remainder  to  his  sons  suoces- 
sivelj  in  tail  male,  with  remainder  to  Anthony  Blagrave  for  life, 
with  remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  to  his  sons  successively  in  tail  male,  with  divers  re- 
mainders over. 

And  the  will  contained  the  following  provisos:  '^Provided 
*450    always,  and  my  will  is,  that  from  and  after  payment* of 

every  thing  charged  on  my  real  and  personal  estates,  the 
said  John  Blagrave  and  the  said  John  Simeon,  their  executors  and 
administrators,  shall  stand  possessed  of  my  undivided  moiety  of 
the  said  leasehold  messuages,  lands,  tithes,  and  estates  in  Beading 
aforesaid  in  truBt,*out  of  the  rents  and  profits  thereof,  to  keep  such 
parts  thereof  as  I  let  at  rack  rents  in  good  repair;  and  from  time 
to  time  to  pay  the  overplus  thereof  to  such  and  the  same  person 
and  persons  as  shall  from  time  to  time  be  entitled  to  the  rents  and 
profits  of  my  real  estates :  Provided  always,  and  my  will  is,  tiiat 
it  shall  not  be  lawful  for  my  said  trustees,  or  any  other  person  or 
persons  who  shall  be  in  possession  of  my  several  estates  under  and 
by  virtue  of  this  my  will,  to  cut  any  oak  timber  from  off  any  part 
of  my  estates,  not  even  for  repairs ;  but  that  the  person  or  persons 
who  shall  from  time  to  time  be  in  possession  of  my  said  estates,  or 
entitled  to  the  rents  and  profits  thereof,  shall  purchase  scantle  oak 
timber  for  such  repairs  as  oak  will  be  wanting." 

The  testator  died  in  1787  ;  his  widow  was  also  now  dead.  John 
Blagrave  survived  his  co-trustee,  and  died  in  1827,  leaving  his 
son,  John  Blagrave  the  younger,  his  heir-at-law,  who  thereupon 
entered  into  possession  of  the  devised  estates  as  tenant  -for  life 
thereof.  John  Blagrave  the  younger  had  no  issue.  Thomas  Bla- 
grave was  dead  without  issue,  but  Anthony  Blagrave  was  Uving 
and  had  a  son  named  John  Henry  Blagrave,  who  was  the  first  ten- 
ant in  tail  under  the  will. 

By  decrees  in  two  other  suits,  concerning  these  estates,  which 
came  on  together  on  the  28th  of  April,  1847,  Lord  Justice  EmGHT 
Bruce,  then  Yice-Chancellor,  granted  an  injunction  to  restrain 

cutting  timber  and  other  waste  by  John  Blagrave  the 
*  451    younger  on  the  estates,  *  and  one  of  the  questions  in  those 

suits  being  the  duration  of  the  trusteeship  under  the  will, 

his  Honor  directed  a  case  to  be  sent  to  the  Court  of  Exchequer  to 

inquire  of  what  estate  the  said  John  Blagrave  (who  was  the  heir 

of  the  surviving  trustee  as  well  as  tenant  for  life  as  aforesaid)  was 
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seised  in  the  freehold  hereditaments  under  the  will.  The  case 
will  be  found  reported  on  these  points  in  lJ)e  Q.  &  S.  252,  and  4 
Exch.  560,  where  the  will  of  the  testator  is  stated  at  length,  and 
from  the  latter  report  it  appears  that  the  question  sent  to  the  Ex- 
chequer was  answered  by  a  certificate  that  John  Slagrave  the 
younger  was  seised  in  fee-simple  of  the  said  hereditaments. 

By  an  order  made  in  the  said  suits,  dated  the  13th  January, 
1851,  Henry  Phillip  Powys  and  Cecil  Monro  were  appointed  trus- 
tees of  the  testator's  will  jointly  with  John  Blagrave  the  younger, 
and  the  said  hereditaments  were  vested  in  the  three  for  an  estate 
in  fee-simple  in  joint  tenancy  upon  the  trusts  of  the  will.  Henry 
Phillip  Powys  and  Cecil  Monro  now  filed  the  bill  in  this  suit 
against  John  Blagrave  the  younger,  Anthony  Blagrave,  and*  John 
Henry  Blagrave,  and  others,  as  defendants,  stating  the  above  facts 
and  stating  as  follows :  ^'  Since  they  were  appointed  such  co-trus- 
tees as  aforesaid,  the  plaintiffs  have  ascertained,  and  the  fact  is, 
that  the  said  estates  have  been  allowed  to  fall  and  are  very  much 
out  of  repair,  and  that  the  dilapidations  thereon  are  daily  increas- 
ing, and  the  defendants  the  said  Anthony  Blagrave  and  John 
Henry  Blagrave,  as  the  persons  entitled  in  remainder  to  the  es- 
tates, insist  that  under  the  trusts  of  the  said  will  the  plaintiffs  and 
the  said  defendanjb  John  Blagrave  (as  such  trustees  as  aforesaid) 
are  bound  to  put  and  keep  the  estates  in  repair,  and  have  called 
upon  and  required,  and  are  still  calling  and  requiring  the 
plaintiffs  accordingly,  to  put  the  *same  estates,  or  cause  *452 
the  same  to  be  put  into,  and  to  keep  or  cause  the  same  to 
be  kept  in,  a  proper  state  of  repair ;  and  the  plaintiffs  have  made, 
or  caused  to  be  made,  repeated  applications  to  the  said  defendant 
John  Blagrave  the  younger  (who  is  so  as  aforesaid  in  possession 
or  receipt  of  the  rents  and  profits  thereof)  to  comply  with  such 
requisition  ;  but  he  declines  so  to  do,  insisting  that  he  is  under  no 
obUgation  to  comply  therewith,  and  that  the  plaintiffs  have  no 
right  to  interfere,  inasmuch  as  he  contends  that  the  trusts  con- 
tained in  the  said  will  to  keep  the  said  estates  in  repair  ceased 
npon  the  death  of  the  said  John  Blagrave  the  elder,  and  that  he, 
the  said  defendant  John  Blagrave  the  younger,  is  under  no  liability 
whatever  in  reference  to  keeping  the  same  estates  in  repair,  except 
as  tenant  for  life  thereof ;  whereas  the  defendants  Anthony  Bla^ 
grave  and  John  Henry  Blagrave,  as  such  remamder-men  as  afore- 
said, insist  that  the  said  trust  for  repairs  is  a  subsisting  trust  which 
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ought  to  be  performed^  and  that  in  case  of  non-performance  thereof 
the  plaintiffs  will  be  liable  as  for  a  breach  of  trust." 

The  bill  prayed,  among  other  things,  that  the  trusts  of  the  will 
might  be  carried  into  effect,  and  that  it  might  be  declared  whether 
the  said  trusts  for  keeping  the  said  estates  in  repair  was  or  not  a 
subsisting  trust,  and  for  a  receiver  of  the  rents,  and  an  injunction 
to  restrain  the  tenant  for  life  from  receiving  the  rents  and  profits 
of  the  said  estates,  or  interfering  or  intermeddling  therewith,  or 
in  the  management  thereof. 

Mr.  Roll  and  Mr.  Cottrell^  for  the  appellants.  —  The  whole 
scheme  of  the  will  is  to  keep  the  corpus  of  the  estate  unaffected 
by  the  charges  and  trusts  created  thereby ;  thus  the  annuity  of 
the  testator's  widow  and  any  mortgages  which  might  be  created 

were  to  be  paid  off  out  of  the  rents  and  profits.    We  sub- 
*  453    mit  that  if  there  was  *  not  an  express  trust  to  repsdr 

imposed  on  the  trustees,  it  is  clear  that  so  long  as  they  had 
the  legal  estate  (which  the  Court  of  Exchequer,  in  Blagrave  v. 
Bloffrave,  (a)  has  decided  that  they  have)  and  had  duties  to  per- 
form, so  long  were  they  bound  to  keep  the  property  in  substantial 
repair,  just  as  the  defendant  John  Blagrave,  if  he  had  had  the  legal 
estate,  would  have  been  impeachable  of  waste  and  bound  to  have 
kept  the  property  in  repair.  It  is  laid  down,  by  Lord  Coke,  that 
waste  may  be  done  in  houses  by  pulling  or  prostrating  them  down 
or  by  suffering  the  same  to  be  uncovered,  (6)  which  is  permissive 
waste ;  and,  by  the  24th  chapter  of  the  statutes  of  Marlbridge 
(52  Hen.  3)  it  is  provided,  that  "  fermors  "  (which  term  includes 
tenants  for  life)  ''  shall  not  make  waste  of  any  thing  belonging  to 
the  tenements  that  they  have  to  ferm  without  special  license,  &c.), 
and  the  expression  "  to  do  or  make  waste,"  Lord  Coke  says,  "  in 
legal  understanding,  in  this  place  includes  as  well  permissive 
waste,  which  is  waste  by  reason  of  omission  or  not  doing,  as  for 
want  of  reparation,  as  waste  by  reason  of  commission,  &c. ; " 
^^  for  he  that  suffereth  a  house  to  decay,  which  he  ought  to  repair, 
doth  the  waste. "  (c)  But,  inasmuch  as  the  defendant  John  Bla- 
grave is  only  equitable  tenant  for  life,  and  we  are  not  in  a  condi- 
tion to  proceed  at  law  against  him,  he  ought,  by  analogy,  to  have 
the  same  obligation  imposed  on  him  in  this  Court,  and  to  be  im- 

(a)  4  Ezch.  550.  (6)  Co.  Litt.  53  a.  (e)  2  Inst.  145. 
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peachable  of  waste  in  equity.  We  do  not,  howeyer,  rest  on  the 
analogy  of  legal  liability  alone  :  the  cases  of  Parteriche  t.  Pauh 
kt  (a)  and  Marquis  of  Ormonde  v.  Kynernley  (()  are  direct  an- 
thorities  in  our  favour ;  in  the  former,  Lord  Habdwicke  said, 
"  Nofwithstanding  tenant  for  life  is  without  impeachment  of  waste, 
he  shall  be  obliged  to  keep  tenants'  houses  in  repair  unless  the 
charge  is  excessive,  and  shall  *  not  suffer  them  to  run  to  ruin."    *  454 

[The  Lord  Chancellor.  —  It  is  impossible  that  Lord  Habd- 
wicke could  have  so  laid  down  the  law  ;  what  meaning  could,  in 
such  a  case,  be  attributed  to  the  words  "  without  impeachment  of 
waste  "  ?] 

In  the  latter  cajje  of  Marqui%  of  Ormonde  v.  Kynersley  (J) 
Sir  Thomas  Pluheb  said,  '^  that  the  restraint  upon  the  legal  owner 
as  to  equitable  waste  was  to  be  .considered  as  founded  on  a  breach 
of  that  trust  and  confidence  which  the  devisor  reposed  in  the' 
tenant  for  life,  that  he  would  use  his  legal  estate  o^ly  for  the  pm> 
pose  of  fair  enjoyment ;  that  it  was  a  trust  implied  in  equity  from 
the  subsequent  limitation  and  from  the  presumed  intention  of  the 
testator  that  he  meant  an  equal  benefit  to  all  in  succession."  In 
the  case  of  Re  Seingley  (e)  there  was  an  express  obligation  im- 
posed on  the  tenant  for  life  ;  in  the  present  case  there  is  an  im- 
plied obligation  to  the  same  extent.  They  also  referred  to  Ghreene 
V.  (7ofe,  (d)  Shallcross  v.  Finden^  (e)  and  CaldwcUl  v.  Baylia.  (^) 

The  decree,  so  far  as  it  directs  the  costs  of  the  trustees  to  be 
paid  out  of  the  corpus  of  the  estate,  is  erroneous,  the  testator 
having  himself  expressly  pointed  to  the  rents  and  profits  as  the 
fund  out  of  which  they  were  to  be  provided. 

Mr.  Chandless  and  Mr.  Surrage^  for  the  plaintiffit,  the  trustees. 

Mr,  Pearson^  for  Anne  CuUum,  an  annuitant  under  the  will  of 
the  testator. 

Mr.  Craig  and  Mr.  Wickens^  for  the  defendant  Colonel  Blagrave, 
the  second  tenant  for  life.  —  The  case  made  by  the  appellant 

(a)  2  Atk.  883.  (d)  2  Saund.  252. 

(6)  5  Mad.  869.  (e)  8  Yes.  738. 

(c)  3  M.  &  G.  221.  (g)  2  Mer.  408. 
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*  4ti5  is  wholly  unsupported  *  by  any  authority,  except  the  single 
one  of  Parteriche  v.  Powlet;(a)  but  the  dictum  there 
attributed  to  Lord  Hardwicke  has  never  been  regarded  as  law,  and 
its  inaccuracy  is  expressly  referred  to  and  observed  upon  by  Lord 
Redebdale,  in  the  case  of  Clinan  y.  Cooke,  (6)  The  estate  of  a 
remainder-man  is  not  under  any  obligation  to  repair  dilapidations, 
which  have  occurred  in  the  lifetime  of  his  predecessor ;  in  the 
present  case,  a  period  of  seventy  years  has  elapsed,  during  all 
which  time  this  suit  might  have  been  brought,  and  the  claim,  there- 
fore, must  be  regarded  as  a  stale  demand.  The  trust  for  repairs, 
in  the  will,  was  express  only  so  far  as  concerns  the  leasehold 
property  held  at  rack  rent  under  the  Crown,  and  inasmuch  as  there 
was  an  expiFess  trust  to  repair,  with  respect  to  a  certain  portion  of 
the  testator's  property,  therefore  no  trust  to  repair  can  be  implied 
as  to  the  residue  of  the  property.  *'  Expressio  unius  exclosio 
alterius."  The  duration  of  the  trust  also  was  confined  only  to  the 
lifetime  of  the  first  tenant  for  life ;  and  the  mere  fact  of  ordering 
the  rents  and  profits  to  be  applied  for  the  purposes  of  repairs,  has 
not  the  effect  of  confining  the  trustees  to  the  funds  derivable  fix)m 
annual  rents.    AU^in  v.  Backhouse,  (c) 

They  relied  upon  the  following  authorities :  Kingham  v.  Zee,  ((f) 
Tamer  v.  Buck^  (e)  Lord  Castlemain  v.  Lord  Craven,  (jf)  Mat- 
guis  of  Lavsdowne  v.  Marchioness  of  Lansdowne  ;  (K)  and  referred 
to  Pomfret  v.  Ricroft,  (i) 


• 


Mr.  Cottrellj  in  reply.  —  The  case  of  Ihike  of  Leeds  v. 

466    Harl  of  Amherst  (k)  is  *  an  authority  to  show  that,  in  cases 

of  waste,  the  remainder-man  is  not  bound  to  bring  his  bill 

until  his  estate  falls  into  possession,  which  effectually  disposes  of 

the  imputation  of  laches  attributed  to  the  plaintifib  here. 

August  5. 

The  Lobd  Chancellob.  —  The  first  question  is,  whether  under 

(a)  2  Atk.  SSS.  (c)  2  Y.  &  B.  65. 

(&)  1  Sch.  &  Lef.  22 ;  see  p.  S5.  (d)  15  Sim.  896. 

(«)  22  Vin.  Abr.  523,  tit.  «•  Waate,"  pi.  9. 

(g)  22  Vin.  Abr.  528,  tit.  "  Waste,"  pi.  11. 

(A)  IJ.  &  W.  522.  (*)  2  Pha.  117. 

(0  1  Wm.  Sftund.  323,  n. 
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this  testator's  will  there  is  a  trust  to  keep  in  repair,  over-riding 
the  equitable  life-interest  of  the  defendant  John  Blagrave. 

It  is  not  material  to  consider  what  the  trust  was  prior  to  that 
life^state,  for  all  right  against  the  assets  of  the  trustees,  during 
the  life  of  John  Blagrave  the  father,  was  waived  in  the  former 
decree.  Indeed,  Mr.  Cottrell  expressly  confined  his  claim  to  the 
period  since  1827.  There  would  be  great  difficulty  in  dealing  with 
the  question  thus  restricted,  even  supposing  the  trust  to  have  con- 
tinuance,  for  the  defendant  John  Blagrave  would  be  entitled  to 
say  his  liability,  or  rather  the  liability  of  the  trustees  since  1827, 
ought  not  to  be  to  keep  the  property  in  such  repair  as  it  was  then 
in,  but  to  keep  it  in  good  repair,  having  first  put  it  into  good 
repair  at  the  expense  of  those  who  held  it  prior  to  1827.  It  is 
not,  however,  necessary  to  consider  this,  for  I  think  there  was  no 
trust  to  repair  after  the  death  of  John  Blagrave  the  father.  I  do 
not  feel  called  on  to  go  through  the  will  in  detail,  as  has  been 
done  very  fully  and  ably  by  the  Vice-Chancellor.  I  content  myself 
with  saying  that  I  entirely  adopt  his  reasoning.  The  will  is  very 
martificially  drawn,  but  the  testator  clearly  meant  that  on  the 
death  of  John  Blagrave  the  father,  the  successive  cestuis  que  trust 
8h6uld  be  let  into  possession,  though  the  trustees  still  retained  the 
legal  estate,  in  order  to  enable  them,  if  necessary,  to  raise  the 
sums  charged  on  the  property.  The  dispositions  seem  to 
have  been  studiously  made  for  the  purpose  of  showing  *  that  *  457 
the  testator  did  not  intend  to  place  John  Blagrave  the  father, 
who  was  himself  a  trustee,  on  the  same  footing  with  those  who 
should  succeed  him. 

After  providing  for  the  payment  of  the  annuities  to  his  wife,  his 
sister-in-law,  and  his  niece  Mrs.  Gullum,  and  directing  contin- 
gently that  a  sum  of  10,0002.  should  be  raised  for  the  children 
after  her  death,  he  proceeds  thus :  [His  Lordship  here  read  from 
the  will  as  to  the  trusts  for  payment  of  interest  on  the  money  to  be 
borrowed,  and  the  expenses  of  keeping  the  estates  in  repair,  and 
the  costs  of  the  trustees,  above  set  out,  and  proceeded  :]  And  he 
then  makes  provision  for  the  defendant  John  Blagrave  by  securing 
to  him  an  annuity  during  his  father's  life,  with  a  power  to  charge 
the  estate  with  a  jointure  in  favour  of  any  woman  he  might  marry, 
and  who  should  bring  him  a  fortune.  In  all  these  trusts  he  clearly 
contemplated  that  the  trustees  were  themselves  to  receive  and 
dispose  of  the  rents,  and  then  he  proceeds  thus :    "  and  in  trust 
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to  pay  and  apply  the  surplus  rents  and  profits  of  all  my  said  free- 
hold and  leasehold  estates  in  paying  off  and  discharging  the 
principal  money  so  to  be  borrowed;  and  after  payment  thereof, 
then  in  trust  to  pay  the  rents  and  profits  of  all  my  said  freehold 
and  leasehold  estates  unto  the  said  John  Blagrave  during  his  life 
to  his  own  use:" 

He  then  goes  through  a  long  series  of  limitations,  giving  life- 
estates  to  the  sons  of  John  Blagrave  the  father,  successively,  witli 
the  usuat  limitations  to  preserve  contingent  remainders  and  with 
remainder  to  their  first  and  other  sons  successively  in  tail  nude. 
Now  I  think  it  impossible  to  read  these  limitations,  without  at  once 
feeling  satisfied  that  the  testator  considered  that  the  right  of  pos- 
session in  his  trustees  was  to  cease. 

.  It  is  true  that  they  might  still  have  to  exercise  their 
♦  458  *  right  or  duty  of  entering  for  the  purpose  of  raising  money 
by  mortgage  or  otherwise.  But  in  the  mean  time  he  con- 
sidered that  the  persons  beneficially  entitled  would  be  in  possession. 
This  is  quite  inconsistent  with  the  notion  of  a  trust  to  receive  the 
rents  and  apply  them  in  keeping  the  houses  in  repair. 

This  disposes  of  the  first  question.  The  order  on  this  point  was 
right.  But  then  it  was  argued,  independently  of  the  trust,  that 
it  is  the  duty  of  a  tenant  for  life  to* repair.  '^  Equitas  sequitor 
legem."  But  even  legal  liability  now  is  very  doubtful.  Gibson  v. 
WelU^  (a)  Heme  v.  Benbow.  (J)  Whatever  be  the  legal  liability, 
this  Court  has  always  declined  to  interfere  against  mere  permissive 
waste :  Lord  Castlemain  v.  Lord  Craven  ;  (c)  there  the  Master  of 
the  Rolls  said,  ^^  the  Court  never  interposes  in  case  of  permissive 
waste  either  to  prohibit  or  to  give  satisfaction,  as  it  does  in  case  of 
wilfiil  waste."  ^ 

On  this  ground,  relief  was  refused  in  Wood  v.  Q-aynon,  (d)  In 
that  case,  a  tenant  for  life  had  been  guilty  of  permissive  waste, 
and  the  plaintiff  and  one  of  the  defendants,  Benjamin  Lyme,  were 
the  reversioners ;  Lyme  refused  to  join  with  the  plaintiff  in  an 
action  at  law.    The  Master  of  the  Bolls  refused  to  assist  the 

•  (a)  1  N.  R.  291.  (6)  4  Taunt.  764. 

(c)  22  Vin.  Abr.  623,  tit.  "  Warte,"  pi.  11. 

(d)  Amb.  395. 

>  See  Lewin  Trusts  (5th  Eng.  ed.),  416;  Harnett  o.  Maitland,  16  M.  ft  W. 
257;  1  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  [608],  700  et  seq,]  2  Dan.  Ch.  Ft. 
(4th  Am.  ed.)  1634. 
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plaintiff,  saying  that  as  there  was  no  precedent  he  would  not 
make  one ;  adopting  the  argument  that  it  would  tend  to  harass 
tenants  for  life  and  jointresses,  and  that  suits  Of  this  kind  would 
be  attended  with  great  expense  in  depositions  about  the  repairs. 
With  respect  to  the  case  of  Caldwall  t.  Bat/Us,  (a)  it  does  not 
sustain  the  doctrine  for  which  it  was  cited.  The  case  of  Re 
Skinffley  (b)  was  founded  on  the  express  obligation  of  the 
lunatic  to  keep  in  repair.  *  I  do  not  refer  to  the  cases  *  459 
where  the  question  has  been  %b  to  the  right  to  charge 
assets.  There  the  decisions  have  rested  on  other  grounds.  There 
is  no  precedent  for  what  is  asked  in  this  respect ;  I  certainly  will 
not  be  the  first  to  make  one. 

The  only  other  point  calling  for  a  decision  is  as  to  the  costs. 
It  is  said  that  they  are  to  be  paid  out  of  rents  and  profits.  [His 
Lordship  here  referred  to  the  passage  in  the  will  relied  upon  by 
the  appellants  (an^,  page  449),  and  proceeded:]  I  do  not  say 
whether  costs  for  raising  the  10,0002.,  if  it  should  become  raisaUe, 
would  be  to  be  borne  by  the  corpus,  or  the  life-interest.  I  am 
clear  that  these  costs  are  not  thrown  on  the  life-interest.  They  are 
costs  thrown  on  the  trustees  by  the  unfounded  claim  of  tenants  in 
remainder.  The  yice-Ghancellor,  in  my  opinion,  was  quite  right 
in  throwing  them  on  the  corpus  of  that  property,  the  due  adminis- 
tration of  which  made  the»suit  necessary.  I  think  there  is  no 
foundation  for  the  appeal,  which  must  therefore  be  dismissed  with 
costs. 
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1854.    NoYember  2,  4,  15.    Before  the  Lord  Chancellor  Lord  Cbakworth. 

The  qnestion,  when  it  is  sought  to  affect  a  purchaser  with  constructive  notice,  ii 
not  whether  he  had  the  means  of  obtaining,  and  might,  by  prudent  caution, 
have  obtained  the  knowledge  in  question,  but  whether  the  not  obtaining  it 
was  an  act  of  gross  or  culpable  negligence.' 


(a)  2  Mer.  408.  (b)  3  M.  &  6.  221. 

*  See  Penny  v.  Watts,  1  M'N.  &  6.  160  n.  (2) ;  2  Lead.  Cas.  in  £q.  (3d 
Am.  ed.)  [38] ,  138  and  152  et  seq.  in  note  to  Le  Neye  v.  Le  Neve ;  Attomey- 
General  v,  Stevens,  6  De  G.,  M  &  6.  Ill ;  Finch  v.  Shaw,  19  Beav.  500 ;  S.  G. 
«m.  Colyer  o.  Finch,  5  H.  L.  Cas.  905 ;  Buttrick  v,  Holden,  13  Met  355 ;  Center 
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The  abstract  of  title  of  real  estate  disclosed  the  fact  that  the  land-tax  had  been 
redeemed  thirty-three  years  previously  to  the  sale  by  persons  acting  as  the 
guardians  of  an  infant  tenant  in  tail,  out  of  the  personal  estate  of  the  infant, 
who  died  a  bachelor  without  having  attained  his  majority;  and,  in  a  suit 
instituted  shortly  aflerwards  by  the  personal  representatires  of  the  inisnt 
against  the  then  tenant  in  tail  in  remainder,  a  decree  was  made  declaring 
them  entitled  to  charge  the  estate  with  an  amount  equal  to  the  consideration 
money  paid  for  the  redemption.  A  deed  was  prepared  for  the  purpose  of 
charging  the  estate  accordingly,  which  was  duly  executed  by  the  then  tenant 
in  tail  in  remainder,  but  he  died  without  having  suffered  a  recovery.  The 
succeeding  tenant  in  tail  entered,  suffered  a  recovery,  and  sold  the  estate  to 
a  purchaser  for  valuable  consideration,  who  had  no  express  noUce  of  the 
facts  above  stated :  Hdd^  on  a  bill  filed  by  the  administrator  de  bonis  non  of 
the  infant  in  tail  against  the  purchaser,  that  the  omission  on  his  part  to 
inquire  whether  the  redemption  of  the  land-tax  might  not  have  been  so 
effected  as  to  have  given  to  third  persons  equitable  rights,  of  which  there 
was  no  trace  on  the  face  of  the  abstract,  did  not  amount  to  gross  negligence, 
and  that  he  ought  not  therefore  to  be  affected  with  oonstmcttve  notice  of 
such  equitable  rights. 

This  was  an  appeal  by  the  defendants,  the  trustees  and  execu- 
tors of  Lord  Arden,  from  a  decree  of  the  Vice-Chancellor  Stuabt, 
who  declared  that  the  defendants,  as  representing  the  purchaser  of 
certain  real  estate,  were  affected  with  constructive  notice  that  the 
land-tax  had  been  redeemed  by  means  of  funds  belonging  to  an 
infant  tenant  in  tail  of  the  estate,  who  died  in  infancy,  and  that 
the  circumstances  of  the  case  were  such  as  to  give  to  the  repre- 
sentatives of  the  infant  an  equitable  right  to  a  rent-charge  equal 
to  the  land-tax  redeemed.  So  much  of  the  facts  as  will  suffice  to 
render  the  report  intelligible  is  extracted  from  the  Lord  Chancel- 
lor's judgment.    . 

In  1782  Nathaniel  Polhill  was  equitable  owner  in  fee  of  the 
lands  in  question.  He  had  contracted  to  purchase  them,  but  they 
had  not  been  conveyed  to  him.  By  his  will  dated  the  14th  of  June, 
1782,  he  devised  all  his  real  estate,  which  included  his  equitable 
interest  in  the  lands  in  question,  to  his  son  Nathaniel  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail,  with  remainder  to  his 
son  John  for  his  life,  with  remainder  to  his  first  and  other  sons 
in  tail,  with  several  remainders  over. 

V.  Blaire,  4  Cushman,  310 ;  Sargeant  v.  IngersoU,  7  Barr,  840 ;  3  Harris,  343 ;  1 
Story  Eq.  Jur.  §§  399-400  d. ;  Briggs  v.  Taylor,  28  Vt.  180 ;  Jones  v.  Williams, 
24  Beav.  47 ;  Hull  v.  Noble,  40  Maine,  459 ;  Warren  v.  Swett,  31  N.  H.  332 ; 
Tillinghast  v.  Champlin,  4  R.  I.  173,  215;  2  Sugden  Y.  &  P.  (7th  Am.  ed.) 
[1041],  539  d  seq. ;  Morland  v.  Cook,  L.  R.  6  £q.  252. 
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*  Soon  After  the  date  of  his  will  he  died,  and  his  Bon  *  461 
Nathaniel  became  tenant  for  life  in  possession.  He,  how- 
ever, lived  only  a  few  weeks  after  his  father's  death.  He  died  on 
the  30th  of  November,  1782,  leaving  an  only  son  Nathaniel,  then 
sixteen  months  old,  who  thus  became  equitable  tenant  in  tail  in 
possession.  In  July,  1788,  the  legal  estate  was  duly  conveyed  to 
two  gentlemen,  Benjamin  Way  and  Thomas  Maitland  (who  had 
been  named  in  the  will  of  1782,  as  trustees  to  preserve  contingent 
remainders),  and  their  heirs  to  the  uses  of  the  will,  so  that  the 
infant  thus  acquired  the  legal  estate  as  tenant  in  tail.  These  two 
gentlemen  were  apparently  friends  of  the  family  ;  for,  though  they 
had  no  legal  authority,  they  entered  on  the  infant's  lands  and  re- 
ceived the  rents  as  his  guardians.  The  rents  thus  accumulated 
in  their  hands  amounted  to  a  large  sum,  and  in  1799,  the  year 
after  the  passing  of  the  first  Land-tax  Redemption  Act,  they  took 
on  themselves  to  apply  a  portion  of  the  money  thus  accumulated, 
in  redeeming  the  land-tax  on  all  the  infant's  property,  which  was 
situated  in  four  several  counties.  The  land-tax  charged  on  the 
Surrey  property  now  in  question  was  55/.,  and  the  sum  of  2016/., 
3  per  cents,  which  was  the  consideration  for  the  redemption,  *was 
purchased  by  means  of  the  accumulated  rents. 

The  infant  tenant  in  tail  died  a  bachelor  in  the  spring  of  1802, 
just  two  months  before  he  would  have  attained  his  age  of  twenty- 
one  years ;  and  on  his  death  John  Polhill,  the  testator's  second 
son,  became  entitled  as  tenant  for  life,  and  he  entered  and  took 
possession  accordingly.  John  Polhill  had  issue  several  children, 
of  whom  Thomas  Polhill  was  his  eldest  and  Frederic  Polhill  his 
second  son. 

After  the  death  of  Nathaniel  Polhill  the  infant,  Ursula 
*  his  mother,  who  had  married  James  Ware,  took  out  ad-  *  462 
ministration  to  her  son,  and  in  1804  she  and  her  husband 
filed  a  bill  in  this  Court  against  John  Polhill  jind  Thomas  Polhill, 
who  was  then  an  infant,  and  against  the  said  Benjamin  Way  and 
Robert  Maitland ;  and  tlie  bill  prayed,  amongst  other  things,  that 
an  account  might  be  taken  of  the  several  sums  of  stock  transferred 
from  the  personal  estate  of  the  said  infant  either  in  his  life  or  after 
his  death,  in  satisfaction  of  four  contracts  for  the  redemption  of 
the  land-tax  on  the  devised  premises,  and  of  the  dividends  which 
would  from  time  to  time  have  accrued  due  on  the  said  several  sums 
of  stock,  if  the  same  had  not  been  transferred,  and  that  the  value 
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of  the  said  several  sams  of  stock  and  the  amount  of  th»  dividends 
might  be  paid  to  the  plaintiff;  or  that,  as  administratrix,  she  might 
be  declared  entitled  to  a  perpetual  rent^harge  upon  the  said  de- 
vised estate  on  which  the  said  land-tax  had  been  so  redeemed,  to 
tiiie  amount  of  such  land-tax  to  be  paid  from  the  death  of  tlie 
infant. 

The  defendants  duly  answered  the  bill,-  and  the  cause  waa 
brought  to  a  hearing  before  Sir  W.  Grant,  who  referred  it  to  the 
Master  to  inquire  and  state,  among  other  things,  the  circumstances 
under  which  the  contracts  for  redemption  were  made. 

The  Master's  report  under  the  decree  made  in  July,  1804,  stated 
several  contracts  by  the  trustees,  as  trustees  and  guardians  for  the 
infant  in  1799  (under  the  Act  88  Geo.  3,  c.  60,  for  making  per- 
petual, subject  to  redemption  and  purchase  of  the  land-tax),  for 
the  redemption  of  the  land-tax  charged  upon  the  devised  premises, 
and  that  there  was  not  any  option  declared  in  any  of  such  contracts. 
Some  transfers  of  stock  by  the  trustees  in  the  names  of  the  com- 
missioners for  the  reduction  of  the  national  debt,  in  dis- 
*  463  charge  of  some  of  the  instalments  *  which  had  become  dne 
under  the  contracts,  were  made  before  the  death  of  the 
infant;  other  transfers  were  made  in  May  and  July,  1802,  in 
discharge  of  the  remaining  instalments  which  became  due  after 
his  death.  All  the  payments  were  made  out  of  the  estate  of  the 
infant,  not  at  the  request  of  any  person,  but  under  the  idea  that, 
as  the  instalments  became  due,  they  were  paid  out  of  the  infant's 
property  and  to  be  repaid  by  the  parties  who  became  entitled  to 
the  estates  on  the  death  of  the  infant. 

The  cause  came  on  to  be  heard  on  further  directions  before  Lord 
Eldon  in  July,  1805.  Lord  Eldon  held  that  Messrs.  Maitland 
and  Way  were  not  guardians  within  the  Act,  and  had  no  authority 
to  deal  as  they  had  dealt  with  the  infant's  property ;  but  having 
so  dealt,  and  as  the,  estate  had  got  the  benefit  of  the  transaction 
as  it  would  if  they  had  been  the  guardians  and  trustees  and  acted 
as  such  under  the  authority  of  the  Act,  there  was  an  equity  to  have 
the  estate  as  nearly  as  might  be  chargeable  as  it  would  have  been 
charged  in  that  case  under  the  Act,  and  be  so  decreed,  (a) 

A  deed  was  prepared  for  the  purpose  of  charging  the  estates 
according  to  the  decree,  and  it  was  executed  by  John  Polhill  in 

(a)  11  Yes.  267. 
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1806,  and  by  his  eldest  son  Thomas  in  1817,  he  having  attained 
his  majority  in  1816.  The  personal  rapresentatives  of  the  infant 
thus  acquired  a  legal  rent-charge  valid  against  John  and  Thomas, 
but  no  recovery  was  suffered,  and  therefore  the  deed  did  not  Bind 
those  entitled  in  remainder  after  the  expiration  of  their  estates. 

John  Polhill  died  in  September,  1828,  and  in  the  following 
month  of  October  his  son  Thomas  died  without  issue,  and 
without  having  suffered  a  recovery  or  done  *  any  act  to  con-    *  464 
firm  the  rent-charge  created  by  the  deed  which  he  had 
executed  in  1817.    On  the  death  of  Thomas,  Frederic  (his  next 
brother)  entered  on  the  property,  and  he,  in  1881,  suffered  a 
recovery  and  so  acquired  the  fee-simple,  subject  only  to  the  equi- 
table right  of  the  persons  entitled  under  the  decree.    From  the 
,  death  of  Thomas  in  1828,  Frederic  continued  regularly  to  pay  to 
the  personal  representative  of  Nathaniel  Polhill,  the  infant,  the 
rent-charge  as  it  had  been  paid  by  John  and  Thomas,  from  the 
date  of  the  decree  down  to  1828.     No  deed  was  executed,  nor  was 
any  legal  charge  created  by  Frederic.    In  1835  Frederic  Polhill 
sold  the  estate  in  question  to  Lord  Arden  for  19,000/.     It  appeared 
by  the  decision  of  Lord  Eldon  in  the  suit  of  Ware  v.  Polhilt^  (a) 
that  the  contracts  for  redemption  had  been  entered  into  by  persons 
who,  though  described  as  guardians  and  trustees  for  the  infant,  were 
in  fact  strangers,  and  it  was  in  evidence  that  the  abstract  of  title 
furnished  to  Lord  Arden  showed  on  the  face  of  it  that  Nathaniel 
Polhill  had  died  an  infant  and  unmarried  in  April,  1802.     It  fur- 
ther appeared  that  upon  the  abstract  of  title  delivered  to  Lord 
Arden's  solicitors  the  property  sold  was  described  to  be  property 
the  land-tax  of  which  had  been  redeemed.     It  was  admitted  that 
neither  Lord  Arden  nor  his  advisers  had  any  actual  notice  of  the 
plaintiff's  claim,  nor  of  the  decree  in  Ware  v.  PolhUly  (a)  nor  of 
the  fact  of  any  payment  of  the  rent-charge  having  ever  been  made 
by  Frederic  Polhill. 

The  administratrix  of  the  infant  Nathaniel  Polhill  having  died, 
letters  of  administration  de  bonis  nan  of  the  infant  were  granted 
to  H.  Ware,  the  present  plaintiff,  who  instituted  this  suit,  insisting 
that  the  facts  above  stated  ought  to  have  put  Lord  Arden  on  in- 
quiry, the  result  of  which  must  have  been  to  disclose  the 
circumstances  *  connected  with  the  redemption,  which  gave  •  465 
rise  to  the  equity  enforced  by  Lord  Eldon's  decree. 

(a)  11  Yea.  267. 
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The  Vice-Chancellor  Stuabt,  having  been  of  opinion  that  ihe 
circumstances  were  such  as  to  affect  the  purchaser  with  constmo- 
tive  notice  of  the  plaintiff's  claim,  declared  that  the  purchased 
property  was  liable  to  the  payment  of  a  yearly  rent,  equivalent  to 
the  amount  of  land-tax  with  which  it  was  formerly  chargeable. 
From  that  decree  the  defendants,  the  representatives  of  Lord 
Arden,  now  appealed  to  the  Lord  Chancellor. 

Mr.  Glaaae,  Mr.  G.  L,  Russell,  and  Mr.  Martin  Ware,  for  the 
plaintiff,  in  support  of  the  decision  of  the  Vice-Chancellor.  —  We 
submit  that  the  decree  of  Lord  Eldon  in  Ware  v.  Polhill  (a)  bound 
the  estate  into  whosesoever  hands  that  estate  came;  or,  in  the 
language  of  the  Vice-Chancellor  Parker,  in  Ware  v.  PolhUl,  (i) 
^^  the  annuities  remained  an  equitable  charge  by  force  of  the 
decree,  the  effect  of  which  is  to  bind  the  inheritance  for  ever." 

In  the  present  case  there  was  enough  to  put  the  purchaser  and 
his  advisers  on  inquiry,  as  they  had  been  furnished,  at  their  own 
request,  with  a  further  abstract  of  title,  showing  that  Nathaniel 
Polhill  was  an  infant  at  the  time  when  the  redemption  of  the  land- 
tax  was  effected.  Much  slighter  circumstances  were  held  sufficient 
to  have  imposed  on  a  purchaser  the  obligation  of  inquiry.  Ken- 
nedy  v.  Oreen.  (c) 

2%e  Solicitor- GenercUy  Mr.  MdlinSy  and  Mr.  Rawlinsan, 
*  466  for  the  appellants ,  the  representatives  of  Lord  Arden. — *  The 
form  of  the  Vice-Chancellor's  decree,  treating  Lord  Eldon's 
decree  in  Ware  v.  Polhill  as  binding  on  the  estate,  is  clearly  erro- 
neous, for  Lord  Eldon  expressly  makes  the  annuity  only  personal. 
Ware  v.  Polhill.  (d)  The  annuity  expired  in  1828,  on  the  death 
of  T.  Polhill,  without  having  barred  the  estate  tail ;  and  the 
trustees  having  failed  to  call  upon  the  succeeding  tenant  in  tail  to 
perfect  the  charge,  there  is  clearly  now  no  equity  to  enforce  the 
charge  as  against  a  purchaser  without  notice,  though  there  might 
be  such  an  equity  as  against  a  volunteer.  But  assuming  that  the 
equity  asserted  in  Ware  v.  Polhill  (a)  might  be  enforced,  still  the 
present  plaintiff  cannot  insist  upon  any  such  equity  as  the  plain- 
tiffs in  Ware  v.  Polhill,  (a)  inasmuch  as  he  is  only  the  adminis- 
trator de  bonis  nan  of  N.  Polhill ;  but  Ursula  Ware,  who  was  the 

(a)  11  Vea.  267.  (c)  3  M.  &  K.  699. 

lb)  5  De  6.  &  Sm.  455.  (d)  11  Yes.  270 ;  see  p.  282. 
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administratrix   of   N.    Polhill,  survived    her    husband,  and   by 
the  deed  of  1806  the  annuity  was  declared  to  be  her  separate 
property ;  her  personal  representative,  therefore,  is  the  only  per- 
son  entitled  to  sue.     When,  as  in  this  case,  there  were  four  modes 
of  proceeding  for  redeeming  the  land-tax  on  the  lands  of   the 
infant  under  the  Act  38  Geo.  8,  c.  60,  (a)  any  one  of  which  might 
have  been  adopted  by  the  persons  who  represented  themselves  as 
guardians  of  the  infant,  a  purchaser  was  not  bound  to  inquire 
further  than  to  ascertain  that  the  redemption  had  been  effected  in 
pursuance  of  one  of  such  modes,  and  there*  can  therefore  be  no 
such  inference  as  that  the  money  for  the  redemption  of  the  land- 
tax  was  raised  in  a  way  which  gives  the  equity  asserted  here. 
Kenney  v.  Browne.  (6)     The  notice  which  is  imputed  to 
Lord  Arden  in  this  case  is  at  the  best  but  *  constructive,    *  467 
a  doctrine  which  has  found  little  favour  in  this  Court,  partic- 
ularly when  sought  to  be  applied  to  a  purchaser  for  valuable  con- 
sideration and  without  notice.     Unless  it  can  be  proved  that  the 
•  redemption  was  to  the  knowledge  of  the  purchaser  effected  with 
the  moneys  of  the  infant,  or  that  the  purchaser  was  guilty  of  gross 
negligence,  equivalent  to  k^  culpa,  it  is  impossible  to  impute 
constructive    notice :    Jones  v.  .  Smithy  (c)    in  which    case,   on 
appeal,  (£{)  Lord  Ltndhurst  expressed  his  disinclination  to  extend 
the  doctrine.     Assuming,  however,  as  a  fact  which  we  deny,  that 
Lord  Arden  had  actual  notice  that  the  redemption  was  effected 
with  the  personal  moneys  of  the  infant,  still  we  say  that  a  Court 
of  Equity  will  not  impute  to  him  a  knowledge  of  the  very  refined 
rule  of  law  established  in  Ware  v.  Polhill.  (^e^     On  this  principle 
Lord  Hardwickb,  in  the  case  of  Warrick  v.  Warrick,  (^)  held  that 
a  purchaser  for  valuable  consideration  was  not  to  be  affected  with 
notice  of  the  equitable  rule  under  which  a  settlement  made  in  pur- 
suance of  articles  limiting  a  life-estate  to  the  settlor,  with  remain- 
der to  the  heirs  of  his  body;  will  be  rectified  so  as  to  give  to  the 
settlor  a  life-estate  only,  though  as  against  the  parties  or  mere 
volunteers  such  a  rule  would  be  enforced. 

(a)  See  §§  11,  20,  22,  87,  81,  and  Acts  39  Geo.  8,  cc.  21,  40,  43,  108;  39 
&  40  Geo.  3,  c.  30 ;  and  Act  41  Geo.  8,  c.  72,  consolidated  and  amended  by 
Act.  42  Geo.  3,  c.  116. 

(6)  8  Ridg.  Pari.  Cas.  462.  (c)  11  Ves.  257. 

(c)  1  Hare,  66.  {g)  3  Atk.  291. 

((2)  1  Phil.  244. 
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In  short,  a  purchaser  for  value  is  not  to  be  affected  wiUi  con- 
structive notice,  unless,  in  the  language  of  Lord  Alvanlet  in 
Hardy  v.  Reeves^  (a)  "  there  is  a  clear,  broad,  plain  equity."  In 
the  same  spirit  Lord  Northington  says,  "  a  man  must  indeed  take 
notice  of  a  deed  on  which  an  equity,  supported  by  precedents  the 
justice  of  which  every  one  acknowledges,  arises,  as  in  the  case 
of  prior  incumbrances  ;    but  not  the  mere  construction  of 

*  468    words  which  *  are  uncertain  in  themselves,  and  the  mean- 

ing of  which  often  depends  on  their  locality."  OordweU  t. 
MackrilL  (5)  The  *present  claim  might  have  been  asserted  in 
1816,  and  it  is  clearly  too  late  now.  It  is  also  to  be  observed  that 
Lord  Arden  here  gave  the  extreme  value  for  this  property,  which 
is  a  circumstance  always  to  be  looked  at  in  defence  of  a  purchaser 
without  notice.     SenhouBe  v.  JSarle,  (c) 

They  also  referred  to  the  cases  of  Oreen  v.  Pulsfordy  Qd)  Pat' 
ker  V.  Brooke^  (e)  Jones  v.  Powles^  (^)  Davison  v.  Daniels^  (h) 
Attorney- General  v.  Backhotise^  (t)  Cothay  v.  Sydenham^  (Jc)  Wtii 
V.  Reid^  (l)  Hewitt  v.  Loosemore.  (ni) 

Mr.  Q-lasse^  in  reply. 

The  Lord  Chancellor.  —  The  object  of  this  suit  is  to  make 
certain  lands  in  the  county  of  Surrey,  to  which  the  defendants 
derive  title  under  the  will  of  the  late  Lord  Arden,  liable  to  the 
payment  of  a  yearly  rent  of  551.  per  annum,  being  the  amount  of 
land-tax  with  which  they  were  formerly  chargeable.  Lord  Arden 
purchased  these  lands  in  1835,  and  he  purchased  them  as  lands 
the  land-tax  on  which  had  been  redeemed ;  there  is  no  doubt  of 
the  fact  that  the  land-tax  had  been  redeemed.  It  was  redeemed 
very  soon  after  the  passing  of  the  ^first  Land-tax  Redemption  Act 
in  1798,  the  contract  for  redemption  being  dated  in  October,  1799. 
The  consideration  was  2016Z.,  8  per  cents,  to  be  transferred  by 
fourteen  successive  instalments,  and  the  transfer  of  the  last 

*  469    instalment  was  made  *  in  the  summer  of  1802.    The  land- 

(a)  5  Yes.  426 ;  see  p.  431.  (h)  16  Yes.  249. 

(6)  2  Eden,  344 ;  see  p.  347.  (t)   17  Yes.  283. 

(c)  Ambl.  286.  (*)  2  B.  C.  C.  891. 

(d)  2  Beav.  70 ;  Sug.  Com.  Yiew,  618.  (Z)  2  Hare,  249. 
(0  9  Yes.  583.  (m)  9  Hare,  449. 
Ig)  3  M.  &  K.  581. 
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tax  was  thus  effectually  redeemed,  and  the  lauds  were  there- 
fore correctly  described  in  the  sale  to  Lord  Arden  as  "  land-tax 
redeemed."  This  is  the  common  case  of  both  parties.  But  then 
the  plaintiff  insists  that  the  redemption  was  effected  by  means  of 
funds  belonging  to  an  infant  who  died  in  infancy,  and  who  is  now 
represented  by  the  plaintiff  his  administrator  de  bonis  non^  and 
that  the  circumstances  of  the  case  are  such  as  to  give  to  the 
plaintiff,  against  Lord  Arden's  devisees,  an  equitable  right  to  a 
rent-charge  equivalent  to  the  land-tax  redeemed.  [His  Lordship 
here  stated  the  facts  of  the  case  as  above  set  out,  and  having 
referred  to  the  suit  of  Ware  v.  Polhill^  and  to  the  inquiries  which 
had  been  directed  on  the  original  hearing  as  to  the  circumstances 
under  which  the  redemption  had  taken  place,  said :]  With'reference 
to  the  inquiry  as  to  whether  any  option  had  been  declared  on  occa- 
sion of  the  redemption  of  any  portion  of  the  land-tax,  and  the 
Master  finding  thereon  that  there  was  no  such  option  declared,  it 
is  necessary  to  observe  that  under  certain  provisions  of  the  Land- 
tax  Redemption  Act,  the  person  redeeming  has  the  option  either 
to  redeem  for  the  benefit  of  the  estate,  i.e.  absolutely  to  extinguish 
the  tax,  or  he  may  in  certain  circumstances  declare  an  option  to 
take  the  redeemed  tax  for  his  own  benefit,  so  that  the  charge  shall 
still  subsist  for  the  benefit  of  the  person  redeeming.  In  fact,  no 
option  was  here  declared,  and  so  the  legal  effect  of  the  redemption 
was  to  extinguish  the  tax. 

The  cause  came  on  to  be  heard  on  the  Master's  report  before 
Lord  Eldon,  and  the  view  he  took  of  the  case  was  this:  that 
Messrs.  Way  and  Maitland,  by  whom  the  redemption  was  effected, 
were  in  fact  mere  strangers,  though  described  as  guardians  and 
trustees  of  N.  PolhiU  the  infant ;  that  they,  no  doubt,  acted 
perfectly  bond  ^fde^  and  did  what  they  thought  most  for  ♦  470 
the  infant's  benefit,  and  what  probably  would  have  been  so 
if  he  had  not  died  during  his  minority ;  but  that,  however  honest 
their  intentions,  the  effect  of  their  act  was  to  alter  the  nature  of 
the  infant's  property,  to  convert  in  efiect  a  portion  of  his  person- 
alty into  real  estate ;  that  that  was  what  the  Court  does  not  per- 
mit; and  Lord  Eldon  held  that  those  claiming  under  the  will 
behind  the  infant  were  bound  to  put  his  personal  representatives 
as  nearly  as  possible  in  the  situation  in  which  they  would  have 
been,  if  Benjamin  Way  and  B.  Maitland,  when  they  applied  the 
in&nt's  personal  estate  in  redeeming  the  land-tax,  had  declared 
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an  option  which  would  have  given  to  them  or  to  the  infant  an 
actual  legal  rent-charge  equivalent  to  the  amount  of  the  land-tax. 
[His  Lordship,  after  referring  to  the  decree,  and  to  the  deed  which 
was  prepared  in  conformity  therewith  for  the  purpose  of  charging 
the  estates,  and  after  stating  the  deaths  of  John  and  Thomas  Pol- 
hill  without  issue,  and  without  having  suffered  a  recovery,  and  the 
entry  of  Frederic  Polhill  in  1828,  the  recovery  suffered  by  him, 
and  the  payment  by  him  of  the  rent-charge,  and  the  purchase  from 
him,  by  Lord  Arden,  of  the  estate  now  sought  to  be  affected,  pro- 
ceeded :]  But  as  no  deed  was  executed,  nor  any  legal  charge  cre- 
ated by  Frederic,  the  right  of  the  persons  entitled  to  the  rent-charge 
was  a  mere  equitable  right.  Li  this  state  of  things,  Frederic  in 
1885  sold*  the  Surrey  property  for  19,000Z.  to  Lord  Arden.  It  was 
sold  and  conveyed  as  property  the  land-tax  of  which  was  redeemed; 
and  it  is  admitted  neither  Lord  Arden  nor  his  advisers  had  any 
actual  notice  of  the  claim  of  the  infant's  personal  representatives, 
that  they  had  no  actual  notice  either  of  the  decree  or  of  the  fact 
of  payment  of  the  rent-charge.  But  the  question  is,  whether, 
though  there  was  no  actual  notice,  there  was  not  what  is 
*  471  called  constructive  notice, — notice  of  that  which  ♦  ought  to 
have  led  Lord  Arden's  advisers  to  make  further  inquiries, 
under  which  the  whole  truth  would  have  come  out,  and  the  omit- 
ting to  make  which  amounted  to  culpable  negligence.  For  if  such 
constructive  notice  is  established,  no  doubt  the  defendants  claiming 
under  Lord  Arden  are  bound  by  all  the  equities  which  affected 
Frederic  Polhill'  the  vendor,  and  he  was  certainly  in  no  better  posi- 
tion than  that  in  which  his  brother  Thomas  had  stood  at  the  time 
of  Lord  Eldon's  decree  in  1805. 

The  circumstances  relied  on  as  establishing  this,  constructive 
notice  are,  first,  that  the  contract  for  redemption  was  entered  into 
by  Way  and  Maitland,  who,-  though  described  as  guardians  and 
trustees  for  the  infant,  were  in  fact  strangers ;  and,  secondly,  that 
the  abstract  stated  the  death  of  Nathaniel  in  April,  1802,  an  in- 
fant and  unmarried,  so  that  it  was  clear  he  could  never  have  rati- 
fied any  dealing  with  his  personal  estate  whereby  it  was  in  effect 
converted  into  realty.  It  was  argued,  that  these  facts  ought  to 
have  led  the  purchaser  to  make  further  inquiries ;  and  that  the 
result  of  such  inquiries  must  have  been  to  disclose  the  circum- 
stances connected  with  the  redemption  which  gave  rise  to  the 
equity  enforced  by  Lord  Eldon's  decree.  But  is  this  so  ?  I  en- 
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tirely  concur  with  what  fell  from  the  Vice-Chancellor,  that  when 
an  estate  is  sold  as  free  from  land-tax,  the  purchaser  is  bound  to 
satisfy  himself  of  the  validity  of  the  redemption,  just  as  he  is  of 
any  other  point  touching  the  title  to  the  property.  But  the  ques- 
tion is,  whether  there  was  not,  in  this  case,  sufficient  reasonably 
to  satisfy  a  purchaser  that  the  title  to  the  land-tax  was  perfect,  or 
rather  that  all  proper  steps  had  been  taken  to  extinguish  the  land- 
tax  as  a  charge  on  the  lands.  That  a  good  legal  title  was  shown 
is  not  disputed;  the  adverse  equitable  title  arose  not  from  the 
redemption  having  been  effected  by  persons  acting  with  or 
without  authority  for  an  infant  *  who  died  under  twenty-  ♦  472  * 
one,  but  from  the  circumstance  that  the  consideration  came 
out  of  his  personal  estate.  Now  I  think  that  not  only  was  there 
nothing  to  show  that  this  was  the  case,  but  there  was  every  thing 
to  lead  tlie  purchaser  to  suppose  the  contrary.  ♦  It  may  be  observed, 
that  Way  and  Maitland  were  described  as  guardians  and  trustees 
for  the  infant,  and  there  was  nothing  on  the  abstract  to  show  that 
they  were  not  so.  If,  indeed,  the  title  had  depended  on  their  being 
guardians,  it  would  have  been  the  duty  of  the  purchaser  to  ask  for 
evidence  on  the  subject ;  but  the  point  for  inquiry  was  not  what 
character  they  filled,  but  what  fund  they  applied  to  the  redemption. 
If  it  was  a  fund  supplied  out  of  the  infant's  personal  estate,  they 
were  guilty  of  a  misapplication  of  his  property  in  not  declaring  an 
option,  so  as  to  keep  the  charge  alive ;  if  it  was  provided  out  of  a 
fund  properly  applicable  to  the  relief  of  the  estate  from  the  burden 
of  the  land-tax,  then  they  were  duly  discharging  their  obligations 
to  the  infant.  Why  was  the  purchaser,  finding  that  the  laud-tax 
had  been  effectually  redeemed  thirty-three  years  before  his  pur- 
chase and  had  never  since  been  paid,  to  inquire  whether  those  who 
redeemed  might  not  have  obtained  the  money  from  some  fund  not 
applicable  to  the  purpose  ?  I  doubt  whether,  in  any  case,  this  is 
an  obligation  fairly  attaching  on  a  purchaser ;  but,  in  the  present 
case,  there  was  every  thing  to  lead  to  the  conclusion  that  the  land- 
tax  had  been  redeemed  by  means  of  funds  properly  applicable  to 
the  purpose  ;  for,  by  the  will  of  1782,  N.  Polhill  the  testator  gave 
his  personal  estate  to  these  very  gentlemen,  B.  Way  and  R.  Mait- 
land, in  trust,  to  invest  it  in  the  purchase  of  lands  to  be  settled  to 
the  same  uses  as  the  devised  estates ;  and  the  38th  section  of  the 
Act  38  Geo.  3,  c.  60,  expressly  provides  tliat  money  so  held  on 
trust  to  be  invested,  may  be  applied  in  the  redemption  of  the  land- 
voL.iv.  2^  .  [369] 
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tax.    When,  therefore,  a  purchaser  found  that  tlie  land-tax  had  in 

fact  been  redeemed  thirty-three  years  before  his  purchase 
•478    by  trustees,  *who  might  and  very  probably  would  have 

funds  properly  applicable  for  the  purpose,  —  and  further 
tJiat  no  land-tax  ever  had  been  paid  from  that  time,  —  I  think  it 
is  impossible  to  charge  him  with  culpable  negligence,  or  even  with 
want  of  caution,  because  he  did  not  institute  further  inquiries  as 
to  the  circumstances  of  the  redemption.  On  this  ground,  there- 
fore, that  there  was  no  gross  negligence,  nor,  indeed  (as  I  think), 
any  negligence  at  all  on  the  part  of  the  purchaser,  I  feel  it  impos- 
sible to  concur  in  the  view  of  the  case  taken  by  the  Vice-Chan- 
cellor ;  and  entertaining,  as  I  do,  a  clear  opinion  on  this  point,  1 
do  not  feel  it  necessary  to  go  into  the  other  points  of  objection 
urged  in  the  tirgument. 

I  must  not  part  With  this  case  without  expressing  my  entire  con- 
currence in  what  has  on  many  occasions  of  late  years  fallen  from 
Judges  of  great  eminence  on  the  subject  of  constructive  notice; 
namely,  that  it  is  highly  inexpedient  for  Courts  of  Equity  to  extend 
the  doctrine,  —  to  attempt  to  apply  it  to  cases  to  which  it  has  not 
hitherto  been  held  applicable.  Where  a  person  has  actual  notice 
of  any  matter  of  fact,  there  can  be  no  danger  of  doing  injustice  if 
he  is  held  to  be  bound  by  all  the  consequences  of  that  which  he 
knows  to  exist.  But  where  he  has  not  actual  notice,  he  ought  not 
to  be  treated  as  if  he  had  notice,  unless  the  circumstances  are 
such  as  enable  the  Court  to  say,  not  only  that  he  might  have  ac- 
quired, but  also  that  he  ought  to  have  acquired,  the  notice  with 
which  it  is  sought  to  affect  him,  —  that  he  would  have  acquired  it 
but  for  his  gross  negligence  in  the  conduct  of  the  business  m 
question. 

The  question,  when  it  is  sought  to  affect  a  purchaser  with  con- 
structive notice,  is  not  whether  he  had  the  means  of  obtaining, 
and  might  by  prudent  caution  have  obtained,  the  knowledge  in 

question,  but  whether  the  not  obtaining  it  was  an  act  of 
♦  474   gross  or  culpable  negligence.     It  is  obvious  *  that  no  definite 

rule  as  to  what  will  amount  to  gross  or  culpable  negligence, 
so  as  to  meet  every  case,  can  possibly  be  laid  down.  But  I  think 
it  clear  that  the  imputation  of  gross  negligence  cannot  fairly  be 
fixed  on  a  purchaser,  merely  because  it  did  not  occur  to  him  or 
his  advisers  to  inquire  whether  a  transaction,  legally  valid  and 
under  which  there  had  been  long  enjoyment  (here  it  was  for 
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•thirty-three  years),  might  not  have  been  so  conducted  in  its  origin 
as  to  have  given  to  third  persons  equitable  rights,  of  which  there 
was  no  trace  on  the  face  of  the  abstract. 

The  plaintiff  having,  in  my  opinion,  failed  in  establishing  any 
title  to  relief,  his  bill  must  be  dismissed  with  costs. 


JOHNSON  V.  WEBSTER.1 

1854.     November  8,  9,  25.    Before  the  Lord  Chancellor  Lord  Crakwobtth. 

Primd  /acie,  when  a  person  conveys  or  settles  an  estate,  he  means  to  include  in 
the  conveyance  every  interest  which  he  can  part  with,  and  which  he  does  not 
except. 

When  the  owner  of  an  estate  has  also  a  charge  upon  it,  and  there  is  some  inter- 
mediate charge  or  estate  between  his  own  charge  and  his  ownership  in  fee,  it 
may  be  reasonable  to  say,  that  without  some  special  act,  no  presumption  can 
be  made  of  an  intention  to  merge  the  charge  in  the  fee,  for  that  might  be 
against  the  interest  of  the  owner,  by  letting  in  the  intermediate  estate,  but 
where  the  intermediate  estate  is  created  by  the  act  of  the  owner  himself,  this 
reasoning  has  no  application.' 

A.,  the  devisee  in  fee  of  real  estates,  subject  to  ^a  trust  to  raise  6000/.  for  B., 
which  the  testator  directed,  in  the  event  of  B.^s  death  without  children,  to 
sink  into  the  residue  of  his  personal  estate  and  to  go  to  A.,  on  his  marriage 
Conveyed  the  estates  to  the  trustees  of  his  marriage  settlement,  subject  to  the 
trust  to  raise  the  60002.,  and  died,  leaving  B.  On  B.^s  death  without  chil- 
dren, the  representatives  of  A.  filed  a  bill  to  establish  the  charge :  ffddf 
under  the  circumstances,  that  it  had  merged  in  the  inheritance.' 

This  was  an  appeal  by  the  defendant  Sir  Godfrey  Webster,  the 
grandson  of  the  testator  Sir  Godfrey  Webster,  from  a  decree  of 
the  Yice-Chancellor  Stuart.  The  facts  of  the  case  are  reported 
in  the  second  volume  of  Messrs.  Smale  and  Giffard's  Beports, 
page  136,  and  are  here  restated  from  that  report. 

*  Sir  Godfrey  Webster,  Baronet  (No.   1),  by  his  will  ♦  476 
bearing  date  the  15th  November,  1779,  directed  his  debts, 
legacies,  and  funeral  expenses  to  be  paid  and  satisfied  ;  and  in  case 

'  S.  C.  1  Jur.  N.  S.  145 ;  24  L.  J.  Ch.  300. 

*  See  Jameson  v.  Stein,  21  Beav.  5 ;  Swiffen  v,  Swificn,  29  Beav.  199 ;  Pitt 
©.  Fitt,  22  Beav.  294. 

'  See  1  Jarman  Wills  (3d  £ng.  ed.),  657. 
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his  personal  estate  should  not  be  sufficient  for  that  purpose,  he 
thereby  charged  his  real  estate,  devised  to  his  eldest  son  Godfrey 
Webster,  with  the  payment  thereof.  The  testator  gave  to  his  wife 
an  annual  rent-charge  in  lieu  of  dower,  and  then  made  the  follow- 
ing gift :  — 

'^  I  give  and  devise  unto  Charles  Nairn,  of  Milkhonse,  Kent, 
and  John  Campbell,  of  Lincoln's  Inn,  Esquires,  and  to  the  sur- 
vivor of  them,  their  executors  and  administrators,  the  sum  of 
6000Z.,  in  trust  that  they  or  the  survivor  of  them,  or  the  executor 
or  administrator  of  such  survivor,  shall  pay  or  cause  to  be  paid 
the  said  sum  of  6000/.  imto  my  daughter  Elizabeth  Webster,  on 
the  day  of  her  marriage,  and  until  that  event  I  direct  the  said  sum 
to  carry  interest  at  6  per  cent;  and  I  direct  my  son  Godfrey 
Webster  to  pay  such  interest  quai-terly ;  and  in  case  such  interest 
shall  be  unpaid  forty  days  after  any  quarterly  day  of  payment,  it 
shall  be  lawful  for  my  said  daughter  Elizabeth  to  take  and  receive 
the  rents  and  profits  for  her  own  use  and  benefit,  until  the  said 
Elizabeth  shall  be  paid  and  satisfied  all  arrears  of  interest,  and  all 
costs  and  charges  and  damages  sustained  by  reason  of  the  non-pay- 
ment tliereof ;  and  I  declare  that  I  give  the  said  sum  of  6000/.  to 
my  said  daughter,  over  and  above  all  sums  of  money  or  other  pro- 
vision to  which  she  may  be  entitled  under  my  marriage  setUement, 
or  by  any  other  means  whatsoever ;  but  I  hereby  declare  that  in 
case  my  daughter  shall  die  without  leaving  any  issue  living  at  the 
time  of  her  death,  the  said  sum  of  6000/.  shall  sink  into  the 
residue  of  my  personal  estate,  and  shall  go  to  my  son  Godfrey 
Webster." 

♦  476  *  The  testator,  having  given  other  legacies,  devised  his 
real  estate  to  his  eldest  son  Godfrey  Webster,  his  heirs  and 
assigns  for  ever,  charged  and  chargeable  nevertheless  with  payment 
of  all  or  so  much  of  his  debts,  legacies,  portions,  and  funeral  ex- 
penses as  his  personal  estate  should  not  be  sufficient  to  satisfy  and 
discharge.  The  residue  of  his  personal  estate  not  thereinbefore 
disposed  of,  he  bequeathed  to  his  son  Godfrey  Webster. 

By  a  codicil  to  his  will,  dated  the  17th  of  March,  1780,  reciting 
the  above  gifts,  he  declared  his  will  to  be  that  the  jointure,  por- 
tions, legacies,  debts,  and  funeral  expenses  should  be  charged  on 
his  manors  of  Robertbridge,.  Battle,  &c.  Ac.  within  the  rape  of 
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Hastings,  in  the  county  of  Sussex,  and  that  his  eldest  son  Godfrey 
Webster  should  hold  his  other  estates  free  and  discharged  from 
such  charges. 

The  testator  died  shortly  afterwards,  without  revoking  his  said 
will,  which  was  duly  pi*oved.  His  personal  estate  was  insufficient, 
after  payment  of  prior  charges,  to  satisfy  any  part  of  the  sum  of 
6000/. 

Prom  the  death  of  the  testator  Sir  Godfrey  Webster  (No.  1), 
interest,  at  5  per  cent,  was  paid  to  his  daughter  Elizabeth,  out 
of  the  rents  and  profits  of  the  real  estate,  until  her  death  in 
1833. 

Tlie  6000?.  was  never  in  fact  raised  by  the  trustees. 

By  indenture  of  lease  and  release,  dated  22d  and  23d  of  June, 
1786,  executed  upon  the  marriage  of  the  testator's  eldest  son 
Sir  Godfrey  Webster  (No.  2)  with  Elizabeth  Vassall,  reciting 
that  the  said  sum  of  6000/.  given  to  the  said  Charles  Nairn 
and  John  Campbell  was  *  then  unpaid ;  and  reciting  that  on  *  477 
the  death  of  the  said  testator  the  then  Sir  Godfrey  Webster 
(No.  2)  was  seised  of  the  said  hereditament,  subject  (^inter  alia) 
to  the  payment  of  the  legacy  of  6000i. ;  and  reciting  that  Sir 
Godfrey  Webster  (No.  2),  being  so  seised,  was  desirous  that  no 
part  of  certain  sums  charged  by  the  will  of  Sir  Godfrey  Webster 
(No.  1)  should  be  raised  thereout  for  his  benefit,  but  that,  on  the 
contrary,  the  same  should  sink  into  the  said  real  estate ;  and 
reciting  that  a  marriage  was  agreed  on  between  the  said  Sir 
Godfrey  Webster  (No.  2)  and  the  said  ElizabetJ^  Vassall,  and  that 
upon  the  treaty  for  the  said  marriage  it  was  agreed  that  the  said 
Sir  Godfrey  Webster  (No.  2)  should  convey  and  assure  his  here- 
ditaments in  the  county  of  Sussex,  whereto  he  was  entitled  under 
the  will  of  the  testator,  subject  (inter  alia^  to  the  payment  of  the 
said  60002. :  it  was  witnessed,  that,  in  consideration  of  the  said 
intended  marriage,  all  those  manors,  &c.  were  granted  and  released 
to  the  said  Rose  Fuller  and  Robert  Cooper  Lee,  to  the  several  uses 
'  tiiereinafter  declared  concerning  the  same,  freed  and  absolutely 
acquitted,  exonerated,  and  for  ever  discharged  of  and  from  all  claims 
and  demands  whatsoever  of  the  said  Sir  Godfrey  Webster  (No.  2) 
into  or  out  of  the  same  premises  under  the  will  of  the  said  testator 
in  rropect  of  the  two  several  sums  of  10,000Z.  and  1400/.  under  the 
indenture  of  1775  directed  to  be  raised  by  the  said  Charles  Nairn 
for  the  benefit  of  the  settlor,  but  subject  as  to  such  parts  of  the  said 
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manors  and  hereditaments  as  bj  the  will  of  the  said  testator  were 
charged  with  payment  of  tlie  portions  and  legacies  ^ven  by  the 
said  will  to  the  said  Charles  Nairn  and  John  Campbell  of  the 
said  sum  of  6000!.,  and  of  the  said  1000/.,  part  of  the  said  legacy 
or  sum  of  2000/.,  by  the  said  will  of  the  said  Sir  Godfrey  Webster 
(No.  1)  the  testator  respectively  given  to  the  said  Charles 
*  478  Nairn  and  John  *  Campbell,  their  executors,  administrators, 
and  assigns,  upon  the  trusts  therein  mentioned  concerning 
the  said  sums  of  6000/.  and  2000/.  respectively,  together  with  all 
interest  then  due  and  to  grow  due  for  and  in  respect  of  the  said 
several  sums  of  6000/.  and  1000/. 

The  marriage  was  solemnized  on  the  26th  of  June,  1786.  Sir 
Godfrey  Webster  (No.  2)  died  in  1800,  having  by  his  will  be- 
queathed the  whole  of  his  personal  estate  to  his  mother.  Dame 
Elizabeth  Webster. 

The  estates  descended  to  his  eldest  sou  Sir  Godfrey  Webster 
(No.  8). 

Prior  to  1800,  Elizabeth  Webster  (the  legatee  of  the  60002.) 
married  Mr.  Thomas  Chaplin. 

By  her  will  dated  the  14th  of  May,  1802,  Dame  Elizabeth 
Webster  bequeathed  the  whole  of  her  personal  estate  to  her 
daughter,  Elizabeth  Chaplin. 

By  her  will  dated  the  29th  of  August,  1816,  Mrs.  Chaplin  (her 
husband  being  then  dead)  bequeathed  her  personal  estates  to 
certain  persons  through  whom  the  present  plaintiffs  -claimed.  She 
died  on  the  28th  of  October,  1888.  Early  in  1858,  the  plaintiffi 
filed  this  bill,  praying  for  a  declaration  that  the  said  sum  of  6000{. 
was  a  valid  and  subsisting  charge  on  the  real  estate ;  that  tlie 
plaintiffs  were  entitled  to  interest  for  at  least  six  years ;  for  an 
account ;  that  the  said  sum  of  6000/.  might  be  raised  by  a  sale  or 
mortgage  of  a  competent  part  of  the  estate,  &c.,  &c. 

The  yice-Chancellor  held  that  the  charge  was  now  sub- 
*  479   sisting,  and  directed  the  principal  interest  and  costs  *  to  be 
raised  by  a  sale  or  mortgage  of  the  real  estate  of  Sir 
Godfrey  Webster  (No.  8),  who  now  appealed. 

Mr,  Bacon  and  Mr.  Schomberg^  for  the  plaintiffs,  in  support  of 

the  decision  of  the  Yice-Chancellor.  —  This  Court  will  not  presume 

a  merger,  unless  it  is  assured,  either  that  such  presumption  will  be 

for  the  benefit  of  the  owner  of  the  inheritance,  or  unless  there  is 
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the  clearest  eyidence  of  intention  that  the  charge  should  not  be 
kept  alive.  The  6000/.  became  raieable  on  the  day  of  the  daugh- 
ter's marriage,  and  the  mere  accident  of  its  not  having  been  raised 
cannot  alter  the  rights  of  the  parties,  equity  considering  that  as 
done  which  is  agreed  to  be  done. 

In  the  present  case,  so  far  as  any  evidence  of  intention  can  be 
adduced,  it  is  against  the  merger ;  for  not  only  was  the  existence 
of  the  charge  expressly  recognized  in  the  deed  of  1786,  but  it  was 
obviously  for  the  benefit  of  Sir  G.  Webster  (No.  2),  who  was  only 
tenant  for  life  at  the  time,  that  it  should  be  held  to  have  been  sub- 
sisting. They  relied  upon  the  following  authorities :  Wyndham  v. 
Earl  of  JSgremonty  (a)  Forbes  v.  Moffatt,  (6)  Orice  v.  Shaw^  (c) 
Davis  V.  Barrett;  (d)  and  they  distinguished  the  present  case  from 
that  of  TyUr  v.  Ldkej(e)  where  merger  had  been  presumed, 
because  there  there  was  an  express  recital  in  a  mortgage-deed  that 
the  estate  was  free  from  incumbrances. 

Mr.  Matins  and  Mr.  H,  Pryor^  for  the  appellant  Sir  G.  Web- 
ster.—  We  submit  first  that  there  was  no  charge  under  the 
•  will  of  the  testator  Sir  G.  Webster  (No.  1)  in  favour  of  ♦  480 
his  son ;  but  even  assuming  that  there  was,  it  would  have 
merged  when  he  became  under  the  same  will,  by  the  death  of  the 
testator  in  1780,  the  owner  of  the  fee,  and  as  he  manifested  no 
intention  of  keeping  the  charge  alive  after  it  was  competent  for 
him  to  have  done  so. 

The  rule  with  respect  to  the  raising  of  legacies  payable  at  tweniy- 
one,  and  charged  on  land,  is  firmly  established,  that  such  legacies 
will  sink  into  the  land  for  the  benefit  of  the  inheritance  if  the  leg- 
atee should  die  under  the  prescribed  age :  Poulet  v.  Povlet^  (jg) 
Fearne,  Cent.  Bern.,  page  555,  ed.  9,  Butler's  note ;  and,  as  a  gen- 
eral rule,  it  is  also  clear  that  where  a  party  has  an  estate  in  fee  or 
in  tail,  and,  at  the  same  time,  a  charge  upon  the  estate,  the  charge 
will  merge.     Donisthorpe  v.  Porter.  (A) 

We  further  submit  that  the  settlement  of  1786,  being  a  convey- 
ance to  a  purchaser  for  value,  was  of  itself  equivalent  to  an  ex- 
tinction of  the  charge.    The  expression  in  the  will,  that  the  legacy 

(a)  Ambl.  753.  (0  4  Sim.  851. 

(6)  18  Ves.  884.  (g)  1  Vtrn.  204,  321. 

(c)  10  Hare.  76.  (A)  2  £den»  162. 

Id)  14  Beav.  542. 
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of  6000Z.  was  to  go  back  to  Sir  Godfrey  (No.  2),  was  a  mere 
inaccuracy  of  expression,  inasmuch  as  the  testator  neyer  intended 
that  the  6000L  should  be  unconditionally  raised. 

The  distinction  between  the  present  and  the  case  of  Wyndham 
V.  JEarl  of  Egremont  (joC)  is,  that  there  Percy  Earl  of  Thomond  waa 
only  tenant  for  life,  and  the  presumption,  therefore,  of  law  was, 
that  the  charge  was  kept  alive ;  so  in  the  cases  of  Forbes  v.  Mof- 
faU  (6)  and  Orice  v.  Shaw,  (c)  there  appeared  in  each  irresistible 
evidences  of  intention  of  keeping  the  charge  alive.  It 
♦  481  *  was  said,  that  it  was  for  the  interest  of  Sir  Godfrey  (No.  2) 
that  the  charge  should  be  kept  alive ;  but  the  answer  to 
that  is,  that  the  merger  took  place  between  1780  and  1786,  and 
having  once  occurred,  nothing  short  of  a  declared  intention  wotild 
suffice  to  rebut  the  legal  presumption.  It  was  further  said,  that 
the  merger  was  not  to  be  presumed  because  the  charge  of  6000i. 
was  expressly  recognized  in  the  deed  of  1786  as  existing,  while  the 
other  charges  were  there  noticed  as  having  merged ;  but  it  was 
only  referred  to  because  it  was  contingently  raisable.  It  is  dear 
that  the  settlor,  after  the  execution  of  that  settlement,  could  not 
have  filed  a  bill  to  raise  the  60007. 

It  was  argued  that  the  6000^,  though  not  actually  raised,  ought 
to  have  been  raised ;  but  the  mere  fact  that  it  was  not  raised  is 
sufficient  to  create  different  rights.  On  this  principle  it  is  that 
where  a  power  of  sale  may  be  exercised  by  a  mortgagee,  the  fact 
of  its  being  exercised  or  not  will  determine  the  rights  as  to  the 
surplus  between  the  heir  or  personal  representative  of  the  mort- 
gagor. Wright  V.  RoBc.  (d)  They  also  referred  to  the  observations 
of  Lord  St.  Leonards  in  Walpole  v.  M^  Clintock,  (e) 

Mr.  W.  H.  Harrison,  appeared  for  the  Dowager  Lady  Webster. 

Mr,  Spencer  Vincent,  for  the  trustees. 

Mr,  Bacon,  in  reply. 

November  25. 

The  Lord  Chancellor.  —  The  plaintiffs  in  this  case  are  the  per- 
sonal representatives  of  Sir  Godfrey  Webster,  who  died  in  1800. 

(a)  ArabL  763.  (c)  10  Hare.  76.  («)  7  Ir.  Eq.  353. 

(6)  18  Ves.  884.  (d)  2  S.  &  S.  323. 
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The  defendants  may  be  described  generally  as  the  persons 
•entitled  to  his  real  estate.  The  object  of  the  bill  is  to  have  *  482 
a  sum  of  6000Z.  raised  out  of  the  real  estate  for  the  benefit 
of  those  entitled  to  the  personal  estate.  The  question  arises,  first, 
on  the  will  of  Sir  6.  Webster,  the  father  of  the  Sir  Godfrey  whom 
I  have  already  named  ;  the  father  being  called  in  the  bill  Sir  God- 
frey (No.  1),  and  the  son  Sir  Godfrey  (No.  2)  ;  and,  secondly,  on 
the  settlement  executed  by  Sir  G.  Webster  (No.  2)  on  his  marriage, 
bearing  date  the  22d  and  23d  of  June,  1786.  [His  Lordship  here 
referred  to  the  will  and  codicil  of  Sir  Godfrey  (No.  1),  and  pro- 
ceeded :  ]  He  died  soon  after  the  date  of  the  codicil.  Sir  G.  Web- 
ster (No.  2)  duly  proved  his  will.  [His  Lordship  here  referred  to 
the  marriage  settlement  of  Sir  Godfrey  (No.  2),  bearing  date  June, 
1786,  and  continued:]  The  defendants  are  entitled  to  the  real 
estates  under  the  limitation  to  first  and  other  sons  of  that  mar- 
riage. Elizabeth  Webster  the  legatee  married  Mr.  Chaplin  prior 
to  1800,  and,  having  survived  her  husband,  died  on  the  28th  of 
October,  1883,  without  issue.  The  interest  on  the  6000Z.  was  reg- 
ularly paid  to  Mr.  Chaplin  by  the  owners  of  the  estate  from  the 
time  of  her  marriage  to  her  death ;  but  the  principal  sum  was 
ne?er  raised. 

The  present  bill  was  filed  8d  October,  1858.  And  the  question 
is  whether  the  plaintiffs  have  any  title  to  the  relief  sought.  They 
rely  first  on  the  terms  of  the  will,  whereby  this  6000i.,  in  the  event 
which  happened,  is  expressly  declared  to  form  part  of  the  testa- 
tor's personal  estate.  Sir  G.  Webster  (No.  2)  took  both  the  real  and 
personal  estate  absolutely.  But  here  it  is  said  that  the  testator 
has  expressly  impressed  on  the  contingent  interest  in  this  legacy 
the  cliaractcr  of  personal  estate,  and  that  the  legatee  never  did 
any  thing  to  alter  its  character.  I  do  not,  however,  agree  to  this 
construction.  The  direction  in  the  testator's  will,  that  if 
his  daughter  Elizabeth  *  should  leave  no  issue  at  her  death  *  488 
the  legacy  should  sink  into  the  residue  of  the  personal 
estate,  meant  simply  that  it  should  not  be  raised.  He  contem- 
plated a  personal  estate  sufficient,  or  probably  sufficient,  to  pay  his 
debts  and  legacies,  and  then  any  contingent  interest  of  the  person 
entitled  to  the  residue,  in  a  legacy  which  should  eventually  not  be 
raisable,  would  be  not  inaccurately  described  as  sinking  into  his 
personal  estate. 

The  expression  "  sink  into  the  residue  "  points  to  a  charge  which 
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had  been  previously  provided  out  of  the  fund  into  which  it  was 
to  sink,  otherwise  the  expression  ^^  sink  into  the  residue  "  would 
hardly  be  appropriate.  I  read  the  passage  as  if  it  had  been  merely 
a  direction  that,  in  the  event  of  the  legatee  leaving  no  issue  at  her 
death,  the  legacy  was  to  be  restored  to  the  funds  from  which  it 
had  been  taken ;  and  then  the  will  had  contained  a  general  charge 
of  debts  and  legacies  on  the  real  estate  in  case  the  personal  estate 
should  prove  insufficient.  The  mere  circumstance  that  the  collo- 
cation of  the  sentences  is  different  cannot  be  material ;  and  if  the 
charge  on  the  real  estate  had  been  at  the  end  of  the  will,  it  would 
have  made  the  case  more  clear,  but  could  not  have  affected  the 
principle.  On  this  first  point,  therefore,  on  which  nearly  the 
whole  of  the  plaintiffs'  case  rests,  I  confess  I  differ  from  the  Yice- 
Ghancellor. 

This  is  in  truth  a  mere  question  of  construction.     What  is  the 
meaning  of  the  will  ?    I  do  not  discover  any  intention  to  alter 
the  character  of  the  property,  which  would  be  a  very  strange 
intention  to  impute.    But  it  was  contended,  that,  without  any 
such  intention,  the  natui*e  of  the  gift  necessarily  induces  a  change 
of  quality  in  the  property.     Mrs.  Chaplin,  it  was  said,  might,  the 
day  after  her  marriage,  have  insisted  on  a  sale  or  mortgage  of 
a  competent  part  of  the  real  estate,  so  as  to  place  the 
*  484    *  6000/.  in  the  hands  of  the  trustees.     She  might  have  filed 
a  bill  and  have  obtained  a  decree  for  that  purpose.    That 
may  be ;  and  if  that  had  been  done,  if  a  suit  had  been  instituted 
and  a  decree  made,  then  there  might  have  been  pro  tanto  a  con- 
version into  personalty.     But  this  depends,  not  on  the  language 
of  the  will,  but  on  the  acts  done  under  it.     If  Sir  G.  Webster 
(No.  2)  had  actually  sold  a  portion  of  the  estate  and  invested  the 
proceeds  to  the  extent  of  6000Z.  on  securities  in  the  names  of  the 
trustees,  then,  when  by  the  death  of  his  sister  without  issue  his 
title  to  the  6000Z.  reverted  to  him,  it  would  be  his  personal  and 
not  his  real  representatives  who  could  claim  it.    It  would  in  such 
case  have  been  made  actual  personalty,  and  his  representatiTes 
could  only  make  title  to  it  with  the  quality  actually  attaching  to 
it.     So  if,  without  any  actual  sale  or  mortgage,  there  had  been  a 
suit  and  a  decree  directing  a  sale,  this  Court  would  have  considered 
the  sale  as  actually  made,  and  the  rights  of  the  parties  would  hare 
been  regulated  accordingly.     Upon  this  principle  the  case  of  Flan- 
agan V.  Flanagan  was  decided  by  Lord  Camden  in  1768.    The 
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facts  of  that  case  are  thus  stated  by  Sir  Thomas  Sewell  in  his 
judgment  in  Fletcher  v.  Aihbumer :  (a)  "  Sarah  Woolly,  by  will, 
dated  28th  March,  1749,  gave  and  devised  all  her  real  and  personal 
estates  to  Francis  Piumtree,  in  trust,  in  the  first  place,  oat  of  her 
personal  estate  as  far  as  it  would  extend,  and,  in  the  next  place, 
by  sale  of  her  real  estate  or  a  sufficient  part  thereof,  to  raise  so 
much  money  as  should  be  sufficient  to  pay  her  debts  and  legacies ; 
and  after  payment  thereof  in  trust  to  convey  the  residue  of  the 
real  estate  which  should  remain  unsold,  and  pay  the  produce  of 
such  part  as  should  be  sold  and  all  other  the  residue  of  her  real 
estates  between  her  father  James  Flanagan  and  her  brother 
James  Flanagan,  their  *  heirs,  executors,  and  administrators,    *  485 
equally.    A  bill  was  brought  by  the  creditors  for  sale  of 
real  estate  to  supply  the  deficiency  of  the  personal  estate  for  pay- 
ment of  debts,  and  a  decree  was  made  for  a  sale ;   and  if  any  of 
the  money  to  arise  by  the  sale  should  remain  after  payment  of  the 
debts  and  legacies,  it  was  directed  to  be  paid  to  James  Flanagan 
the  father  and  James  Flanagan  the  son  equally,  and  if  any  estate 
should  remain  unsold  the  trustees  were  directed  to  .convey  it  to 
them  and  their  heirs  equally.     After  the  decree  James  Flanagan 
the  son  died,  leaving  a  daughter,  and  a  son  born  after  his  death. 
Part  of  the  estate  was  sold,  and  afterwards  James  Flanagan  tjie 
grandfather  died,  leaving  his  grandson  his  heir,  and  his  grandson 
and  granddaughter  his  sole  next  of  kin.    After  the  death  of  the 
grandfather  a  further  part  of  the  estate  was  sold,  under  an  appre- 
hension that  the  produce  of  the  first  sale  was  insufficient  to  pay 
the  debts  and  legacies.    It  appeared,  however,  that  the  produce  of 
the  first  sale  was  sufficient.    A  bill  was  afterwards  brought  by  the 
son  of  James  Flanagan  the  son,  claiming  a  moiety  of  the  surplus 
as  the  real  estate  of  James  Flanagan  the  grandfather,  to  whom  he 
▼as  become  heir,  against  the  personal  representative  of  his  grand- 
father and  against  the  daughter  of  James  Flanagan  the  son,  who 
claimed  a  moiefy  as  one  of  the  next  of  kin  of  her  grandfather.    It 
was  objected  that  the  second  sale  after  the  death  of  the  grandfather  ' 
▼as  improper.    The  Court  determined  that  the  second  sale  actually 
made  under  the  decree  of  the  Court  before  the  Master  could  not 
be  considered  as  improperly  made ;  that  there  was  no  fraud,  no 
practice,  and  that  the  money  ought  to  go  to  the  personal  represent- 
ative of  the  grandfather." 

(a)  1  B.  C.  C.  600. 
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The  cose  of  Fletcher  v.  Aihhumer  (a)  was  also  decided 
*486  *  on  a  similar  principle,  inasmuch  as  there  was  an  express 
direction  for  a  conversion  out  and  out  of  real  estate ;  and 
upon  the  death  of  the  legatee,  who  had  the  whole  beneficial  title 
vested  in  him  as  money,  his  personal  representatives  were  declared 
entitled  to  the  estate  as  money.  But  these  principles  do  not  apply 
where  there  has  been  neither  a  sale  nor  a  mortgage,  nor  any  direc- 
tion nor  decree  making  a  sale  or  mortgage  obligatory  on  the 
parties.  If,  while  there  is  a  mere  charge  and  before  any  sale  or 
mortgage  has  been  made  or  decreed,  the  money  charged  has  ceased 
to  be  raisable,  or  has  become  raisable  only  for  the  benefit  of  the 
person  entitled  to  the  absolute  fee,  there,  in  the  absence  of  express 
direction,  the  charge  sinks  into  the  estate.  On  these  grounds  I 
am  of  opinion  that  the  will  did  not,  according  to  its  true  construc- 
tion, make  the  contingent  interest  of  Sir  G.  Webster  (No.  2)  in 
this  legacy  a  sum  raisable  out  of  his  real,  for  the  benefit  of  his 
personal,  estate ;  and  that,  if  he  had  died  without  doing  any  act 
affecting  the  question,  the  charge  would,  on  the  decease  of  Mrs. 
Chaplin,  sine  prole^  sink  into  the  real  estate. 

It  remains  to  consider  how  far  the  question  is  affected  by  the 
subsequent  acts  of  Sir  G.  Webster  (No.  2) ;  for  it  was  argued 
that  whatever  might  be  the  case  if  he  had  done  nothing,  yet  tliat 
the  consequence  of  the  settlement  which  he  executed  on  his  marriage 
was  to  give  to  his  personal  representatives  the  right  now  insisted 
on.  The  settlement  recites  several  charges  affecting  the  estates 
created  by  his  uncle  Sir  Whistler  Webster,  to  a  part  of  which 
(11,400/.)  he  was  himself  entitled,  and  to  the  rest  of  which  other 
persons  named  were  entitled  :  it  then  recites  the  legacy  of  6000?. 
given  by  the  will  of  his  father,  and  another  legacy  of  1000/.  given  by 
the  same  will,  and  then,  after  stating  it  to  be  his  intention  to  allow 
the  11,400/.  to  sink  into  the  real  estate,  he  conveys  all  the 
*487  *  property  free  from  the  11,400/.,  but  subject  to  the  other 
charges  created  by  Sir  Whistler,  and  to  the  two  legacies 
under  his  father's  will,  to  the  use  of  himself  for  life,  remainder 
to  secure  a  jointure  to  his  wife  for  her  life,  remainder  to  trustees 
for  a  term  of  years  to  secure  portions,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  his  own  heirs. 

It  was  argued  that  this  was  an  express  keeping  alive  of  the 

(a)  1  B.  C.  C.  497. 
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6000/.  contingently  for  his  own  benefit,  and  that  on  two  grounds : 
first,  because  the  property  is  conveyed  expressly  subject  to  the 
charge,  and,  secondly,  because  it  was  manifestly  to  his  advantage 
to  keep  it  alive  in  order  to  secure  an  interest,  in  priority  to  those 
who  were  to  take  by  a  title  which  preceded  the  fee.  I  cannot  say 
that  either  of  these  arguments  have  satisfied  me. 

As  to  the  first,  when  Sir  6.  Webster  (No.  2)  executed  the  set- 
tlement, he  had  the  absolute  fee  subject  to  the  charges  created  by 
Sir  Whistler,  and  to  the  two  legacies  under  his  father's  will.  It 
was  obviously  his  intention  to  settle  the  estate  as  free  from  incum- 
brances as  he  could.  For  that  purpose  he  in  terms  extinguished 
both  the  charges  to  which  he  was  entitled  himself.  He  could  not 
get  rid  of  the  other  charges,  and  the  mentioning  them  and  convey- 
ing the  estate  subject  to  them  was  only,  as  I  think,  for  the  purpose 
of  showing  the  state  of  the  title,  and  the  nature  and  extent  of  the 
charges  to  which  the  property  was  liable.  When  he  conveyed  the 
property  subject  to  the  legacy  of  6000Z.,  he  did  not  mean  to  impart 
to  that  legacy  any  otlier  quality  or  condition  than  would  have 
belonged  to  it  if  he  had  remained  the  absolute  owner  of  the  prop- 
erty, and  had  never  conveyed  it  at  all.  There  is  no  trace  of  any 
such  intention.  One  of  these  qualities  or  incidents  was,  that  on  a 
certain  event,  which  in  fact  happened,  the  legacy  would 
cease  to  be  *raisable.  Those  who  took  the  real  estate  *488 
under  the  settlement  took  (it  is  true)  subject  to  a  legacy, 
but  to  a  legacy  which,  having  regard  to  the  situation  of  the  parties, 
might  never  be,  and,  in  fact,  never  was  raisable  at  all.  This 
seems  to  me  to  dispose  of  the  point  arising  from  the  way  in  which 
the  conveyance  is  made  subject  to  the  legacy. 

But  then,  it  is  said,  it  was  the  interest  of  Sir  G.  Webster  (No.  2) 
to  keep  the  charge  alive  in  order  to  have  priority  over  those 
entitled  under  the  settlement.  I  do  not  understand  this.  When 
the  owner  of  an  estate  has  also  a  charge  on  it,  and  there  is  some 
intermediate  charge  or  estate  between  his  own  charge  and  his  own- 
ership in  fee,  it  may  be  reasonable  to  say  that  without  some  special 
act  no  presumption  can  reasonably  be  made  of  an  intention  to 
merge  the  charge  in  the  fee,  for  that  would  or  might  be  against 
the  interest  of  the  owner  by  letting  in  the  intermediate  estate  or 
incumbrance.^    But  here  the  intermediate  interests  are  created  by 

*  The  general  rule  is  that  where  the  legal  title  by  a  mortgage  becomes  united 
with  the  equitable  title,  so  that  the  owner  has  the  whole  title,  the  mortgage  is 
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the  act  of  the  owner  himself,  and  so  this  reasoning  has  no  apjdi- 
cation.  At  the  time  when  Sir  G.  Webster  (No.  2)  made  tiie  setr 
tlement  his  contingent  interest  in  the  legacy  was,  so  to  say,  in 
immediate  contact  with  his  ownership  in  fee-simple.  There  were 
prior  charges  over  which  he  had  no  control ;  but  there  was  no 
estate  or  charge  wliatever  intermediate  between  his  contingent 
interest  in  the  legacy  and  his  ownership  of  the  fee.  Therefore  to 
speak  of  his  interest  in  keeping  the  charge  alive  against  other 
estates  which  he  himself  was  creating  is  evidently  to  confound  this 
case  with  one  totally  different.  Primd  facie ^  when  a  person  conveys 
or  settles  an  estate,  he  means  to  include  in  the  conveyance  eveiy 
interest  which  he  can  part  with  and  whiqh  he  does  not  except. 
Generar  words,  apt  for  that  purpose,  are  invariably  used, 

*  489    and,  I  was  told,  occur  in  this  settlement ;  I  am  therefore  *of 

opinion*  that  there  is  nothing  arising  from  the  settlement 
which  at  all  varies  the  case,  and  that  the  contingent  interest  in  tiie 
legacy  merged  in  the  inheritance. 

It  remains  only  very  shortly  to  refer  to  the  authorities  cited  by 
plaintiff;  only,  however,  to  show  that  they  have  no  bearing  on  the 
case.  The  first  which  was  relied  upon,  was  Wyndham  v.  Lord 
Egremont.  (a)  There  Percy,  Earl  of  Thomond,  having  a  charge 
amounting  to  upwards  of  18,5002.  on  estates  of  which  he  was 
tenant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail, 
with  the  ultimate  remainder  to  his  own  right  heirs,  died  without 
issue,  and  Lord  Apslet  held  that  the  Earl  was  not  at  any  time  so 
seised  of  the  estate  as  to  make  a  merger  for  tlie  benefit  of  the  heir 
on  whom  the  estate  had  descended  ;  that  merger  must  take  place 
in  the  party's  lifetime,  and  that  the  charge,  having  been  a  subsist- 
ing one  during  the  Earl's  whole  life,  remained  as  personalty  for 
the  benefit  of  his  next  of  kin. 

The  next  case  which  was  relied  upon,  was  that  of  Forbes  v. 
Moffatt,  (6)  There  Aaron  Moffatt,  being  indebted  to  Andrew 
Mofiatt  in  a  sum  of  27,000Z.,  after  the  death  of  the  latter  borrowed 

merged  and  extinguished  by  the  unity  of  possession.  But  if  the  owner  of  the 
legal  and  equitable  titles  has  an  interest  in  keeping  those  titles  distinct,  he  has  a 
right  so  to  keep  them,  and  the  mortgage  will  not  be  extinguished.  Wilds  J., 
in  Loud  v.  Lane,  S  Met.  518,  619;  Evans  v,  Kimball,  1  Allen,  240,  242;  Hunt 
».  Hunt,  34  Pick.  874;  Gibson  ».  Cfehore,  3  Pick.  475;  6  Pick.  150.  See 
Marshall  v.  Wood,  5  Yt.  250 ;  Moore  v,  Harrisburg  Bank,  8  Watts,  138. 
(a)  Ambl.  753.  (5)  18  Ves,  384. 
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from  his  executors  a  further  sum  of  12,000Z;  this  sum  was  ad- 
Tanced,  on  consideration  of  John  Moffatt  (a  brother  of  Aaron's) 
agreeing  to  postpone  a  debt  of  18,0002.  due  to  him  by  Aaron,  and 
in  consideration  of  a  mortgage  of  all  Aaron's  Jamaica  estates, 
which  were  accordingly  charged  with  the  payment  of  the  first  sum 
of  12,0OOZ.,  and  then  of  the  two  several  debts  of  27,000/.  and  13,0002. 
Aaron  died  having  devised  and  bequeathed  all  his  real  and  personal 
estate  to  John,  and  appointed  him  sole  executor ;  John  after- 
wards died  intestate  and  without  issue.  The  question  there 
*  arose  between  his  real  and  personal  representatives,  as  to  *490 
whether  the  mortgage  for  the  sum  of  13,000Z.  due  to  him 
was  to  be  considered  as  still  subsisting,  or  was  extinguished  .by 
the  union  of  the  characters  of  owner  and  mortgagee,  or  by  any 
acts  done  by  him  after  he  became  owner.  Sir  W.  Orant  held  that 
the  charge  was  subsisting,  because  it  was  evidently  most  advanta- 
geous to  John  Moffatt  that  the  mortgage  should  be  kept  on  foot, 
for  otherwise  he  would  have  given  a  priority  not  only  to  the  mort- 
gage for  27,000Z.,  but  would  have  let  in  all  the  simple  contract 
debts  of  his  brother. 

The  decisions  in  the  cases  of  Clarendon  v.  Barham^  (a)  Davii 
V.  Barrett^  (ft)  and  Chrice  v.  Shaw  (<?)  were  all  founded  on  the 
same  principles,  but  in  truth  they  have  no  bearing  upon  the  ques- 
tion before  me. 

The  result  is  that  I  think  the  plaintiffs  have  failed  to  make  out 
any  title,  and  so  I  tliink  their  bill  must  be  dismissed  with  costs. 


•  In  the  Matter  of  MARY  C.  L.  HODGES,  an  Infant.    *  491 

18^.    January  12, 13.    Before  the  Lord  Chancellor  Lord  Cbanwobth. 

A  Judge  in  chambers  ia  not  empowered  under  the  26th  section  of  the  Act  (15  & 
16  Vict.  c.  80)  to  entertain  applications  with  reference  to  funds  paid  into 
Court  under  the  Acts  for  the  Relief  of  Trustees  (10  &  11  Vict.  c.  96,  and  12 
&  13  Vict.  c.  74) .  Such  applications  must  originate  in  and  be  founded  upon 
a  petition  presented  to  the  Court.* 


(a)  1  Y.  &  C.  C.  C.  688.  (c)   10  Hare,  76. 

(6)  UBeav.  542. 

1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1323. 
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This  application,  involTing  a  question  as  to  the  extent  of  juris* 
diction  of  a  Judge  in  chambers,  was  made  to  the  Lord  Chancellor 
by  desire  of  the  Vice-Chancellor  Wood. 

The  following  are  the  facts  out  of  which  the  question  arose: 
On  the  5tli  of  June,  1854,  the  Yice-Chancellor  made  an  order  in 
chambers,  that  George  Curtis,  the  executor  of  the  infant's  father, 
should  be  at  liberty  to  transfer  the  sum  of  1530/.  consols  less  cer- 
tain  costs,  and  also  a  sum  of  32502.  consols,  standing  in  the  name 
of  the  infant's  father,  into  Court  to  an  account ''  In  the  matter  of 
Mary  Catherine  Louisa  Hodges,  an  infant ; "  and  that  the  diTi- 
dends  should  be  paid  to  the  infant's  guardian  till  further  order. 

The  Vice-Chancellor  also  ordered  that  C.  Curtis  and  C.  R 
Turner,  who  were  the  surviving  trustees  of  the  marriage  settle- 
ment of  the  infant's  parents,  should  be  at  liberty  from  time  to 
time,  out  of  the  dividends  to  accrue  on  the  sums  of  6118/..  con- 
sols, and  4797Z.  reduced  annuities,  standing  in  their  names  upon 
the  trusts  of  the  settlement,  to  pay  so  much  to  the  infant's  guar- 
dian as,  with  the  dividends  of  the  funds  under  the  testator's  will,  ^ 
would  make  up  400/.  a  year. 

Soon  after  the  order  had  been  made,  the  trustees  of  the  settle- 
ment paid  the  two  above-mentioned  sums  standing  in  their  names 
into  Court,  under  the  Trustee  Relief  Act  (10  &  11  Vict.  c.  96). 
Under  these^  circumstances,  the  guardian,  by  summons  in 
*  492  chambers,  asked  the  Vice-Chancellor  *  Wood  for  an  order 
upon  the  Accountant-General  to  pay,  out  of  the  dividends  of 
the  stocks  so  paid  into  Court  by  the  tnistees,  so  much  as  would  be 
sufficient,  with  the  dividends  of  the  testamentary  funds,  to  make 
up  400Z.  a  year. 

The  Vice-Chancellor  entertained  some  doubt  as  to  whether  he 
had  jurisdiction  in  chambers  to  affect  the  funds  so  paid  into  Court 
by  the  trustees,  and  whether  it  was  not  necessary  in  such  cases  to 
proceed  in  the  first  instance  by  petition. 

Mr.  C.  M,  MoupeUy  for  the  guardian,  in  submitting  the  point  for 
the  Lord  Chancellor's  determination,  referred  to  the  second  sec- 
tion of  the  Trustee  Relief  Act  (10  &  11  Vict.  c.  96),  which 
empowers  the  Court  of  Chancery  to  deal  with  funds  paid  into 
Court  under  that  Act,  "  upon  a  petition  to  be  presented  in  a  sum- 
mary way  without  bill ; "  and  to  the  Act  for  the  Further  Relief  of 
Trustees  (12  &  13  Vict.  c.  74),  which  is  to  the  like  effect.  He 
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stated  that  the  question  had  arisen  in  constrning  the  provision  in 
those  Acts  as  to  the  mode  of  procedure  by  petition,  in  conjunction 
with  the  following  sections  of  the  Act  15  &  16  Yict.  c.  80,  namely, 
tiie  11th,  13th,  and  15th,  empowering  the  Master  of  the  Rolls  and 
Vice-chancellors  to  sit  at  chambers  for  the  despatch  of  business, 
and  to  exercise  the  same  jurisdiction  in  respect  of  the  business 
brought  before  them  in  chambers,  as  if  they  were  respectively 
sitting  in  open  Court,  and  giving  to  all  orders  so  made  the  force  of 
orders  of  the  Court ;  he  adverted  also  to  the  26th  section  of  the 
same  Act,  which  enumerates  the  business  that  may  be  disposed  of 
at  chambers,  expressly  including  applications  as  to  the  guardian- 
ship and  maintenance  of  infants. 

•  He  cited  Sarrison  v.  Masselin,  (a)  where  the  Vice-    *  498 
Chancellor    Pabker  held  that  the  application  under  the 
Trostee  Belief  Act  must  be  by  petition.    He  referred  also  to  the 
observations  of  Lord  Cottenham,  In  re  Bloye^»  Trustj  (6)  as  to 
the  scope  and  object  of  the  Trustee  Belief  Act. 

• 
Mr.  Turner  appeared  for  the  trustees  of  the  settlement,  and 

referred  to  the  23d  Order  of  October,  1852,  which  places  applicar 
tions  in  chambers  on  the  footing  of  motions ;  and  to  the  case  of 
Good  V.  West  J  (<?)  where  the  Vice-Chancellor  Turner,  alluding  to 
the  Act  10  &  11  Yict.  c.  96,  said  that  the  Act  has  left  the  party 
beneficially  interested  to  pursue  his  remedy  (as  to  the  money  sq 
paid  in)  under  that  Act,  and  not  according  to  the  ordinary  juris- 
diction of  the  Court.  He  also  referred  to  the  cases  of  Re  Ear- 
m  (rf)  and  Be  Irhy.  (e) 

The  Lord  Chancellor  said  he  would  consider  the  question. 

January  13. 

The  Lord  Chancellor. — The  Acts  for  the  relief  of  trustees 
expressly  state  that  the  application  must  be  by  petition,  and  there- 
fore, until  there  is  a  petition, the  fund  does  not  become  anobjectto 
which  the  jurisdiction  of  the  Court  is  applicable,  ^ut  then  it  is 
said  that  by  the  26th  section  of  the  Act  15  A  16  Vict, 
c.  80,  applications  as  to  maintenance  are  to  be  *  made  at    *'494 

(a)  15  Jur.  1073.  (d)  2  Com.  Law  &  Eq.  Ilia 

(&)  1 M.  &  O.  488 ;  866  p.  600.  («)  17  Beav.  834. 

(c)  9  Hare,  878. 
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chambers.  This  merely  means,  that  such  applications  as  codd 
before  the  Act  have  been  made  to  the  Court,  should  be  made 
at  chambers ;  and  as  no  application  could  have  been  made  before 
the  passing  of  the  Act  15  &  16  Yict.  c.  80,  to  the  Court  without  a 
petition,  so  now  no  application  can  be  made  at  chambers  without 
a  petition.  After  a  petition,  the  jurisdiction  at  chambers  will  arise, 
and  orders  may  be  made. 

Mr.  C.  M.  Roupell  suggested  that  as  this  was  a  matter  from 
chambers,  the  taxing  masters  would  not  allow  costs  of  counsel's 
attendance,  without  the  certificate  of  the  Court  in  pursuance  of 
66th  Order  of  16ih  October,  1852. 

The  Lord  Chancellor  certified  accordingly,  as  he  thought  the 
present  a  proper  case  to  be  brought  before  the  Court  by  counsel. 


*  495  •  FREER  v.  HESSE. 

1853.    July  16.    NoTember  16.    Before  the  Lobds  Justicks. 

• 

A  mortgagee  took,  on  the  exeontion  of  his  mortgage  in  1844,  an  assignment  of 
a  term  to  a  trastee,  and,  relying  on  it,  forbore  to  search  for  judgments. 

A  judgment  had  been  registered  in  November,  1843.  The  mortgagee  sold  io 
1846  under  a  power  of  sale  in  his  mortgage ;  and,  on  the  purchaser  objecting 
to  complete  without  the  concurrence  of  the  judgment  creditor,  the  mortgagee 
and  his  solicitor,  and  the  mortgagor,  to  obviate  the  objection,  made  a  stttntoiy 
declaration,  that,  at  the  time  of  the  mortgage,  neither  the  mortgagee  nor  the 
solicitor  had  any  notice  of  the  judgment.  The  purchaser  still  insisted  on  his 
requisition,  and  in  March,  1848,  the  vendor  filed  a  bill  for  specific  perfonn- 
ance.  During  the  proceedings  in  the  Master^s  office*  the  five  years  from  the 
registration  of  the  judgment  expired,  and  it  was  not  re-registered  till  1850 : 
Eddt  that  at  the  hearing,  on  further  directions,  in  1853,  the  purchaser  could 
not  be  compelled  to  complete  without  the  concurrence  of  the  judgment 
creditor.* 

Edd^  also,  that  though  the  question  was  one  of  conveyance,  yet,  as  it  had  occa- 
sioned the  suit)  the  vendor  submitting  to  obtain  the  concurrence  required, 
must  pay  the  costs.' 

'  See  Beavan  o.  Earl  of  Oxford,  6  De  G.,  M.  h  6.  492. 
*  See  2  Dan.  Ch.  Ft.  (4th  Am.  ed.)  1400,  1401,  1408. 

[  886  ] 


FBBBB  V.  HE88B.  *  495 

8mik,  that  a  title  depending  on  the  fiuA  of  the  vendor  having  been  a  purchaser, 
without  notice  of  a  registered  judgment,  cannot  be  forced  upon  a  purchaser.' 

On  an  appeal  from  an  order  on  further  directions,  the  appellant^s  counsel  have 
the  right  to  begin.* 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart, 
directing  a  specific  performance  of  a  contract  for  sale  at  the  suit  of 
the  Tender. 

The  bill  was  filed  on  the  28d  of  March,  1848,  and  stated  that 
the  plaintifi^was  a  mortgagee  with  power  of  sale  of  the  property  in 
question,  which  was  partly  freehold  and  partly  copyhold,  and  that 
on  the  10th  of  December,  1846,  he  entered  into  the  contract  in 
question  with  the  defendant.  The  contract  was  for  the  absolute 
purchase  of  the  property  for  1150Z.,  subject  to  conditions,  among 
which  was  one  providing,  in  the  usual  terms,  that  in  the  event  of 
there  being  a  defect  of  title  as  to  part  compensation  should  be 
allowed.  The  bill  charged  that  the  defendant  refused  to  complete 
upon  the  pretence  that  the  plaintifi^  had  not  shown  and  could  not 
make  a  good  title  to  the  estate,  by  reason  of  the  existence  of  two 
judgments.  It  appeared  that  these  judgments  were  registered 
against  the  mortgagor,  on  the  6th  day  of  May,  1848,  and 
the  25th  day  of  November,  1843.  The  bill  *  charged  that,  •  496 
if  in  fact  any  such  registered  judgment  was  entered  up 
against  the  mortgagor,  prior  to  the  80th  of  January,  1844,  the 
date  of  the  mc^gage,  which  was  then  in  force,  the  plaintiff  had 
not  any  notice  whatever  of  such  judgment  at  the  time  of  the  execu- 
tion of  the  mortgage,  or  at  the  time  when  the  plaintiff  advanced 
tbe  sum  of  800Z.  secured  thereby ;  and  that  the  plaintiff  and  the 
plamtiff 's  solicitor  first  received  notice  or  intimation  of  the  exist- 
ence of  the  two  judgments,  and  of  each  of  them,  from  the  solicitor 
of  the  defendant  after  the  date  and  execution  of  the  agreement  for 
purchase  of  December,  1846.  The  bill  further  charged  that  the 
two  judgments,  or  either  of  them,  could  not  now  in  any  manner 
be  rendered  available  against  the  plaintiff  or  the  defendant,  or  any 
other  person  claiming  the  estate  under  the  plaintiff  as  mortgagee, 
or  under  the  defendant  as  purchaser  of  the  estate ;  and  as  evidence 
thereof,  the  plaintiff  charged  that  by  the  mortgage-deed  a  term  of 
1000  years  created  in  the  freehold  parts  of  the  estate,  by  a  former 

'  See  CoDard  o.  Sampson,  ante,  224  n.  (1). 

*  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  14S4,  n.  (8). 
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mortgage  dated  the  12th  of  January,  1818,  had  been  assigned  to  a 
trustee  in  trust  for  the  plaintiff,  his  heirs  and  assigns,  for  better 
securing  to  the  plaintiff,  his  executors,  administrators,  and  assigns, 
the  due  payment  of  the  principal  sum  of  800/.  and  interest,  in- 
tended to  be  secured  by  the  mortgage,  and,  subject  thereto,  m 
trust  for  Benjamin  Martindale,  the  mortgagor,  his  heirs  and  assigns, 
and  to  attend  the  inheritance.  The  bill  further  charged  that  all  the 
objections  raised  on  behalf  of  the  defendant  to  the  title  of  the  plain- 
tiff had  been  either  satisfactorily  answered  on  behalf  of  the  plaintiff 
or  waived  on  behalf  of  the  defendant,  or  arranged  between  their 
respective  solicitors,  except  the  aforesaid  objection  of  the  defendant 
as  to  the  two  judgments  against  the  mortgagor.  And  with  respect 
to  this  objection,  the  bill  charged  that  a  statutory  declaration  had 
been  made  by  the  solicitor  of  the  plaintiff,  who  alone  had 
*  497  acted  in  that  capacity  on  the  occasion  of  the  mortgage,  *  as 
well  as  by  the  only  clerks  in  the  employment  of  the  plain- 
tiff's solicitor  at  that  time,  and  also  by  the  plaintiff  himself  and 
the  mortgagor,  and  that  this  declaration  had  been  tendered  to  the 
defendant.  By  it  the  plaintiff's  solicitor  declared  in  substance 
that  he  had  prepared  the  draft  of  the  mortgage  in  fee  of  the  here- 
ditaments from  the  mortgagor  and  others  to  the  plaintiff,  and  the 
assignment  of  the  above-mentioned  outstanding  term  of  1000 
years,  and  had,  on  the  plaintiff's  behalf,  paid  over  the  sum  of 
JB002.  to  the  mortgagor,  who  delivered  to  the  solicitor  the  title- 
deeds  ;  and  that,  relying  on  the  protection  which  he  believed  the 
attendant  term  afforded,  he  did  not  search  or  cause  any  search  to 
be  made  for  judgments  against  the  mortgagor  or  any  other  person 
to  whom  the  lands  had  belonged,  and  that  he  had  no  notice, 
directly  or  indirectly,  that  there  was,  at  the  time  of  the  execution 
of  the  mortgage  security,  any  judgment  against  the  mortgagor ; 
nor  had  he  any  suspicion  or  intimation  that  any  judgments  or 
judgment  had  been  obtained  ag&inst  or  confessed  by  the  mortga- 
gor, or  were  or  was  entered  up  or  registered  against  him  ;  and  the 
plaintiff  by  the  same  declaration  declared  that  he  had  no  knowl- 
edge of  or  acquaintance  with  the  mortgagor,  and  agreed  to  ad- 
vance the  800Z.  to  him  on  the  faith  of  the  statements  made  by  his 
solicitor  of  the  value  of  the  property  proposed  to  be  mortgaged, 
as  a  security  for  the  same ;  and  that  the  plaintiff  had  no  knowl- 
edge, information,  suspicion,  or  intimation  at  the  time  of  advancing 
the  800/.,  or  at  the  time  of  the  execution  of  the  indenture  of 
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mortgage,  that  there  were  or  was  any  judgments  or  judgment 
against  the  mortgagor,  or  that  he  was  indebted  to  any  person  or 
persons  whosoever.  The  mortgagor  also  declared  that  the  plain- 
tiff's  solicitor  never  during  the  investigation  of  the  title,  or  at  any 
time  prior  to  the  completion  of  the  mortgage,  inquired  of  him 
(the  mortgagor)  whether  there  were  or  was  any  judgments 
or  judgment  obtained  against  him  or  confessed  *  by  him  «  498 
or  entered  up  or  registered  against  him,  nor  did  he  give  to 
the  plaintiff's  solicitor  or  to  the  plaintiff  notice  or  intimation  of 
any  such  judgments  or  judgment,  or  any  cause  or  reason  to  sus- 
pect that  any  such  were  or  was  in  existence,  and  that  to  the  best 
of  his  knowledge  and  belief  neither  the  plaintiff's  solicitor  nor  the 
plaintiff  (to  whom  he  was  an  entire  stranger)  had  or  entertained 
any  such  suspicion.  The  solicitor's  clerks  declared  that  in  the 
latter  part  of  the  year  1843,  and  the  beginning  of  the  year  1844, 
they  were  the  only  clerks  in  the  office  of  the  plaintiff's  solicitor, 
and  that  they  remembered  the  business  of  the  advance  of  a  loan  of 
8001.  by  the  plaintiff  to  the  mortgagor,  on  security  of  a  mortgage 
of  a  certain  freehold  and  copyhold  estate  and  hereditaments  sijbuate 
at  Cheddingford,  in  the  county  of  Surrey,  belonging  to  him,  called 
the  Ansted  Brook  estate,  and  that  the  business  was  transacted  in 
the  office  of  the  plaintiff's  solicitor  in  the  latter  part  of  the  year 
1843,  and  the  beginning  of  the  year  1844 ;  and  they  further  de- 
clared that  they  had  no  notice,  directly  or  indirectly,  that  there 
was  at  the  time  of  the  execution  of  the  mortgage,  or  at  any  other 
tune  prior  thereto,  any  judgment  against  the  mortgagor,  nor  had 
tiiey  any  suspicion  or  intimation  that  any  judgment  had  been 
obtained  against  or  confessed  by  the  mortgagor,  or  was  entered  up 
or  registered  against  him. 

By  the  decree,  the  usual  reference  was  directed  to  inquire 
whether  a  good  title  could  be  made  ;  and,  if  so,  when  it  was  first 
shown  that  such  good  title  could  be  made. 

It  appeared  that  one  of  the  judgments  was  re-registered  on  the 
4th  of  November,  1850,  pending  the  suit. 

On  the  24th  of  May,  1852,  the  Master  made  his  report, 
*  finding  that  a  good  title  could  be  made  to  all  the  estate,    *  499 
except  such  part  of  the  hereditaments  as  were  of  copyhold 
tenure,  comprising  three  roods  and  twenty-nine  perches  or  there- 
abouts ;  and  he  found  that  such  good  title  (except  as  aforesaid) 
was  first  shown  on  the  7th  of  May,  1852. 
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On  the  cause  coming  on,  on  further  directions,  on  the  4fli  of 
March,  1858,  the  Yice-Chancellor  made  the  order  under  appeal, 
declaring  that  the  plaintiff  was  entitled  to  a  specific  performance 
of  the  agreement,  subject  to  compensation  being  made  by  him  to 
the  defendant,  in  respect  of  such  part  of  the  hereditaments  com- 
prised in  the  agreement  as  were  of  copyhold  tenure,  and  compris- 
ing  three  roods  and  twenty-nine  perches  or  thereabouts.  And  an 
inquiry  was  directed  to  ascertain  what  amount  of  compensation 
ought  to  be  paid  accordingly  in  respect  thereof,  in  case  the  parties 
differed.  The  conveyance  was  directed  to  be  settled  by  the  Judge 
to  whose  Court  the  cause  was  attached  in  case  the  parties  differed 
about  the  same.  And  upon  the  plaintiff  executing  and  tendering 
to  the  defendant  such  conveyance  duly  executed  by  him  (the  plain- 
tiff),  it  was  ordered  that  the  defendant  should  pay  to  the  plaintiff 
the  balance  of  the  purchase-money,  in  respect  of  the  hereditaments 
comprised  in  the  agreement,  after  deducting  the  amount  which 
'  should  be  payable  to  the  defendant  in  respect  of  such  compensation 
as  aforesaid,  together  with  interest  on  such  amount  at  the  rate  of  5 
per  cent,  from  the  23d  of  January,  1847,  up  to  the  date  of  the  cer- 
tificate. And  it  was  ordered  that  the  plaintiff  should  pay  to  the 
defendant  his  costs  of  the  suit  up  to  and  ineluding  the  SOth  of 
November,  1848 ;  and  it  was  ordered  that  the  defendant  should 
pay  to  the  plaintiff  the  costs  of  the  suit  subsequent  to  the  SOth  of 
November,  1848. 

*  500       *  Upon  the  opening  of  the  appeal  a  question  arose  as  to 

the  right  to  begin,  and  the  Lord  Justice  Turner  referred  to 
a  case  before  Lord  Gottenham,  where  it  was  held,  that,  on  an 
appeal  from  an  order  on  further  directions,  the  appellant  began. 
It  was  otherwise  on  an  appeal  from  an  original  order,  because  it 
was  there  necessary  to  hear  the  plaintiff's  evidence. 

On  the  case  being  opened,  their  Lordships  observed  that  the 
only  question  between  the  parties  appeared  to  be  one  of  convey- 
ance, and  not  of  title,  and  did  not,  therefore,  properly  arise  at  the 
present  stage  of  the  proceedings. 

It  was,  however,  arranged,  with  their  Lordships'  concurrence, 
that  the  point  should  be  argued  and  disposed  of  at  once. 

Mr.  Molina  and  Mr.  Halletty  for  the  plaintiff.  —  As  the  law 
stood  prior  to  the  late  Act,  it  is  clear  that  a  purchaser  or  mort^ 
gagee  who  obtained  an  assignment  of  a  legal  term  to  a  trustee  for 
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himeelf,  to  attend  the  inheritance,  was  effectually  protected  against 
all  judgments,  gainst  the  vendor  or  mortgagor,  if  the  term  was 
created  prior  to  the  date  of  the  judgments,  and  the  purchaser  or 
mortgagee  had  no  notice  of  them  by  himself  or  his  solicitor. 
According  to  the  evidence,  therefore,  the  mortgagee  was  clearly 
protected  from  the  judgments  against  tlie  mortgagor ;  and  there 
is  nothing  in  the  recent  Act  (8  <&  9  Yict.  c.  112)  to  deprive  the 
mortgagee,  or  those  coming  in  under  him,  of  the  protection  which 
the  term  afforded  to  him  previously  to  the  passing  of  the  Act ;  for 
that  Act  expressly  provides  that  a  term  shall  afford  the  same  pro- 
tection against  any  incumbrance,  as  it  would  have  afforded  had  it 
not  been  merged  by  the  Act ;  and  shall,  for  the  purpose  of 
such  protection,  be  considered  as  a  subsisting  *  term.  No-  *  501 
tice  to  the  defendant  of  the  judgment  prior  to  his  purchase 
is  of  course  immaterial,  if  the  vendor  had  no  notice.  The  only 
question,  therefore,  is,  whether  the  mortgagee  or  his  agents  had 
notice  of  either  of  the  judgments.  Now,  it  is  clear  upon  tlie  evi- 
dence, and  was  proved  by  the  declaration  before  the  suit,  that  the 
mortgagee  had  no  such  notice,  either  expressly  or  constructively. 
This  is,  of  itself,  sufficient ;  but  if  it  were  not,  at  all  events  on  the 
30th  of  November,  1852,  the  plaintiff  (owing  to  the  omission  of 
the  judgment  creditors  to  re-register)  was  in  a  condition,  as  the 
defendant  knew,  and  he  still  is  in  a  condition,  to  sell  the  property 
miaffected  by  the  judgments.  For  by  this  neglect  the  judgments 
became  void  until  re-registered.  There  is  no  ground  for  saying 
that  the  re-registry  could  operate  by  relation,  therefore  the  con- 
tract for  purcliase  would  take  precedence  of  the  re-registration ; 
and  the  Vice-chancellor  so  decided.  We,  however,  submit  that 
a  good  conveyance  could  have  been  made  previously  to  tlie  insti- 
tntion  of  the  suit,  without  the  concurrence  insisted  upon. 

Mr.  H.  Stevens^  for  tlie  defendant,  was  not  called  on. 

The  Lord  Justice  Knight  Bbuce.  —  A  point  has  been  argued 
in  this  case,  not  properly  arising  on  the  appeal ;  but  we  consented 
to  hear  the  argument,  at  the  request  of  the  counsel  on  both  sides, 
and  for  the  sake  of  both  parties.  The  question  is,  whether  on  the 
assumption  that  the  purchase  is  to  be  completed,  —  that  is,  that 
the  contract  is  to  be  specifically  performed,  and  that  the  title  is 
good, — the  purchaser  has  a  right  to  insist  that  a  judgment  credi- 
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tor  shall  join  in  the  conveyance,  or,  which  is  the  same  thing,  shall 

release  and  exonerate  this  property.    Now,  in  general,  questions 

between  vendor  and  purchaser,  of  what  is  called  doubtful 

*  502    title,  arise  as  to  the  *  title  strictly  so  called.    They  seldom 

arise  upon  the  conveyance,  but  it  is  of  course  possible  that 
analogous  questions  —  questions  for  some  purposes  substantially 
the  same  —  may  arise  with  respect  to  the  conveyance.  This 
appears  to  me  to  be  one  of  those  cases. 

The  vendor  acquired  the  mortgage,  under  which  he  now  sells, 
in  1844.  The  judgment  in  question  was  registered  in  1843,  and 
bound  the  estate.  He  completed  his  mortgage,  however,  without 
having  searched  the  register,  and,  as  it  is  said,  without  notice  of 
the  judgment.  After  having  done  this,  he  contracted  to  sell  to 
the  present  purchaser,  whose  purchase  is  not  yet  completed ;  and 
in  that  state  of  things  arrived  the  year  1848,  and  with  it  the  ter- 
mination of  five  years  from  the  period  of  the  registration  of  the 
judgment ;  and  it  is  said  that  the  Act  of  Parliament  apphes  to 
this  case  either  in  favour  of  the  vendor,  independently  of  the  con- 
tract to  sell  to  the  purchaser,  or  in  favour  of  the  purchaser  by 
reason  of  that  contract. 

Both  questions  appear  to  me  of  some  consequence.  Setting 
aside  for  the  present  the  existence  of  the  term,  it  is  not  easy  to 
see  how  the  words  of  the  statute  can  apply  to  the  vendor,  who  was 
undoubtedly  subject  to  the  judgment  at  the  time  when  he  became 
mortgagee,  because  it  was  a  registered  judgment,  and  five  years 
had  not  then  elapsed  since  the  registration.  And  with  regard  to 
the  purchaser,  who  has  only  a  contract,  although  great  inconven- 
ience may  arise  from  holding  that  he  cannot  have  the  benefit  of 
the  Act  until  he  shall  have  completed  his  purchase  or  taken  a  con- 
veyance, it  appears  doubtful,  to  say  the  least,  whether  it  must  not  be 
so  held.  The  Registry  Acts  are  so  framed,  that  it  is  not  possible, 
with  due  attention  to  the  principles  which  regulate  the  pro- 

*  503    ceedings  of  this  Court  in  cases  of  specific  performance,  *to 

say  that  the  point  can  be  decided  against  the  purchaser. 
Therefore,  independently  of  the  term  to  which  I  am  about  to  advert, 
I  must  hold  that  the  purchaser  has  a  right  to  reject  .the  purchase 
even  at  the  present  stage,  unless  the  concurrence  in  the  con- 
veyance of  the  judgment  creditor,  or  a  release  from  him,  can  be 
obtained. 
Hitherto  I  have  assumed  the  term  of  years  to  be  out  of  the  case. 
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Bat  it  is  true  that  in  the  freeholds  (being  the  larger  part  of  this 
property)  there  is  a  term  created  some  years  ago.  The  present 
purchaser  has  notice,  however,  of  the  judgment.  He  cannot, 
therefore,  by  any  merits  of  his  own,  claim  the  advantage  of  the 
term  against  the  judgment  creditor;  but  it  is  said  that  by  the 
merits  of  his  vendor  he  may.  No  doubt  generally  speaking,  if  not 
universally,  a  purchaser  with  notice  from  a  vendor  without  notice 
is  entitled  to  the  same  protection  as  the  vendor  was  entitled  to  ;^ 
but  this  is  a  question  not  between  incumbrancers  claiming  rights 
against  the  estate :  it  is  one  arising  in  a  suit  for  specific  perform- 
ance between  the  person  in  possession,  who  wishes  to  sell  the 
estate,  and  the  person  to  whom  he  wishes  to  sell  it,  and  the  safety 
of  the  title  depends  for  this  purpose  on  the  point  whether  the  ven- 
dor had  notice  of  the  incumbrance.  The  vendor  says  that  he  had 
not.  His  agents  say  they  had  not.  This  is,  perhaps,  true ;  but  I  am 
not  aware  of  any  instance,  and  counsel  have  not  been  able  to  supply 
any  to  the  Court,  of  a  title  depending  upon  such  a  fact  being  forced 
on  a  purchaser.  In  these  circumstances  I  cannot  venture  to  say  that 
the  concurrence  of  the  judgment  creditor,  and  a  release  from  him, 
can  both  be  dispensed  with.  Nor  are  these  all  the  difficulties,  for 
part  of  the  estate  is  copyhold,  to  which  the  term  does  not  extend. 

•  The  Lord  Justice  Turner.  —  I  concur  in  the  opinion  of  *  504 
my  learned  brother :  a  few  words  will  be  sufficient  to  explain 
the  grounds  of  my  concurrence.  The  question  is,  whether  the 
Court  is  to  compel  the  purchaser  to  take  the  estate  at  the  peril  of 
having  to  try  these  questions  with  the  judgment  creditor.  That 
depends  on  two  points, —  one  as  to  the  construction  of  the  Acts  of 
Parliament,  the  other  as  to  notice. 

With  respect  to  the  Acts  of  Parliament,  the  law  on  the  subject 
is  unsettled.  No  one  can  tell  what,  upon  a  question  arising  be- 
tween the  judgment  creditor  and  the  purchaser,  after  the  comple- 
tion of  the  purchase,  would  be  the  construction  put  upon  the  Acts. 
We  may  put  one  construction  upon  them,  and  other  Judges,  when 
called  on  to  decide  between  the  judgment  creditor  and  the  pur- 
chaser, may  arrive  at  a  different  conclusion.    In  Pyrke  v.  Wadding- 

*  See  2  Sogden  V.  &  P.  (7th  Am.  ed.)  [1037],  684  and  cases  in  note;  4 
Kent  (10th  ed.),  179  and  note ;  1  Story  Eq.  Jur.  §§  409,  410 ;  Boynton  v.  Reea, 
8  Kck.  829 ;  Biunpas  v.  Plainer,  1  John.  Ch.  213 ;  Trulack  v.  Peeples,  8  Kelley. 
446. 
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ham  (a)  I  fully  stated  my  view  as  to  the  nature  and  extent  of  the 
doubts  upon  titles  which  should  induce  the  Court  to  refuse  spe- 
cific performance,  and  I  cannot  hesitate  now  to  act  upon  that  view. 
I  think  it  is  sufficient,  on  the  first  point,  to  say  that  upon  the  Acts 
of  Parliament  in  question  the  law  is  unsettled  and  doubtful. 

Then  as  to  the  fact  of  notice,  though  the  parties  here  may  say 
there  was  no  notice,  it  may  appear  upon  further  evidence  that 
there  was.  I  think  that  the  completion  cannot  be  enforced  by  the 
vendor  without  a  discharge  of  the  judgment  or  the  concurrence  of 
the  judgment  creditor  who  has  re-registered,  and  of  the  other  judg- 
ment creditor  in  case  he  should  re-register  before  the  execution  of 
the  conveyance. 

NoYember  16. 

•  505        *  The  vendor  having  agreed  to  procure  satisfaction  of  the 
judgments,  it  was  arranged  that  a  decree  should  be  made 
for  specific  performance,  and  a  question  arose  as  to  the  costs  of 
the  suit. 

Mr.  Malins  and  Mr.  ffcMetj  for  the  plaintiff.  —  No  objection  to 
the  title  has  occasioned  this  suit,  and  therefore  there  is  no  ground 
for  altering  the  Vice-Chancellor's  order  as  to  costs,  so  as  to  make  it 
more  favourable  to  the  defendant.  In  November,  1848,  the  judg- 
ments were,  at  all  events,  inoperative ;  and  although  your  Lord- 
ships have  held  it  to  be  not  quite  clear  that  after  the  re-registration 
the  purchaser  would  have  had  an  unencumbered  title,  yet  the  pQ^ 
chaser  knew  the  date  of  the  registration  of  the  judgments,  and  if 
he  had  thought  proper  to  complete  at  any  time  between  November, 
1848,  and  November,  1850,  he  would  have  had  an  undoubtedly 
unencumbered  title.  Instead  of  doing  so,  he  put  the  plaintiff  to 
the  unnecessary  expense  of  an  investigation  in  the  Master's  office, 
there  being  no  dispute  as  to  the  title.  There  is  no  case  in  which  a 
plaintiff  has  been  ordered  to  pay  costs  of  an  investigation  of  title, 
when  no  question  of  title  has  occasioned  the  suit. 

They  referred  to  Lang  v.  Collier ^  (6)  Seamea  v.  MorreUy  (c)  and 
distinguished  Wilkinson  v.  Hartley,  (d) 

The  Lord  Justice  Ejaorfr  Bruce. — Primd  facie  a  vendor  has 

(a)  10  Hare,  1.  (6)  4  Russ.  269.  (e)  1  Beav.  251. 

(ji)  15  Beav.  1S5.    See  also  Abbott  v.  Sworder,  4  De  G.  &  Sm.  448. 
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to  pay  the  costs  to  the  time  when  a  successful  objection  is  first 
remoyed.    But  where  it  appears  probable  that  the  objection  might 
haye  been  removed  if  it  had  been  made  before  the  com- 
mencement *  of  the  suit,  the  Court  does  not  throw,  or  does    *  506 
not  always  throw,  the  costs  upon  the  vendor. 

The  purchaser  objects  that  judgments  have  been  registered,  and 
were  existing  on  the  register,  and  in  force,  at  the  time  when  the 
bill  was  filed ;  judgments  not  intended  to  be  satisfied  by  the  vendor, 
but  of  which  he  meant  the  purchaser  to  take  the  risk,  if  any.  If 
those  judgments  formed  an  obstacle  to  the  vendor  making  a  per- 
fect conveyance  without  the  concurrence  of  the  judgment  creditors, 
the  vendor  was  not  in  a  position  to  perform  the  contract  when  the 
bill  was  filed  ;  and  the  Court  has  decided  that  the  existence  of  the 
judgments  formed  an  obstacle  to  a  complete  conveyance  being  made 
without  the  concurrence  of  the  judgment  creditors.  It  is  said,  how- 
ever, that  the  judgments  having  run  out  in  1848,  and  neither  hav- 
ing been  re-registered  till  1850,  there  was  an  interval,  during  which 
fte  vendor  was  in  a  position  to  make  a  good  conveyance  without 
tite  judgment  creditors'  concurrence.  How  the  case  would  have 
Btood  if  the  vendor  had  during  that  interval  said,  "  I  will  pay  the 
costs  to  this  time  if  you  will  take  a  conveyance,"  it  is  not  neces- 
saiy  to  determine ;  for  he  allowed  one  of  the  judgments  to  be  re- 
registered without  making  any  such  ofTer,  and  thus  was  in  the  same 
position  with  regard  to  this  judgment  as  he  was  at  the  filing  of  the 
bill.  There  is  nothing,  therefore,  to  relieve  him  from  the  primd 
fade  liability  under  which  he  is  to  pay  the  costs. 

It  was  contended  by  Mr,  Malins  that  this  was  a  question  of  con- 
veyance and  not  of  title,  and  that,  therefore,  the  decree  for  specific 
performance  should  be  as  on  a  perfect  title,  with  a  reference  to  the 
Master  to  settle  a  conveyance,  and  that  then  the  only  costs  which 
the  vendor  would  have  to  pay  would  be  the  costs  of  excep- 
tions as  to  the  judgment  creditors  not  being  made  pfefcrties  *  to  *  50T 
the  conveyance ;  and  a  doubt  crossed  my  mind  whether  the 
whole  costs  ought  to  fall  on  the  vendor.  But,  without  disturbing 
any  rule,  we  think  that  this  case  rests  on  a  distinct  ground,  that 
tlie  necessity  of  the  concurrence  of  the  judgment  creditors  was  the 
only  substantial  question  in  the  suit.  The  plaintifi*  has  brought 
the  defendant  here  to  have  that  question  determined,  and  has 
failed. 

Another  question  is  as  to  the  copyhold,  to  which  no  title  has 
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been  made.  It  is  said  that  an  agreement  was  come  to  with 
respect  to  the  compensation  to  be  made  for  this  part  before  the 
suit,  and  that  if  this  agreement  is  established  the  case  comes 
within  the  rule  of  Long  v.  Collier,  (a)  I  think,  however,  that  on 
the  evidence  no  final  agreement  was  come  to  on  the  subject  of  tiie 
copyhold.  There  was  a  proposition  made  as  to  a  declaration  and  a 
bond  of  indemnity,  but  that  proposition  as  to  the  bond  was  not 
acceded  to.  I  think  that  to  the  hearing  before  the  Vice-chancellor 
on  further  directions  the  costs  must  be  paid  by  the  vendor.  Upon 
the  appeal  the  point  was  argued  by  consent  as  to  the  concurrence 
of  the  judgment  creditors,  and  we  think  that  of  the  appeal  there 
should  be  no  costs. 

The  following  were  the  minutes  of  the  decree :  — 

^^  Their  Lordships  being  of  opinion  that  John  Martin,  George 
Stone  the  younger,  James  Martin,  and  Robert  Martin,  as  surviyors 
of  George  Stone  and  Henry  Stone,  both  respectively  deceased, 
being  judgment  creditors  and  equitable  mortgagees  of  Benjamin 
Martindale,  the  owner  of  the  estates  contracted  by  the  plaintiff  to 
be  sold  to  the  defendant,  mentioned  in  the  pleadings  of  this  cause, 
and  Thomas  Snaggs,  also  a  judgment  creditor,  are  necessaiy 
parties  to  the  conveyances  of  the  hereditaments  comprised 

*  608    •  in  the  agreement  of  the  10th  of  December,  1846,  in  the 

pleadings  of  this  cause  mentioned,  from  the  plaintiff  to  the 
defendant,  and  the  plaintiff  by  his  counsel  undertaking  that  the  said 
judgment  creditors  and  equitable  mortgagees  shall  join  in  and 
execute  the  said  conveyance,  or  execute  a  release  of  the  said  judg- 
ments, so  far  as  respects  the  aforesaid  hereditaments,  let  the  order 
made  by  the  Yice-Ghancellor  Stuart  on  the  hearing  of  this  cause 
for  further  directions,  bearing  date  the  4th  of  March,  1853,  be 
varied  by  striking  out  that  part  thereof  which  follows  the  word 
^including'  in  the  21st  line  of  the  8d  page  of  the  said  order,  and 
by  inserting  instead  thereof  the  words  following,  that  is  to  say, 

*  the  above-mentioned  order  of  the  4th  day  of  March,  1853.' " 

(a)  4  Biu8.  267. 
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PARKINSON  V.  HANBURY. 

1858.    June  8.    Ju\j  19.    Before  the  Lords  Justigxs. 

Where  a  plaintiff  had  obtained  an  order  to  sue  m  formd  pauperii,  and  the 
defendants  had  answered,  and  replication  had  been  filed:  Hetd,  that  the 
defendants  coald  not,  three  years  afterwards,  have  the  order  to  sue  in  finrmd 
pauperis  discharged  for  irregularity.* 

A  pauper  is  not  entitled  to  have  his  bill  dismissed  without  costs  on  an  ex  parte 
application.* 

A  pauper  who  has  had  counsel  assigned  to  him,  cannot  argue  his  case  in  person.' 

• 

On  the  2d  of  May,  1848,  the  plaintiff,  Mrs.  Catherine  Parkinson, 
obtained  an  order  to  sne  in  formd  pauperis.  She  then  filed  a  bill 
in  the  character  of  administratrix,  and  the  bill  was  twice  amended, 
first  on  *the  20th  of  April,  1848,  and  again  on  the  16th  of  Janu- 
ary, 1849,  pursuant  to  orders  obtained  for  that  purpose.  All  the 
defendants  put  in  their  answers,  and  replication  was  filed  on  the 
28th  of  April,  1849.  On  the  7th  of  May,  1852,  the  plaintiff  ob- 
tained, ex  parte^  an  ord'er  from  the  late  Yice-Ghancellor  Parker, 
dismissing  her  bill  without  costs,  and  filed  a  second  bill  against  the 
same  parties,  for  the  same  purpose  as  the  former. 

On  the  19th  of  November,  1852,  the  defendants  moved 
•before  the  Vice-Chancellor  Stuart,  that  the  order  to  sue    *509 
in  formd  pauperis^  and  the  order  dismissing  the  bill,  might 
be  discharged  for  irregularity,  which,  upon  afiidavit  of  service, 
was  ordered  accordingly. 

The  plaintiff  appeared  in  person  in  support  of  an  appeal  firom 
this  order. 

Mr.  Bacon  and  Mr.  R.  Pry  or  ^  for  the  defendants,  cited  Corbett 
▼.  Corbett ;  (a)  Wagner  v.  Mears.  (6) 

The  Lord  Justice  Knight  Bruce  said  that  by  the  defendants' 
conduct  in  abstaining,  for  reasons  good  or  bad,  from  questioning 
the  order  to  sue  in  formd  pauperis  for  so  long  a  period,  they  must 

(a)  16  Ves.  407.  (6)  3  Sim.  127. 

>  1  Dan.  Ch.  IV.  (4th  Am.  ed.)  43,  44. 

*  1  Dan.  Ch.  F^.  (4th  Am.  ed.)  43,  792. 

>  2  Dan.  Ch.  IV.  (4th  Am.  ed.)  42,  981. 
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be  taken  to  have  waived  their  right  to  object  to  it  for  irrogolaritj ; 
but  his  Lordship  was  of  opinion  that  a  pauper  plaintiff  was  not  at 
liberty  to  move  ex  parte  to  dismiss  his  bill  without  costs. 

The  Lord  Justice  Tubneb  concurred^  and  the  bill  was  ordered  to 
be  restored  to  the  file. 

No  costs  of  the  appeal  or  before  the  Yice-Ohancellor. 

July  19. 

The  plaintiff  on  this  day  claimed  to  be  heard  in  person  in  sup- 
port of  a  motion. 

Mr.  R,  Pryar  objected,  that,  as  a  counsel  and  solicitor  had  been 
assigned  to  her  as  a  pauper,  she  could  not  be  heard. 

Their  Lordships  allowed  the  objection. 


•  610  *  GOODING  V.  READ.* 

1858.    July  19.    Before  the  Lobds  Justicbs. 

A  testator  devised  lands  upon  trust  to  pay  the  rents  and  profits  to  a  tenant  for 
life,  and,  after  her  decease  and  until  her  youngest  child  should  attain  twenty* 
five,  to  pay  the  rents  and  profits  for  the  maintenance  of  her  diildren,  and, 
on  the  youngest  child  attaining  twenty-five,  to  sell  and  divide  the  proceeds 
among  all  the  children  of  the  tenant  for  life  then  living,  and  the  issue  of  sndi 
as  should  be  dead :  Hdd^  that  the  trust  for  maintenance  was  separable  from 
the  rest,  and  was  not  bad  for  remoteness,  whether  the  trust  for  sale  was  so 
or  not. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  BoIIb 
appointing  new  trustees  on  a  claim.  The  ground  of  the  appeal 
was  that  the  plaintiffs,  who  sued  as  cestuis  que  trustent  under  a  will, 
took  no  interest  under  it,  by  reason  of  the  limitation  under  which 
they  claimed  being  bad  for  remoteness.  The  will  was  dated  the 
ITth  of  February,  1822,  and,  after  devising  unto  John  Way  and 

*  6.  C,  21  Beav.  478. 
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John  Fornell,  their  heirs  and  assigns,  the  property  in  question, 
declared  trusts  as  follows :  ^'  In  trust  to  permit  and  sufier  my  said 
daughter  Sarah  Hurman,  and  her  assigns,  to  receive  the  rents, 
issues,  and  |)rofits  thereof  during  her  natural  life,  and,  after  her 
decease,  in  trust  to  pay  and  apply  such  rents,  issues,  and  profits 
equally  to  or  for  the  benefit  of  the  children  of  my  said  daughter 
living  at  her  decease  until  the  youngest  of  such  children  shall  have 
attained  the  age  of  twenty-five  years,  in  case  my  said  daughter 
shall  die  before  such  youngest  child  shall  have  attained  that  age ; 
but  if  either  of  the  children  of  my  said  daughter  shall  die  leaving 
issue,  such  issue  shall  be  paid  or  entitled  to  the  share  of  their 
deceased  parent ;  and  as  soon  as  the  youngest  child  of  my  said 
daughter  shall  have  attained  such  age  of  twenty-five  years  (in  case 
my  said  daughter  shall  be  then  dead),  in  trust  with  all  convenient 
speed  absolutely  to  sell  and  dispose  of  all  such  my  said  freehold 
premises;  either  by  public  sale  or  private  contract  as  they  shall 
think  expedient,  and  either  together  or  in  parcels  for  the  best 
price  or  prices  that  can  be  gotten  for  the  same.  And  I  do  direct 
my  said  trustees  to  pay,  divide,  and  dispose  of  the  purchase-money 
(deducting  their  reasonable  costs,  charges,  and  expenses)  equally 
amongst  such  of  the  children  of  my  said  daughter  as  shall 
be  then  living,  and  the  *  issue  of  such,  if  any,  of  her  chil-  *  511 
dren  as  may  be  then  dead ;  but  such  issue  to  take  only  their 
parent  or  parents'  share  or  shares  of  the  same,  as  if  divided  by 
virtue  of  the  statute  for  distributing  intestates'  effects."  Mrs. 
Hurman  died  in  1847,  leaving  five  sons  and  four  daughters,  the 
youngest  child  being  sixteen  years  old  when  her  parents  died. 
The  plaintiffs  were  the  surviving  children  of  Mrs.  Hurman.  The 
youngest  of  them  had  not  yet  attained  the  age  of  twenty-five. 

Mr.  Batten^  for  the  plaintifBs,  the  respondents. 

Mr.  Goodeve,  for  the  appellants,  contended  that  the  trust  for 
sale  was  void  for  remoteness,  and  that  the  trust  for  the  payment 
of  the  rents  and  profits  after  the  death  of  the  tenant  for  life  was 
inseparable  from  the  rest.    He  relied  upon  Leake  v.  Mobinsan.  (a) 

(a)  2  Mer.  363,  and  see  Hayes  v,  Hayes,  3  Russ.  311  and  316,  n. ;  Judd  v. 
Jndd,  3  Sim.  525 ;  Porter  v.  Fox,  6  Sim.  485 ;  Newman  o.  Newman,  10  Sim. 
61;  Btill  V.  Pritchard,  1  Ruas.  213;'  5  Hare,  567-^71;  Palmer  v.  Holford,  4 
Bdm.  403 ;  Vawdry  v.  Geddea,  1  Ron.  &  Myl.  203 ;  1  Jarm.  on  Wills,  239 
d  »eq.j  and  cases  there  referred  to. 
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The  Lord  Justice  Ejhght  Bruce. — We  think  that  the  good 
is  separable  from  the  bad,  (a)  if  bad  there  is.  (6)  The  decree  is 
right. 

The  Lord  Justice  Turner.  —  The  ultimate  trust  is  separable 
from  the  trust  of  the  income.  The  plaintiffs  have  an  interest,  and 
the  appeal  must  be  dismissed  with  costs. 


•  612  ♦  GIBSON  V.  MAY. 

185S.    July  21.    Before  the  Lobi>8  Jusucbs. 

On  a  lease  being  granted,  the  leasee  deposited  it  with  the  lessor^s  solicitor  (who 
acted  for  the  lessor  and  lessee),  together  with  a  bill  of  exchange  as  i 
security  for  the  costs  of  preparing  the  lease,  which  the  lessee  was  to  piv. 
The  lessee  afterwards  mortgaged  the  tenn,  and  the  defendants  (who  were 
his  solicitors  on  that  occasion),  in  order  to  obtain  the  lease,  paid  the  bill 
of  costs  of  the  lessor^s  solicitors,  and  received  from  them,  without  anj 
authority  from  the  lessee,  the  lease  and  the  bill  of  exchange :  Hdd,  — 

1 .  That  without  express  contract  the  defendants  acquired  no  lien  on  the  bill  of 

exchange  beyond  the  amount  which  they  had  paid  to  the  lessor^s  solidtors. 

2.  That  evidence  of  an  express  contract  would  not  support  such  a  lien  without 

proof  that  the  defendants  had  explained  to  their  client,  the  lessee,  his  rights 
independently  of  express  contract: 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart, 
directing  the  repayment  by  two  of  the  defendants  (who  were  the 
appellants)  of  250^.9  being  the  proceeds  received  by  them  of  a  bill 
of  exchange  which  came  into  their  possession  under  the  following 
circumstances. 

In  December,  1850,  the  plaintiff  entered  into  an  agreement  with 
a  Mr.  Moffatt  to  lend  him  5002.  upon  the  terms  of  the  plaintiff 
having  the  option  of  purchasing  from  Mr.  Moffatt  one-third  part 

(a)  See  Somerville  v.  Lethbridge,  6  T.  R.  218 ;  Beard  o.  Westoott,  1  T.  & 
R.  25. 

(6)  See  Bland  v.  Williams,  3  Myl.  &  K.  411 ;  Kevem  v.  Williams,  5  Sim. 
171 ;  Doe  v.  Ward,  9  Ad.  &  £1L  582 ;  Farmer  v.  Francis,  2  Bing.  151 ;  DsTies 
0.  Fisher,  5  Beav.  201 ;  Southern  v,  WolUiston,.16  Beav.  166-168,  276;  Mikoy 
V,  Milroy,  14  Sim.  48 ;  Boreham  v,  Bignall,  8  Hare,  131 ;  Dodd  v.  Wake,  8 
Sim.  615. 
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of  certain  sewerage  works  belonging  to  him,  at  a  sum  then  agreed 
upon.  As  part  of  this  advance,  the  plaintiff,  on  the  80th  of  De- 
cember, 1850,  indorsed  to  Mr.  Moffatt  (without  recourse)  a  bill  of 
exchange  for  250/.,  which  had  been  indorsed  to  the  plaintiff. 

Soon  afterwards,  Mr.  Moffatt  took  a  lease  of  the  premises  where 
his  works  were  carried  on,  and  the  solicitors  of  the  lessors,  who 
acted  also  for  Mr.  Moffatt,  retained  the  lease  in  respect  of  their 
lien  for  the  costs  of  preparing  it,  amounting  to  412.  I65.  2d.,  which 
were  to  be  paid  by  Mr.  Moffatt.  At  the  same  time  Mr.  Moffatt 
deposited  with  them  the  bill  of  exchange  for  2501.  as  a  further, 
security  for  the  costs. 

*  Shortly  afterwards  Mr.  Moffatt  became  embarrassed  in  *  518 
his  circumstances,  and  the  plant  and  machinery  at  the  sew- 
erage works  were  taken  in  execution.  By  a  deed  of  assignment, 
dated  the  81st  of  January,  1851,  Mr.  Moffatt  assigned  the  lease  of 
the  premises  where  the  works  were  carried  on  to  Messrs.  Bonny- 
then  &  Thompson,  to  secure  a  sum  then  due  to  them  and  any 
farther  sums  which  might  become  due  from  him  to  them. 

The  appellants  acted  as  the  solicitors  of  Messrs.  Bonnythen  & 
Thompson  in  the  matter  of  this  assignment,  and  according  to  their 
own  statement  they  also  acted  as  the  solicitors  of  Mr.  Moffatt  in 
that  and  other  matters.  With  a  view  to  the  assignment,  they 
went  to  the  solicitors  of  the  lessors  and  obtained  from  them  the 
lease,  paying  them  the  41{.  16«.  2c2.,  and  receiving  from  them  at 
the  same  time  the  bill  of  exchange.  The  plaintiff  then  applied  to 
Mr.  Moffatt  and  requested  him  to  return  the  bill  of  exchange,  on 
the  ground  that  the  option  in  consideration  of  which  the  loan  was 
to  be  made  had,  under  the  circumstances,  become  impracticable. 
Mr.  Moffatt  consented  and  wrote  two  letters  to  the  appellants,  the 
latter  of  which  was  as  follows :  ^'  40,  Ludgate  Street,  3d  March, 
1851.  Gentlemen,  —  I  received  the  bill  of  exchange,  mentioned 
ia  my  letter  to  you  of  the  Ist  instant,  of  the  bearer,  Mr.  G.  T. 
Gibson,  without  giving  him  any  consideration  for  it ;  and  I  request 
that  jou  will  deliver  it  up  to  him  on  his  handing  this  to  you.  I 
am,  gentlemen,  yours  obediently,  W.  B.  Moffatt." 

The  appellants,  however,  refused  to  give  up  the  bill  of  exchange 
without  payment  of  their  bill  of  costs,  which  they  claimed  to  be 
due  to  them  from  Mr.  Moffatt  in  respect  of  all  the  matters  in 
which  they  had  acted  as  hiis  solicitors.  They  afterwards 
discounted  the  bill  of  exchange  *with  another  defendant  *514 
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named  Healej,  from  whom  they  received  the  full  amoont  for 
which  the  bill  was  drawn,  returning  him  (as  they  stated)  one 
guinea  by  way  of  discount.  The  plaintiff  then  instituted  the 
present  suit,  charging,  by  his  bill,  that  the  defendant  Healey  had 
discounted  the  bill  of  exchange,  having  notice  of  the  above  dream- 
stances.  The  prayer  was,  that  the  bill  might  be  delivered  up,  and 
that  the  defendant  Healey  might  be  restrained  by  injonction  from 
proceeding  at  law  upon  it,  and  from  negotiating  or  parting  wiUi  it. 

The  appellants,  by  their  answer,  stated  that  an  express  agree- 
ment had  been  entered  into  between  them  and  Mr.  Mofiatt  that 
they  should  hold  the  bill  of  exchange  as  a  security  for  their  gen- 
eral bill  of  costs.  Evidence  was  gone  into  on  both  sides  upon  the 
point,  and  was  of  a  conflicting  kind. 

No  injunction  had  been  moved  for,  the  ifbceptors  having  paid 
the  bill  of  exchange  soon  after  the  institution  of  the  suit. 

The  Vice-Chancellor  decreed  the  payment .  of  the  2501.  by  the 
appellants  to  the  plaintiff,  with  interest  at  6L  per  cent  per  annum, 
and  dismissed  the  bill  as  against  the  defendant  Healey  with  costs. 

Mr.  Matins  and  Mr,  T,  Stevens^  for  the  plaintiff  —  The  solici- 
tors for  the  lessors  could  confer  upon  the  appellants  no  better  title 
to  the  bill  of  exchange  than  they  themselves  had.  They,  however, 
held  it  as  a  collateral  security  for  the  costs  of  preparing  the  lease 
only.  Those  costs  having  been  paid,  the  appellants  ceased  to  hare 
any  lien  or  claim. 

*  616  •  Mr.  Daniel  and  Mr.  Shapter^  for  the  appellants.  —  In  the 
first  place,  the  case  is  not  one  for  the  interference  of  a  Court 
of  Equity,  there  being  now  no  document  to  be  delivered  up.  The 
bill  of  exchange  has  been  paid,  and  the  demand  (if  any)  is  for 
money  had  and  received  merely.  But»  if  this  were  the  proper 
jurisdiction,  still  the  plaintiff  makes  out  no  title.  His  claim  is 
founded  upon  an  alleged  failure  of  consideration ;  but  no  such 
failure  is  made  out  as  would  have  entitled  him  to  recover  the  bill. 
The  case  upon  the  evidence  is  one  of  a  good  sale  of  the  bill,  and 
of  an  agreement  to  return  it  in  a  certain  event.  Mr.  Moffatt 
was  a  holder  for  value ;  he  pledged  the  bill  to  the  lessors'  solici- 
tors ;  then  he  employed  'the  appellants  to  procure  an  assignment 
of  the  term  to  the  mortgagees.  For  this  purpose  it  was  necessary 
to  obtain  possession  of  the  lease.  In  doing  this,  the  appellants 
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also  poflsessed  fbemselTes  of  the  bill  of  exchange.  And,  as  the 
documents  came  into  their  possession  in  the  course  of  their  pro- 
fessional employment,  they  have  a  lien  upon  them  for  their  bill  of 
costs,  independently  of  express  contract,  which,  howeyer,  is  also 
made  out  by  the  eridence.  In  Stevenson  y.  Blakeheh^  (a)  a  client 
gave  his  attorney  a  sum  to  pay  a  debt  due  from  the  client  on  which 
execution  had  issued.  The  attorney  paid  the  debt,  and  the  credi- 
tor delivered  to  him  a  lease  belonging  to  the  client  which  had  been 
deposited  to  secure  the  debt.  The  Court  of  King's  Bench  held 
that  the  attorney  had  a  lien  on  the  lease  for  his  general  balance. 
The  present  case  is,  we  submit,  in  principle  exactly  the  same ;  and 
Lord  Ellenbobouoh's  reasoning  in  Steven9(m  v.  Blakelock  applies 
to  it. 

They  also  cited  Dames  v.  Lowndes,  (li) 

•  Thb  Lord  Justicb  EInight  BRtCE.  —  When  this  bill  was  *  616 
filed,  the  bill  of  exchange  was  not  paid,  and  was  specifically 
in  the  hands  of  the  appellants  or  (which  is  the  same  thing)  in  the 
hands  of  the  defendant  Healey.  Supposing,  therefore,  the  sub- 
stantial merits  of  the  case  to  be  with  the  plaintiff,  there  is,  I 
apprehend,  jurisdiction  in  this  Court  to  entertain  the  suit ;  and 
the  subsequent  payment  of  the  bill,  and  the  possession  by  the 
appellants  of  the  money  instead  of  it,  make,  I  apprehend,  no 
difference.  It  has  been  observed,  and  not  without  accuracy,  that 
tlie  bill  in  this  case  does  not  represent  correctly  all  the  circum- 
stances.  But  the  true  circumstances  must  of  'course  have  been 
known  to  the  appellants,  and  it  is  enough  if  the  bill  contains  a 
sufficient  statement  on  which  the  plaintiff's  equity  can  be  founded. 
If  there  had  been  inaccurate  statements  in  the  bill  of  a  nature 
likely  to  mislead  the  appellants  in  framing  their  defence,  the 
result  might  have  been  different.  I  am  of  opinion  that  they  were 
not  misled,  and  that  the  manner  in  which  the  case  is  stated  in  the 
bill  can  make  no  difference  in  the  equities  which  are  to  be  dis- 
posed of.  Two  or  three  points,  which  might  appear  to  belong 
to  the  case,  may  without  injustice  be  dismissed  from  consid- 
eration. There  can  be  no  doubt,  so  far  as^  I  can  judge  of  the 
iacts,  that,  as  between  Mr.  Moffatt  and  Mr.  Gibson,  it  became  (in 

(a)  1  Man.  &  S.  635.  (h)  S  G.  B.  823. 
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point  of  what  is  called  honour,  if  not  of  actual  right)  the  duty  of 
Mr.  Mofifatt  in  the  state  of  his  circumstances,  and  with  regard  to 
the  transaction  of  the  80th  of  January,  1851,  to  deliver  back  the 
bill  of  exchange  to  Mr.  Gibson.  I  do  not  say  that  Mr.  Gibson 
had  at  that  time  any  enforceable  right  to  have  it  returned,  but,  as 
between  him  and  Mr.  Moffatt,  his  claim  had  ripened  into  a  rigbt, 
if  not  before  March  8d,  at  least  on  that  day.  However  incor- 
rectly the  order  of  Mr.  Moffatt  to  the  appellants,  dated  on 

•  517  that  *  day,  may  have  been  and  probably  was  worded,  there 

•  is  no  doubt  but  that  the  intention  of  the  transaction  was  to 
revest  in  the  plaintiff  completely,  as  between  him  and  Mr.  Moffatt, 
the  title  to  the  bill  of  exchange.  And  I  apprehend  that  in  equity 
the  effect  of  what  was  done  on  that  day  (if  not  of  what  had  been 
done  before)  was,  that,  although  Moffatt  had  incumbered  the  bill 
with  a'  debt  from  him  to  the  lessors'  solicitors,  still,  as  between 
Moffatt  and  the  plaintiff,  it  was  the  duty  of  Moffatt  to  discharge 
the  bill  of  exchange  from  that  lien.  This  might  have  created  a 
difficulty,  but  for  the  fact  that  the  debt  of  the  lessors'  solicitors 
has  been  discharged  substantially  out  of  funds  belonging  to  Jtot- 
fatt.  That  being  so,  all  the  rights  and  equities  which  might  hare 
existed  if  the  debt  had  not  been  discharged  may  be  dismissed 
from  consideration.  Then  the  case  being  delivered  from  all  ques- 
tion as  to  the  41Z.  16^.  2(2.,  and  from  all  question  as  to  the  title  of 
the  plaintiff,  the  point  arises  as  to  the  paramount  right  claimed 
by  the  appellants.  They  claim  it  by  way  of  lien,  either  of  dormant 
lien  or  of  lien  by  express  agreement.  But  how  did  they  acquire 
possession  of  the  l^ecurity,  wiUiout  which  there  could  be  no  lien  ? 
The  lessors'  solicitors  had  a  demand  on  Moffatt  for  the  preparation 
of  the  lease,  and  had  in  their  hands  not  only  the  lease,  but  the  bill 
of  exchange  belonging  at  that  time  to  Moffatt.  In  the  course  of 
the  transaction  of  the  business  it  became  material  to  have  the 
lease,  and  the  appellants  went  to  the  lessors'  solicitors  and  took 
the  lease,  paying  their  demand.  They  then  found,  for  the  first 
time,  that  the  lessors'  solicitors  had,  as  a  security  for  the  same 
demand,  this  bill  of  exchange.  Now  it  was  an  act  in  the  proper 
discharge  of  their  duty  to  obtain  the  lease ;  and,  though  they  had 
no  express  authority  so  to  do,  it  may  be  that  the  money  which 
was  actually  paid  gave  them  not  only  a  personal  demand  against 
Moffatt,  but  gave  them  also  the  same  rights  as  the  lessors' 

*  518  solicitors  had  in  the  lease  and  the  *  bill  of  exchange.    But 
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they  contend  that  they  thereby  acquired  a  general  lien  upon 
the  bill.  To  that  argument  I  am  unable  to  accede.  The  other 
solicitors  held  it  for  a  specific  purpose,  and  upon  'an  e^^press  con- 
tract. The  appellants  could  not,  without  the  sanction  of  their 
dient,  obtain  any  better  or  higher  right  than  the  other  solicitors 
had.  In  Stevemon  v.  Blakelockj  (a)  there  was  express  authority 
to  complete  the  transaction  as  it  was  completed. 

It  is  said  that  the  right  of  the  appellants  was  at  all  events  con- 
yerted  afterwards  into  a  general  lien  by  express  agreement.  On 
that  point  the  evidence  is  contradictory.  This,  however,  was  a 
dealing  between  solicitor  and  client ;  and  I  apprehend  that  before 
it  was  competent  for  the  appellants  to  enter  into  a  binding  agree- 
ment with  Moffatt,  it  was  incumbent  upon  them  fully  and  exactly 
to  explain  to  him  his  rights.  This  doe's  not  appear  to  have  been 
done.  Without  intending  any  disrespect  to  these  gentlemen,  I  am 
of  opinion  that,  claiming  such  a  right,  they  must  clearly  prove 
their  case,  and  they  have  not  done  so  to  my  satisfaction.  On  these 
grounds  the  plaintiif  has,  I  think,  established  his  title,  nojb  merely 
against  Mofiatt,  but  against  tlie  appellants ;  and  in  all  substantial 
respects  the  decree  must  stand. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  as 
above  detailed,  said :  The  question  whether  the  appellants,  by  pos- 
sessing themselves  of  the  bill  of  exchange,  acquired  a  general  lien 
npon  it,  seems  to  me  to  depend  on  this  other  question,  —  What  was 
the  duty  which  the  solicitors  of  the  lessors  owed  to  Moffatt  ?  They 
had  received  the  bill  on  a  special  deposit,  to  secure  a  par- 
ticular debt.  On  *  that  debt  being  discharged,  their  plain  *  519 
duty  was  to  deliver  the  bill,  not  to  the  appellants,  but  to  the 
person  from  whom  they  had  received  it.  I  think  the  solicitors  of 
the  lessors  were  mistaken  in  delivering  the  bill  to  the  appellants. 
At  all  events  they  could  not  by  so  doing  create  a  fresh  charge  upon 
it.  The  lessors'  solicitors  could  not  set  up  any  general  lien,  the 
bill  having  been  deposited  with  them  on  a  special  contract,  and  I 
do  not  see  how  they  could  incumber  the  bill  beyond  the  extent  of 
4U.  16«.  2d.  If  that  sum  had  remained  unpaid  the  appellants 
would  have  stood  in  the  place  of  the  lessors'  solicitors  for  the 
amount,  but  I  cannot  admit  the  right  of  the  appellants  to  deal 

(a)  1  Mau.  A  S.  535. 
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with  the  bill  otherwise  than  according  to  the  special  contract 
Stevenson  v.  Blakelock  (a)  does  not  support  the  argument  of  the 
iq>pellants9  for  there  the  money  was  in  the  hands  of  the  solicitor 
for  the  purpose  of  paying  off  a  debt.  The  payment  of  the  debt 
drew  with  it  the  redelivery  of  the  mortgage-deeds.  But  the  pay- 
ment here  did  not  draw  with  it  the  right  to  the  bill  of  exchange. 
I  think  that  by  the  acquisition  of  the  bill  of  exchange  the  appel- 
lants acquired  a  security  for  no  greater  amount  than  the  41i. 
16«.  M. 

Then  comes  the  question,  whether  there  was  a  subsequent  spe- 
cial contract  between  the  appellants  and  Moffatt.  That  rests  upon 
the  evidence  of  one  of  the  appellants,  opposed  as  it  is  by  the  tes- 
timony of  Mr.  Moffatt.  If  it  had  been  material  to  decide  the 
question  of  fact,  I  should  have  wished  to  have  had  a  vivd  voce 
examination.  But  I  think  that  the  case  does  not  turn  on  that 
question,  because  if  tliere  was  a  special  contract  it  was  the  duty  of 
the  appellate,  before  they  allowed  Moffatt  to  enter  into  it,  to  ex- 
plain to  him  fully  that  they  had  no  right  to  retain  the  bill, 
*  620  independently  of  contract,  *  as  a  security  for  any  greater 
amount  than  412.  16s.  2df.  It  is  not  suggested  that  anj 
such  explanation  was  given. 

Decree  affirmed,  with  a  variation  directing  payment  of  interest 
at  4  per  cent  instead  of  5  per  cent. 


DUPAUR  v.  SIGEL. 

1853.    Jalj  21,  22,  23.    Before  the  Lords  Justicbs. 

Under  the  Attorneys  and  Solicitors  Act,  6  ft  7  Vict.  c.  73,  §  8,  it  is  the  duty  of 
an  attorney  to  enrol  the  articles  of  his  articled  clerk,  and  where  be  had 
omitted  to  do  so  the  Court  dismissed  a  claim  to  foredoae  a  mortgage  giTsn  to 
secure  the  premium. 

On  dismissing  a  daim,  the  Court  may  direct  the  defendant  to  pay  the  costs  of 
any  scandalous  and  impertinent  portions  of  his  affidavits. 

Quctre  whether  it  can  also  order  the  defendant  to  pay  any  portion  of  the  costs 
of  the  suit. 

(a)  1  Man.  ft  S.  535. 
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Tms  was  an  appeal  from  a  decree  of  Yice-Chancellor  Stuabt 
on  a  claim.    The  facts  appear  sufficiently  from  the  judgments. 

Mr.  Malinij  Mr.  Ogle,  and  Mr.  H.  StevenSj  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  ElderUm^  for  the  defendant. 

Mr.  OglCj  in  reply. 

The  Lord  Justice  Enioht  Bruce.  —  This  is  a  conflict  of  de- 
merits; the  question  being,  whether  the  very  bad  case  of  the 
defendant  is  not  equalled  or  exceeded  by  the  badness  of  that  of 
the  plaintiff.  A  series  of  Yice-Ghancellors  have  refused  to  have 
any  thing  to  do  with  these  parties,  and  they  have  accord-  ' 
ingly  now  bestowed  Uiemselves  here.  The  suit,  *  to  repeat  *  521 
an  expression  used  by  me  under  less  strong  circumstances, 
is  one  for  which  the  defence  must  be  the  apology,  and  the  badness 
of  which  almost  apologizes  for  the  defence.  The  money  sought  by 
the  claim  to  be  recovered  is  in  a  sense  due  from  the  defendant  to 
tiie  plaintiff,  and  perhaps  it  is  as  clear  that  the  defendant  ought  to 
pay  it  as  that  the  plaintiff  ought  not  to  I'eceive  it. 

The  dispute  originated  and  exists  between  an  attorney  and 
solicitor,  and  a  gentleman  who  is  or  was  his  articled  clerk.  The 
defendant  choosing,  or  having  had  chosen  for  him,  the  legal  pro- 
fession, was  articled  to  Mr.  Puddicombe,  with  whom  he  appears  to 
have  remained  a  year  or  two.  From  some  unexplained  cause  Mr. 
Puddicombe  and  he  parted,  and  I  collect  that  the  defendant  went 
to  India,  whence  he  returned  in  1848  or  early  in  1849.  On  his 
return  from  India  he  made  or  renewed  an  acquaintance  with  the 
plaintiff;  and,  appearing  then  to  have  thought  of  resuming  his 
profession,  he  placed  himself  in  the  plaintiff's  office  as  clerk,  and, 
as  I  suppose,  gratuitously.  After  he  had  remained  there  some 
time,  tlie  articles  in  question  were  executed,  by  which  the  defend- 
ant became  the  articled  clerk  of  the  plaintiff  for  five  years  from 
September,  1849  (when  the  defendant  was  in  his  twenty-third 
year),  in  consideration  of  a  premium  of  150/.  By  the  articles 
this  premium  of  150/.  is  mentioned  as  having  been  received,  and 
the  defendant  is  expressed  to  be  released  from  it  in  the  usual  form. 
It  was  not,  however,  paid.  But  the  articles  were  accompanied  by 
a  memorandum,  not  under  seal,  promising  to  pay  the  amount,  and 
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also  by  a  document,  the  subject  of  the  present  suit,  viz.,  an  agree- 
ment to  charge  hj  way  of  equitable  mortgage  certain  property  of 
the  defendant  with  the  150Z.    This  was  in  September,  1849.    Tlie 
service  appears  to  have  continued  for  some  months,  not, 

*  522    however,  with  *  satisfaction  to  the  plaintiff,  for  it  is  to  be 

inferred  from  the  evidence  that  the  defendant's  habits  were 
irregular  and  idle.  A  letter  of  remonstrance,  which  is  in  evidence, 
strengthens  this  view.  At  last,  in  1850,  the  defendant  quitted  the 
office,  not  being  desired  to  do  so  by  tlie  plaintiff,  and  his  employ- 
ment was  never  resumed.  His  departure  was  final,  and  the  sep- 
aration seems  to  have  been  equally  agreeable  to  the  plaintiff  and 
himself.  But  the  150/.  remained  unpaid.  The  service,  such  as 
it  was,  I  repeat,  was  to  be  taken  as  having  commenced  in  Septem- 
ber, 1849,  and  continued  to  some  time  in  1850.  The  plaintiff  hav- 
ing still  thought  it  right,  though  the  service  was  discontinued,  to 
demand  the  premium,  which  it  was  inconvenient  or  not  agreeable 
to  the  defendant  to  pay,  brought  an  action  for  it,  and  the  action 
was  met  by  three  pleas:  first,  '^  never  indebted,"  true  or  untrue; 
secondly,  ^'  payment,"  utterly  untrue ;  thirdly,  ^^  a  release,"  namely, 
the  deed,  which  had,  against  the  truth  of  the  case,  acknowledged 
the  money  to  have  been  paid.  The  plaintiff  was  advised,  and  per- 
haps correctly  advised,  that  it  was  vain  to  pursue  the  action  under 
such  circumstances,  and  accordingly  suffered  a  nonpros,  to  be  eo- 
tered,  and  thereupon  he  filed  the  present  claim,  for  the  purpose  of 
making  available  the  equitable  mortgage  which  I  have  mentioned. 
It  was  met  by  a  defence  upon  affidavits,  charging  the  plaintiff  with 
gross  neglect  of  his  duty  to  the  defendant,  habitual  drunkenness, 
immorality,  profligacy,  and  incapacity,  in  terms  so  gross  and  to 
such  an  extent  that  it  is  impossible,  in  my  judgment,  not  to  im- 
pute to  this  testimony  the  most  censurable  exaggeration,  to  use 
the  lightest  term.  This  led  to  other  affidavits  on  the  part  of  tlie 
plaintiff,  and  much  evidence  of  more  or  less  relevancy  is  thus  im- 
ported into  this  unhappy  suit. 

Fortunately  there  is  a  fact,  which,  in  one  view  of  the 

*  523    case,  is  sufficient,  according  to  my  judgment,  to  dispose  *  of 

it ;  namely,  that  the  attorney  and  solicitor  did  not  make  or 
cause  to  be  made  the  requisite  affidavit  for  enabling  the  articles 
to  be  enrolled,  and  accordingly  they  were  not  enrolled.  Now  the 
Act  of  the  6th  and  7th  of  the  Queen  provides,  ^^  That  whenever 
any  person  shall,  after  the  passing  of  this  Act,  be  bound  by  con- 
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tract  in  writing  to  serve  as  a  clerk  to  any  attorney  or  solicitor  as 
aforesaid,  the  attorney  or  solicitor  to  whom  such  person  shall  be 
80  bound  as  aforesaid  shall,  within  six  months  after  the  date  of 
every  such  contract,  make  and  duly  swear,  or  cause  or  procure  to 
be  made  and  duly  sworn,  an  affidavit  or  affidavits  of  such  attorney 
or  solicitor  having  been  duly  admitted,  and  also  of  the  actual  exe- 
cution of  every  such  contract  by  him  the  said  attorney  or  solicitor, 
and  by  the  person  so  to  be  bound  to  serve  him  as  a  clerk  as  afore- 
said ;  and  in  every  such  affidavit  shall  be  specified  the  names  of 
every  such  attorney  or  solicitor,  and  of  every  such  person  so  bound, 
and  their  places  of  abode  respectively,  together  with  the  day  on 
which  such  contract  was  actually  executed ;  and  every  such  affi- 
davit shall  be  filed  within  six  months  next  after  the  execution  of 
the  said  contract  with  and  by  the  officer  appointed  or  to  be  ap- 
pointed for  that  purpose  as  hereinafter  mentioned,  who  shall  there- 
upon enrol  and  register  the  said  contract,  and  shall  make  and  sign 
a  memorandum  of  the  day  of  filing  such  affidavit  upon  such  affida- 
vit, and  also  upon  the  said  contract.'^  The  Act  also  provides 
(§  9),  <^  That  iu  case  such  affidavit  be  not  filed  within  such  six 
montlis,  the  same  may  be  filed  by  the  said  officer  after  the  expira- 
tioD  thereof,  but  the  service  of  such  clerk  shall  be  reckoned  to 
commence  and  be  computed  from  tlie  day  of  filing  such  affidavit, 
trnless  one  of  the  said  Courts  of  Law  or  Equity  shall  otherwise 
order." 

In  the  present  case,  the  six  months  had  passed  before  the 
defendant  had  finally  quitted  the  office  and  employment  *  of  *  524 
the  plaintiff,  and  accordingly,  therefore,  the  service  of  the 
defendant  cOuld  not  count  except  from  a  time  which  never  arrived, 
namely,  the  period  when  the  affidavit  should  have  been  filed  for 
the  purpose  of  procuring  enrolment ;  unless  a  Court,  in  the  exer- 
cise of  its  discretion,  should  order  that  the  affidavit  might  be  filed 
subsequently,  as  allowed  by  the  statute.  It  is  impossible  for  us  to 
say  whether,  in  a  state  of  things  which  has  never  existed,  the 
Coart  would  have  so  ordered;  and,  accordingly,  tho  defendant 
never  has  been  in  a  position  in  which  his  services  could  count,  and 
I  must  hold  that  position  to  have  been  occasioned  by  a  neglect  of 
duty  on  the  part  of  the  plaintiff;  a  duty  thrown  upon  him  by  the 
Act  of  Parliament.  It  would  have  been  incumbent  on  the  plain- 
tiff to  perform  this  duty,  if  the  defendant  had  been  a  minor ;  and 
it  not  the  less  became  the  attorney's  duty  because  the  clerk  hap- 
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pened  not  to  be  a  minor,  and  happened  to  have  received  some  pre- 
yious  instruction,  and  to  have  had  some  previous  experience. 
Now,  whether,  if  this  case  bad  been  made  in  a  Court  of  Law,  the 
circumstances  would  have  been  a  defence,  I  am  not  here  to  con- 
sider. But  I  apprehend  that  a  cross  action  might  have  been 
brought  by  the  clerk  against  the  attorney  for  a  neglect  of  duty  to 
the  disadvantage  of  the  clerk.  We  are  not  bound  to  send  the  par- 
ties to  a  Court  of  Law,  either  by  re-forming  the  deed,  or  upon 
admissions;  for  whatever  doubt  may  at  any  former  time  have 
existed  on  this  point  is  now  removed  by  the  62d  section  of  the  Act 
for  the  Improvement  of  the  Practice  in  Chancery. 

My  impression  formed  upon  the  undisputed  facts  is,  that  if  this 
matter  had  arisen  before  a  Court  of  Law  in  a  shape  calculated  to 
raise  the  point,  —  either  in  one  action,  if  in  one  action  it  could  be 
tried,  or  in  an  action  and  a  cross  action,  if  in  one  action  it 
•  625  could  not  be  tried,  —  *  the  result  would  have  been  that  the 
attorney  could  not  have  recovered,  or,  if  he  had,  he  would 
have  lost  in  the  one  what  he  would  have  gained  in  the  other. 

The  consequence,  without  enterij;ig  into  more  prolonged  investi- 
gation of  the  matter,  is,  that  tlie  title  of  the  plaintiff  has  failed. 
An  undertaking  has  been  given.  From  this  undertaking  I  see  no 
reason  to  relieve  the  defendant. 

There  is  much  to  regret  on  both  sides ;  I  think  that  the  plaintiff 
was  ill  advised  in  bringing  this  claim  forward  at  all ;  but  when 
brought  forward,  it  certainly  should  have  been  met  in  a  different 
manner.  It  has  been  met  in  a  manner  neither  justifiable  nor 
excusable.  I  have  had  considerable  doubt,  and  have  looked  with 
my  learned  brother  into  several  cases  upon  the  questidh,  of  direct- 
ing costs  to  be  paid  by  a  defendant  where  there  is  neitlier  a  fund 
to  be  administered  nor  an  estate  in  dispute,  and  where  a  plaintiff's 
case  fails,  (a)  Without  saying  that  the  jurisdiction  does  not 
exist,  I  think  it  a  jurisdiction  of  considerable  delicacy  and  diffi* 
culty.  But  in  the  particular  circumstances  of  this  case,  looking  to 
the  manner  of  proceeding  on  both  sides,  I  am  not  disposed  to  take 
that  course.  I  am,  however,  perfectly  satisfied  that  there  are  here, 
if  not  entire  affidavits,  at  least  passages  of  affidavits  filed  by  the 
defendant  which  go  beyond  the  ordinary  and  proper  license, — 
which  go  into  the  private  life,  truly  or  untruly,  of  the  plaintiff, 

(o)  See  Tidwell  v.  Ariel,  3  Madd.  409 ;  Thomason  v.  Moses,  5  BeaT.  81. 
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and  into  his  general  habits,  in  a  manner  which  cannot  be  requisite. 
I  &m  sure  that  there  is  impertinent  matter  in  these  affidavits  upon 
the  part  of  the  defendant.  According  to  the  present  prac- 
tice of  the  Court,  this  is  a  proper  stage  of  the  *  cause  for  *  526 
adverting  to  that  circumstance.  For,  by  the  17th  section  of 
the  15th  &  16th  of  the  Queen,  c.  86,  and  the  80tli  order  of  the  7th 
of  August,  1852,  the  Court  has  expressly  authority  to  direct  the 
costs  occasioned  by  any  impertinent  matter  introduced  into  any 
proceeding  to  be  paid  by  the  party  introducing  the  same,  upon 
application  being  made  to  the  Court  for  that  purpose;  and  the 
application  is  to  be  made  at  the  time  when  the  Court  disposes  of 
the  costs  of  the  cause  or  matter,  and  not  at  any  other  time. 

The  course,  then,  which  it  seems  fit  to  follow  in  this  more  than 
unlucky  contest,  is  to  order  the  defendant  to  pay  to  the  plaintiff 
202.  for  the  impertinent  matter  contained  in  the  affidavits,  and,  on 
the  payment  of  that  sum  and  of  the  212.  which  he  undertook  to 
pay  before  the  Yice-Chancellor,  to  dismiss  the  appeal  without 
costs. 

The  Lord  Justice  Turner.  —  This  is  a  claim  filed  by  an  equi- 
table mortgagee,  to  which  the  defence  set  up  is,  that  the  plaintiff 
has  no  right  to  recover  any  part  of  the  money  secured  by  the  equi- 
table mortgage,  or,  at  all  events,  that  he  is  not  entitled  to  recover 
the  whole  of  that  amount.  The  mortgage  was  made  for  securing 
a  premium  payable  upon  articles  of  clerkship  to  an  attorney,  and 
it  appears  that  the  articles  of  clerkship  were  never  enrolled.  I  am 
satisfied  that,  upon  the  construction  of  the  Act  of  Parliament,  the 
doty  of  enrolling  the  articles  rests  on  the  master,  and  not  on  the 
clerk ;  for  the  provisions  of  tlfe  Act  apply  to  infants,  and  it  could 
not  be  the  intenti(m  of  the  legislature  to  devolve  upon  an  infant  of 
fourteen  years  of  age  the  duty  of  having  his  articles  enrolled.  In 
ibis  case,  therefore,  the  duty  of  enrolling  the  articles  was 
that  of  the  plaintiff,  and  ho  has  not  performed  it.  *  I  do  *  527 
not  enter  into  the  question,  whether,  notwithstanding  that 
breach  of  duty,  the  plaintiff  could  recover  at  law  the  whole  of  the 
premium.  Assuming  that  he  could,  there  might  be  a  cross  action 
on  the  part  of  the  defendant  for  damages  in  respect  of  the  plaintiff's 
default  in  not  having  enrolled  the  articles ;  in  which  cross  action 
damages  would  be  recoverable,  and  might,  perhaps,  be  recovered  to 
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the  full  amount  of  the  premium.  If  we  were  to  get  at  the  justice 
of  this  case  by  directing  proceedings  to  be  taken  at  law,  we  ought 
probably  to  direct  two  actions,  one  to  be  brought  to  recover  the 
150Z.,  and  another  by  the  defendant  to  try  what  damages  he  is 
entitled  to;  but,  looking  at  the  whole  case,  I  am  satisfied  that  Ihe 
plaintiff  ought  not  to  recover  the  whole  of  the  150/.,  and  the 
defendant  having  submitted  to  pay  a  proportional  part  of  the  pre- 
mium, I  think  we  shall  do  justice  by  dismissing  this  claim  upon 
that  payment  being  made.  Tlie  plaintiff  coming  into  equity  must 
submit  to  do  what  is  equitable.  Whether  the  defendant  was 
bound  to  pay  the  proportionate  part  of  the  premium  it  is  unneces- 
sary for  us  to  give  any  opinion,  as  he  has  submitted  to  make  the 
payment;  I  wish,  however,  to  guard  myself  against  being  sup- 
posed to  have  intimated  an  opinion  that  the  plaintiff  is  entitled  to 
receive  any  thing. 

Upon  the  question  of  costs,  I  think  that  this  claim  ought  not 
to  have  been  filed,  but  that  the  defendant  was  not  justified  in 
making  the  charges  he  has  made  against  the  plaintiff,  which,  as 
to  the  greater  part  of  them,  appear  to  me  to  be  wholly  irrelevant 
I  cannot  part  with  the  case  without  expressing  my  disapprobation 
of  the  conduct  of  both  the  parties. 


•  628  •  BRASSEY  v.  CHALMERS.* 

SEACOME  V.  HOLME. 

1858.    February  23,  25.    Jaly  25.    Before  the  Lords  Justices. 

Sanble,  that  a  devise  on  trust  to  sell  and  dispose  of  property,  consisting  psrtljr 
of  an  undivided  share,  does  not  authorize  the  trustees  to  concur  in  a  parti- 
tion.' 

But  where  trustees  had,  under  such  a  trust,  concurred  in  a  partition  which  wai 
shown  to  be  beneficial  to  the  eestuia  que  tnutent,  who  were  infants,  the  Court, 
on  a  claim  to  which  the  infant  cestuis  que  irustent  were  parties,  made  a  decree 


»  S.  C,  16  Beav.  223. 

'  Lewin  Trusts  (5th  Eng.  ed.j»  816;  Bradshaw  v.  Fane,  2  Jur.  N.  S.  247; 
8  Drew.  584. 
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that  the  lands  sliould  be  taken  to  be  divided  aooording  to  the  partition  already 
made.' 
A  testator  devised  land  subject  to  pajment  of  his  debts  to  A.  and  B.,  their  heirs 
and  assigns,  and  he  authorized  his  executors  thereinafter  mentioned,  with  the 
approbation  of  his  trustees  for  the  time  being,  to  sell  any  part  of  his  estates : 
EMy  that  the  surviving  executor,  with  the  assent  of  trustees  appointed  by 
the  Court  of  Chancery  (in  whom  the  devised  lands  were  vested  by  a  vesting 
orderly  could  make  a  good  title.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 
upon  a  special  case.  The  hearing  below  is  reported  in  the  16th 
Yolume  of  Mr.  Beavan's  Reports,  (a) 

The  questions  for  the  opinion  of  the  Court  were :  — 

1.  Whether  a  deed  of  partition  was  yalid  and  binding  as  against 
persons  claiming  or  beneficially  interested  under  the  wills  of  three 
testators,  one  of  those  wills  (that  of  a  testator  named  William 
Fairhurst)  containing  no  specific  power  to  concur  in  a  pai*tition. 

2.  Whether  the  will  of  another  of  the  above  testators,  named 
Joseph  Harrison,  empowered  his  suryiying  executor,  with  tlie 
assent  of  trustees  appointed  under  the  Trustee  Act,  1850,  to  sell 
the  estates  deyised  by  that  will. 

(a)  Page  223. 

1  See  2  Lead.  Cas.  in  Eq.  (8d  Am.  ed.)  [402],  646;  Stanley  ».  Wrigley,  3 
Sm.  &  Giff.  18. 

'  See  Lewin  Trusts  (5th  Eng.  ed.).  432;  Tainter  o.  Clark,  13  Met.  220, 
225;  Treadwell  r.  Cordis,  5  Gray,  341;  Warden  v.  Richards,  II  Gray,  277; 
Wells  0.  Lewis,  4  Met.  (Ky.)  269 ;  Wardwell  o.  McDowell,  31  III.  364 ;  Shelton 
».  Homer,  6  Met.  462,  465-467 ;  Peter  i.  Beverly,  10  Peters,  564,  565 ;  Frank- 
lin ©.  Osgood,  2  John.  Ch.  19;  S.  C,  14  John.  527;  4  Kent  (llth  ed.),  325- 
327;  Meakings  v.  Cromwell,  2  Sandf.  (N.  Y.)  512;  Miller  c.  Meetch,  8  Barr, 
417;  Zebach  v.  Smith,  3  Binn.  69;  Muldrow  v.  Fox,  2  Dana,  79;  Conover  o. 
Hoffman,  1  Bosw.  (N.  Y.)  214 ;  Gray  v.  Lynch,  8  Gill,  403 ;  Wilbum  t?.  Spof- 
ford,  4  Sneed,  698 ;  Williams  o.  Otey,  8  Humph.  563.  In  Putnam  Free  School 
V.  Fisher,  30  Maine,  526,  527,  Shepley  C.  J.  said :  *'  When  an  estate  is 
deTiAed  to  executors  eo  nomine  in  trust,  the  devise  is  made  to  the  official,  not 
to  the  individual  persons,  and  the  whole  trust  vests  in  those  who  accept  it  and 
become  executors  of  the  will;  and  when  an  estate  is  so  devised,  or  when  the 
executors  have  by  the  will  a  power  to  sell,  coupled  with  an  intetest  in  trust,  a 
conveyance  by  survivors,  or  by  those  alone  who  accept  the  trust,  will  be  good.^' 
The  cases  and  authors  above  cited  sustain  this  doctrine.  4  Kent  (llth  cd.), 
325-327 ;  Shelton  v.  Homer,  5  Met.  462,  465-467 ;  Tainter  o.  Clark,  13  Met. 
220,  226;  Williams  p.  Otey,  8  Humph.  563.  As  to  what  is  meant  by  interest, 
or  interest  in  trust,  in  this  connection,  see  Gray  v.  Lynch,  Wilbum  v.  Spofford,  ubi 
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The  following  were  the  material  facts  with  reference  to  the 
questions  decided  upon  the  appeal. 

On  the  3d  of  February,  1832,  Joseph  Harrison,  Thomas  Harri- 
son, and  William  Rayenscroft  agreed  to  purchase  lands  at  Birken- 
head. The  agreement  was  entered  into  by  Joseph  Harrison, 
*  529  so  far  as  regarded  his  *  share  and  interest  in  the  intended 
purchase  for  the  common  benefit  of  himself  and  of  AVilliam 
Fairhurst  equally,  and  William  Fairhurst  paid  and  contributed  his 
due  proportion  of  the  purchase-money  for  ihe  lands,  being  one-sixth 
part  thereof. 

Joseph  Harrison  died  in  1832,  having  made  his  will,  dated  the 
1st  of  July,  1832,  which  was  as  follows :  '^  I  give  and  devise  aU 
my  freehold  estates,  subject  to  the  payment  of  my  debts  and  lega- 
cies, unto  and  to  the  use  of  William  Ravenscrofb,  of  Birkenhead, 
merchant,  and  John  Fisher,  of  Liverpool,  wine  and  spirit  merchant, 
their  heirs  and  assigns,  upon  the  trusts  hereinafter  mentioned.  I 
direct  all  my  contracts  for  the  sale  or  purchase  of  property  to  be 
fulfilled.  I  authorize  and  empower  my  executors  hereinafter 
mentioned,  with  the  approbation  of  my  trustees  for  the  time 
being,  to  sell  and  dispose  of,  by  private  contract  or  public  ano- 
tion,  from  time  to  time,  all  or  any  part  of  my  said  freehold  estates, 
and  to  exchange  the  same,  or  any  part  thereof,  for  other  freehold 
or  leasehold  property  of  equal  value,  or  which  may,  by  the  pay- 
ment of  money  on  either  side,  be  made  of  equal  value,  and  to 
make  partition  of  such  parts  as  I  may  be  interested  in  with  other 
persons.  I  authorize  my  executors  to  carry  on  my  business, 
and  employ  all  proper  persons  therein  for  the  benefit  of  my  estate, 
if  the  same  can  be  carried  on  profitably,  until  my  son  George  shall 
attain  twenty-three,  and  that  my  business  be  then  given  up  to  him 
for  his  own  advantage.  I  direct  my  executors  to  collect,  get  in, 
and  convert  into  money  all  my  personal  estate,  and  to  act  in  rela- 
tion thereto  by  giving  time,  receiving  securities,  and  settling,  dis- 
putes by  arbitration  or  otherwise,  as  they  shall  deem  prudent. 
Further,  I  direct  my  said  executors,  with  such  approbation  as 
aforesaid,  and  in  the  names  of  my  trustees,  to  invest  the  moneys 
which  may  be  derived  from  such  sale  or  exchange,  or 
*  530  *  from  my  personal  estate  or  my  business,  if  carried  on 
after  my  decease,  in  government  or  real  securities,  or  to 
purchase  in  the  names  of  my  trustees  for  the  time  being  such  other 
real  or  leasehold  property  as  my  trustees  shall  approve  of;  and  I 
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antihorize  my  executors,  with  such  approbation,  from  time  to  time, 
to  vary  the  said  securities,  and  resell  the  purchased  property." 
And  the  testator  declared  that  the  receipts  of  his  trustees  should 
be  good  discharges,  and  appointed  Thomas  Seacome  and  Thomas 
Brassey  executors  of  his  will. 

By  indenture  of  lease  and  release  of  the  1st  and  2d  of  iFebruary, 
1833,  the  land  agreed  to  be  purchased  was  conveyed  unto  and  to 
the  use  of  Thomas  Harrison,  William  Ravenscroft,  and  John  Fisher, 
their  heirs  and  assigns  for  ever. 

By  a  deed-poll,  dated  the  9th  of  February,  1883,  executed  by 
Thomas  Harrison,  William  Ravenscroft,  and  John  Fisher,  it  was 
declared  that  the  names  of  Thomas  Harrison,  William  Ravenscroft, 
and  John  Fisher  were  made*  use  of  in  the  above  indentures  as 
trastees  only,  upon  trust  that  they,  their  heirs  and  assigns,  should, 
from  time  to  time,  and  at  all  times  thereafter,  absolutely  manage 
and  regulate  the  sale  and  letting  of  the  premises  and  the  distribu* 
tion  of  the  rents  and  profits  thereof,  and  for  that  purpose  should 
receive  the  rents ;  and  upon  fiirther  trust  that  they,  the  said 
Thomas  Harrison,  William  Ravenscroft,  and  John  Fisher,  and 
their  heirs,  and  the  trustees  for  the  time  being,  and  their  heirs, 
should,  when  they  or  the  trustees  for  the  time  being,  or  the  major 
part  of  them,  or  of  the  trustees,  might  think  proper,  make  sale 
and  dispose  of  the  premises,  or  any  part  thereof;  and  it  was 
thereby  declared,  that  if  at  any  time  thereafter  the  major  part  in 
value  of  the  owners  entitled  to  the  said  trust  estate  should 
consent  and  require  that  the  said  trust  *  estate,  or  such  *581 
part  thereof  as  might  be  then  remaining,  should  be  finally 
divided,  then  and  in  such  case  the  said  Thomas  Harrison,  William 
Ravenscroft,  and  John  Fisher,  or  the  trustees  for  the  time  being, 
should  and  would  proceed  fairly  and  equitably  to  divide  and  dis- 
tribute the  same  in  the  proportions  and  in  the  manner  following : 
that  was  to  say,  to  Thomas  Harrison,  one-third  part  thereof;  to 
William  Ravenscroft,  one  other  third  part  thereof;  to  William 
Fairhurst,  one-sixth  part  thereof;  to  Thomas  Brassey  and  Thomas 
Seacome  (as  such  executors  as  aforesaid),  and  the  said  William 
Ravenscroft  and  John  Fisher  (as  such  devisees  as  aforesaid),  one 
other  sixth  part  of  the  residue  thereof. 

Thomas  Seacome  died  previously  to  the  date  of  the  agreement 
for  partition  of  the  26th  of  October,  1848,  hereinafter  mentioned, 
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leaying  Thomas  Brassej,  his  co^zecutor  under  the  will  of  Jofleph 
Harrison,  him  surviying. 

William  Fairhurst  received  one-sixth  part  of  the  rents  and 
profits  of  the  said  lands  from  the  date  of  the  purchase  up  to  the 
time  of  his  decease ;  but  the  case  stated  that  no  evidence  could  be 
obtained  of  his  having  ever  assented  to  or  acquiesced  in  the  proTi- 
sions  of  the  deed  of  the  9th  of  February,  1838. 

William  Fairhurst,  by  his  will,  dated  the  22d  of  February,  1839, 
after  giving  an  annuity  and  appointing  George  Law  and  Edward 
Tilston  his  executors  and  trustees,  devised  as  follows :  ^^  I  give, 
devise,  and  bequeath  all  my  real  and  personal  estate  and  effects, 
subject  to  tlie  above  bequest  and  devise,  unto  and  to  the  use  of  mj 
said  trustees,  their  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  and  tenure  thereof,  upon  trust,  as 
*582  to  such  part  thereof  .as  I  hold  in  mortgage  ^or  trust  or 
subject  to  any  equity,  to  carry  into  eflFect  the  trust  thereof: 
and  as  to  the  residue  of  my  said  real  and  personal  estate,  to  sell 
and  dispose  thereof  at  their  discretion;  and  I  declare  the  pur- 
chasers of  my  estate  shall  not  be  bound  to  see  to  the  application  of 
the  purchase-money,  and  that  the  receipts  of  my  trustees,  or  the 
survivor,  shall  be  in  all  cases  sufficient." 

The  testator,  William  Fairhurst,  died  in  the  month  of  March, 
1889,  and  Edward  Tilston  disclaimed,  by  deed-poll  of  the  25th  of 
May,  1889,  the  devises  and  trusts  contained  in  the  will. 

On  the  26th  of  October,  1843,  articles  of  agreement  for  a  parti- 
tion were  executed  by  and  between  Thomas  Harrison  of  the  first 
part,  William  Ravenscroft  of  the  second  part,  William  Ravens- 
croft  and  John  Fisher  (as  devisees  in  trust  of  Joseph  Harrison) 
and  Tliomas  Brassey,  who  had  survived  Thomas  Seacome,  exec- 
utor of  Joseph  Harrison,  of  the  third  part,  and  George  Law 
(devisee  in  trust  and  executor  of  William  Fairhurst),  of  the  fourth 
part.  In  pursuance  of  this  agreement,  and  in  accordance  with  the 
•provisions  thereof,  a  surveyor  therein  named  divided  the  land. 

Thomas  Harrison  died  on  the  20th  of  December,  1844,  before 
the  allotment  was  completed,  having  made  his  will,  under  which 
Thomas  Rimmer  and  Gilbert  Harrison  were  devisees  in  trust. 
After  the  decease  of  Thomas  Harrison  the  surviving  parties  to  the 
agreement  of  the  26th  of  October,  1843,  and  the  devisees  in  trust 
of  Thomas  Harrison,  drew  lots  for  the  several  portions  of  land 
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which  had  been  so  divided  and  allotted  by  the  surveyor  in  the 
manner  provided  by  the  agreement,  and  conveyances  were  executed 
carrying  the  partition  into  effect. 

*By  an  order  dated  the  20th  of  December,  1851,  made  *  533 
upon  a  petition  presented  in  the  matter  of  the  trusts  of  the 
will  of  Joseph  Harrison,  deceased,  and  of  the  Trustee  Act,  1850, 
by  the  children  and  issue  of  Joseph  Harrison,  stating  that  Thomas 
Girvin,  one  of  the  trustees,  was  resident  in  Canada,  it  was 
ordered  that  Samuel  Holme  and  John  Bavenscrofb  (two  of  the 
plaintifib)  should  be  appointed  new  trustees  of  Joseph  Harrison's 
will,  and  that  the  lands  devised  by  that  will  to  William  Ravens- 
croft  and  John  Fisher  as  .trustees  tliereof  (except  such  portions  of 
the  lands  as  had  been  subsequently  conveyed  to  any  purchasers 
thereof)  should  vest  in  Samuel  Holme  and  John  Ravenscroft,  their 
heirs  and  assigns,  as  such  new  trustees. 

By  an  agreement  in  writing,  dated  the  9th  of  February,  1852, 
made  between  and  signed  by  the  plaintiffs  and  defendant  respec- 
tirely,  the  plaintiff  Thomas  Brassey,  with  the  approbation  of  the 
phdntiffs  Samuel  Holme  and  John  Ravenscroft,  contracted  to  sell 
to  the  defendant  a  piece  of  land,  parcel  of  the  lands  comprised  in  the 
partition  deed.  The  defendant  refused  to  complete  the  contract, 
on  the  ground  that  the  partition  was  not  binding  upon  the  persons 
beneficially  interested  in  the  lands  under  the  wills  of  Joseph  Har- 
rison, Thomas  .Harrison,  and  William  Fairhurst  respectively  ;  and 
that,  even  if  the  partition  was  valid  and  binding,  the  will  of  Joseph 
Harrison  did  not  empower  the  plaintiff  Thomas  Brassey  to  sell. 

The  Master  of  the  Rolls  decided  both  the  questions  submitted  to 
the  Court  as*above  mentioned  in  the  negative. 

Mr,  Malins  and  Mr,  C,  Hall^  in  support  of  the  appeal. — 
Upon  the  first  question,  that  as  to  the  power  of  the 
*  trustee  of  Mr.  Fairhurst's  will,  the  Master  of  the  Rolls  *  584 
considered  the  point  to  be  determined  by  M  Queen  v.  Far- 
quhar.  (a)  The  cases,  however,  are,  we  submit,  distinguishable. 
In  McQueen  v,  Farquhar  the  question  was  as  to  the  legal  estate 
depending  on  limitations  under  a  power  operating  under  the 
Statute  of  Uses.  In  that  case  Lord  Eldon  said,  '*'  I  conceive  that, 
where  there  is  a  conveyance  by  lease  and  release  to  uses,  with 

(a)  11  Ves.  467. 
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power  to  alter  the  uses  by  an  instrument,  the  terms  and  limita- 
tions of  which  are  prescribed  by  the  general  law,  the  new  use  will 
not  arise  except  under  the  very  circumstances  in  which  it  is  con- 
tracted that  it  shall  arise.''  (a)  The  same  observation  applies  to 
Attorney-General  v.  Hamilton^  (i)  which  was  relied  upon  by  the 
respondents  in  the  Court  below.  In  that  case  Sir  T.  Plumeb  thus 
expressed  himself :  ^'  It  is  said,  that  an  exchange  under  a  power 
is  not  altogether  like  an  exchange  at  common  law,  and  I  admit 
it  is  not  entirely  so.  But  it  is  difficult  to  discover  how,  in  a  con- 
veyance of  this  nature,  any^new  use  can  arise,  unless  the  terms 
and  limitations  of  the  power  are  observed  according  to  the  con- 
tract." The  question  here  does  not  depend  on  the  Statute  of 
Uses.  This  is  a  trust  to  sell  which  cannot  be  advantageous!; 
exercised  without  a  preliminary  partition.  Such  a  preliminary 
step  must  be  within  the  scope  of  the  trust,  especially  as  the  words 
^^  dispose  of"  are  added. 

[The  Lord  Justice  Knight  Bruce. — I  would  willingly  follow 
any  authority  giving  such  a  construction  to  these  words,  but  I  am 
not  aware  of  any.  Might  not  a  good  title  be  made  by  a  partition 
suit  in  which  the  present  partition  might  be  adopted  if  found  bene- 
ficial ?    A  commission  would  not  be  necessary.] 

•  685        *  Mr.  Druce  referred  to  Qa%keU  v.  Q-OBkeU.  (c) 

It  was  then  arranged  that  this  part  of  the  special  case  should 
stand  over,  and  that  a  suit  should  be  instituted. 

« 

Upon  the  second  question,  Mr.  Matins  and  Mr.  C.  HaU.  —  The 
surviving  executor,  with  the  assent  of  the  trustees  appointed  by 
the  Court,  can  make  a  good  title.  Ho%LeU  v.  Somes,  (d)  The 
trustees  appointed  by  the  Court  are  the  ^'  assigns  "  of  the  trustees 
appointed  by  the  will.  They  are  also  ^^  the  trustees  for  the  time 
being"  of  the  will.  But  the  charge  of  debts  is  sufficient  to 
authorize  the  sale  by  the  executors.    Forbes  v.  Peacock,  (c) 

(a)  llVea.  476.  (6)   1  Madd.  214-224. 

(c)  6  Sim.  643.  On  January  25,  1855,  yice-Chancellor  Stuart  decreed  a 
partition  without  a  commission  in  Stanley  v.  Wrigley,  of  which  a  report  will 
appear  in  3  Sm.  &  Gif. 

(d)  Cro.  Car.  382.  (<)  1  PhU.  717. 
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lie  Lord  Justice  Knight  Bbucb  referred  to  Fordyce  y. 
Bridge*,  (a) 

Mr.  BaUy  and  Mr.  Drucey  for  the  respondents,  relied  upon  the 
reasons  given  in  his  Honor's  judgment,  (&)  and  cited  Newman  v. 
Warner,  (c) 

In  answer  to  the  argument  that  the  charge  of  debts  gave  a 
power  to  either  executor,  they  contended  that  the  express  power 
to  sell  excluded  any  implied  power,  and  that,  in  all  the  cases  in 
whidi  the  executors  were  held  to  have  taken  a  power  by  implica- 
tion,  there  was  no  express  power. 

Mr.MaKnSy  in  reply. 

*  The  Lord  Justicb  Knight  Bbuce. — At  present  we  think   *  686 
that  what  either  executor  could  do  the  survivor  is  compe- 
tent to  do. 

The  Lobd  Jusuce  Tubneb. — The  case  in  Croke  appears  to  me 
at  present  to  be  decisive. 

The  case  stood  over  to  be  mentioned  again  on  Friday,  the  26th 
of  February. 

Febmaiy  26. 

The  Lord  Justice  Tubneb  said  that  it  might  be  unnecessary  to 

decide  whether  the  trustees  appointed  by  the  Court  under  Joseph 

Harrison's  will  were  competent  to  consent  to  the  sale ;  and  the 

whole  case  was  ordered  to  stand  over  to  be  disposed  of  with  the 

suit  for  partition. 

July  26. 

A  bill  for  partition  was  accordingly  filed,  and  on  this  day  came 
on  to  be  heard  with  the  special  case. 

The  same  counsel  appeared  as  before. 

One  order  was  made  upon  the  hearing  of  the  cause  and  special 
case.    It  was  as  follows :  — 

^'  It  appearing  to  the  satisfaction  of  the  Court  that  it  will  be  for 
the  benefit  of  the  parties  to  this  cause  who  are  interested  in  the 

(a)  2  PhQ.  610.        (&)  See  16  Bear.  227.        (c)  1  Sim.  N.  S.  467. 
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hereditaments  comprised  in  the  indenture  of  the  28th  of  NoTem- 
her,  1845}  in  the  pleadings  and  in  the  special  case  mentioned,  and 
who  are  not  sui  juris ^  that  the  partition  intended  to  be  carried  into 
eflfect  by  that  indenture  should  be  confirmed,  their  Lordships  do, 
in  the  cause,  order  that  the  same  be  confirmed  accordingly ;  and 

do  decree  that  the  same  hereditaments  shall  be  deemed  and 
*  587    taken  to  be  parted  and  divided  as  *  in  the  indenture  of  the 

28th  of  November,  1845,  provided,  and  shall  be  held  and 
enjoyed  accordingly ;  and  do,  in  the  special  case,  declare  that  the 
will  of  Joseph  Harrison,  the  testator  in  the  special  case  named, 
does  empower  the  plaintiff  Thomas  Brassey,  with  the  consent  of 
the  plaintifis  Samuel  Holme  and  John  Ravenscroft,  to  sell  the 
fireehold  estates,  subject  to  the  trusts  by  such  will  declared  of  the 
estates  devised  to  William  Ravenscroft  and  John  Fisher." 


WELLESLET  v.  WELLESLEY. 
MORNINGTON  v.  MORNINGTON. 
In  the  Matter  of  the  TRUSTEE  ACTS,  1860  and  1852. 
JEx  parte  the  Countess  of  MORNINGTON. 

1853.    March  14.    July  15.    Before  the  Lords  Justicxs. 

A  donee  of  a  power  of  jointuring  under  a  settlement  was  ordered,  in  a  spedfie 
performance  suit  instituted  bj  his  wife,  to  execute  the  power  bj  a  deed  to  be 
approved  of  by  the  Master,  whereby  1000^.  per  annum  was  to  be  appointed 

.  as  the  plaintiflTs  jointure.  On  his  refusal  to  obey  the  decree :  fftld^  that 
under  the  Trustee  Acts,  1850  and  1852,  he  might  be  declared  a  trustee  of  all 
the  rights,  interests,  estates,  and  property  acquired  by  him  under  the  settle- 
ment, and  the  Court  appointed  a.person  to  execute  the  requisite  deed  in  his 
place  under  the  Trustee  Act,  1850.  ' 

This  was  a  petition  under  the  Trustee  Acts,  1850  and  1852, 
and  in  the  above  suits,  and  was  heard  hj  their  Lordships  originally 
by  order. 

The  nature  of  the  suits  appear  from  the  report  of  the  original 
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hearing,  in  the  seTenteentii  yolome  of  Mr.  Simon's   Reports, 
page  59.  (a) 

After  flie  dismissal  of  the  appeal,  the  Master  approved  of  a 
draft  deed  to  be  executed  by  the  defendant,  the  Earl  of  Momington, 
in  conformity  with  the  decree. 

By  an  order  made  in  the  causes  by  the  Yice-Chancellor 
*  KiNBEBSLBT,  dated  the  5th  of  August,  1852,  it  was  ordered  *  588 
tliat  the  defendant,  the  Earl  of  Momington,  should,  within 
fourteen  dajrs  after  service  of  the  order,  execute  the  deed  in  the 
order  mentioned.  And  it  was  ordered  that  the  service  of  that 
order  on  the  earl's  solicitor,  and  at  the  residence  of  the  earl, 
should  be  xleemed  good  service. 

By  another  order,  dated  the  13th  of  January,  1858,  after  reciting 
(as  had  been  proved  by  affidavit)  that  the  earhhad  refused  to 
execute  the  deed,  it  was  ordered  that  a  commission  of  sequestra- 
tion should  issue  and  be  in  force  until  the  earl  should  execute  the 
deed,  and  the  Court  should  make  other  order  to  the  contrary, 
unless  the  eail  should,  within  seven  days  after  notice,  show  good 
cause  to  the  contrary. 

This  order  was  made  absolute  on  the  8th  of  March,  1858. 

On  the  14th  of  March,  1858,  the  causes  came  on  to  be  heard  on 
forOier  directions  before  the  Lords  Justices,  when  a  decree 
was  made  declaring  that  the  defendant,  the  Earl  of  Momington, 
was  bound  to  execute  the  engrossment  of  the  draft  indenture 
mentioned  in  the  report  of  Master  Tinnbt,  dated  the  18th  of 
February,  1851,  which  engrossment  had  been  signed  with  the 
Master's  allowance  thereof  in  the  margin.  And  it  was  ordered 
that  the  earl  should  execute  the  engrossment,  when  duly  tendered 
to  him  for  that  purpose,  within  seven  days  after  service  of  that 
order.  And  any  of  the  parties  were  to  be  at  liberty  to  apply  as 
tiiey  might  be  advised,  in  case  the  'defeQdant  should  not  execute 
the  engrossment  within  the  time  aforesaid.  But  the  order  was  ts 
be  without  prejudice  to  any  question  as  to  the  validity  against  any 
person  or  persons,  other  than  the  defendant,  the  Earl  of 
Momington,  *  of  the  jointure  in  th^  aforesaid  draft  indent-  *  589 
ure,  and  in  the  pleading  of  these  causes  mentiohed. 

An  order  was  subsequently  obtained  authorizing  substituted 
service  of  the  above  decree,  which  was  accordingly,  on  the  8th  of 
Jane,  1858,  effected  in  manner  directed  by  the  order. 
(a)  Affirmed  on  appeal,  see  1  De  6.,  M.  ft  G.  601. 
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The  present  petition  was  then  presented,  praying  that  the  de- 
fendant, the  Earl  of  Momington,  might,  under  and  by  virtue  of  tiie 
above-mentioned  acts  or  one  of  them,  be  declared  a  trostee  for 
the  petitioner  to  the  extent  of  her  annuity  of  1000^  and  all  arrears 
thereof,  of  all  the  rights  and  interests,  estates  and  property,  whidi 
were  acquired  by  or  vested  in  him,  the  defendant,  the  Earl  of 
Momington,  under  or  by  virtue  of  the  deeds  of  the  12th,  13th,  and 
15th  of  December,  1884,  in  the  pleadings  mentioned. 

In  support  of  the  petition  an  affidavit  was  made  by  a  clerk  of 
the  plaintiff's  solicitor,  stating  that  on  the  8th  of  June,  1853,  he 
wrote  and  addressed  the  following  letter  to  the  earl :  — 

«'  My  Lord,  —  28,  Bedford  Bow,  8th  June,  1853. 

'        "  Welletley  v.  WeUe$ley. 
"  Momington  v.  Momington. 

^*  Having  failed  to  efifect  a  personal  service  of  the  order  of  the 
14th  day  of  March,  1853,  made  in  these  causes  by  the  Lords  Jus- 
tices, and  of  which  a  copy  was  left  with  you  at  your  house  on  the 
2d  of  May  last,  we  have  been  compelled,  in  accordance  with  the 
forms  of  the  Court  of  Chancery,  to  obtain  an  order  dispensing  with 

personal  service  of  that  order  and  authorizing'  a  substi- 
*  540    tuted  service.    We  now  attend  at  your  Lordship's  *  house 

with  a  second  copy  of  the  former  order,  and  with  a  copy  of 
the  order  for  substituted  service  and  with  the  originals  thereof, 
and  we  also  again  bring  with  us  the  deed  mentioned  in  the  former 
order,  and  have  to  require  your  Lordship  to  sign  it,  in  virtue  of 
the  direction  so  to  do  contained  in  the  said  order  of  the  14th 
March,  1858.  If  we  do  not  now  succeed  in  obtaining  your  Lord- 
ship's signature  thereto,  we  have  to  inform  your  Lordship  that  the 
deed  will  remain  at  our  office  for  your  Lordship's  signature  for 
seven  days  from  the  delivery  of  this  letter ;  after  which  time,  if 
tiie  deed  is  not  signed,  we  shall  make  another  application  to  the 
Court,  consequent  upon  your  non-compliance  with  its  order^ 

"  We  have  the  honour,  Ac., 
^^  Oadsden  k  Flowebl'^ 

He  further  deposed  that  on  the  8th  of  June,  1858,  he  attended 
at  the  residence  of  the  defendant,  the  Earl  of  Momington,  at  No. 
124,  Mount  Street,  Grosvenor  Square,  taking  with  him  the  deed 
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in  the  above  letter  referred  to,  being  the  deed  mentioned  or  referred 
to  in  and  by  the  order  of  the  14th  of  March,  1858,  made  in  these 
canses ;  and  that  on  the  8th  of  Jmie,  1858,  he  accompanied  the 
plaintiff's  solicitor  to  the  house  or  lodgings  of  Lord  Mornington, 
situate  at  No.  124,  Mount  Street,  aforesaid,  and  asked  a  female 
servant,  who  opened  the  door,  whether  Lord  Mornington  was  at 
home ;  and,  being  answered  in  the  a£Srmatiye,  he  requested  to  see 
his  Lordship's  man-servant,  Edward  King,  whom  he  had  seen  at 
the  house  on  several  previous  occasions,  and  who,  on  being  asked 
whether  Lord  Mornington  was  at  home,  stated  that  he  was,  but 
was  not  to  be  seen,  whereupon  the  deponent  delivered  to  Edward 
King  the  above  letter,  and  desired  him  to  deliver  it  to  his  Lordship ; 
and  Edward  King  thereupon  took  the  letter  and  went  up  stairs 
with  it  to  Lord  Mornington,  and  on  his  return  ^stated  that 
his  Lordship  *  refused  to  see  any  one  on  business,  and  that  *  541 
the  deponent  thereupon  delivered  to  and  left  with  the  said 
Edwaid  King  a  true  copy  of  the  order  of  the  14th  of  March,  1858, 
and  of  the  memorandum  thereon  referred  to,  and  also  a  true  copy 
of  the  order  dated  the  25th  of  May,  1858,  and  desired  the  said 
Edward  King  to  deliver  them  also  to  the  defendant,  the  Earl  of 
Mornington,  and  that  at  the  time  of  such  service  he  produced  and 
showed  'to  the  said  Edward  King  the  two  original  orders  duly 
passed  and  entered. 

The  plaintiff's  solicitor  deposed  that  since  the  service  of  the 
orders  no  application  had  been  made  to  him,  or  at  his  office,  by 
or  on  the  part  of  Lord  Mornington  in  reference  to  the  execution 
of  the  deed,  and  that  the  same  still  remained  at  his  office  unex- 
ecuted. 

Mr.  Freeling  supported  the  petition.  He  read  a  letter  which 
Lord  Mornington  had  just  sent  to  the  plaintiff's  solicitors,  express- 
ing his  readiness  to  abide  bj  the  decision  of  their  Lordships. 

The  Lord  Justice  Knioht  Bruce  said  that  thb  case  appeared  to 
come  within  the  mischief  intended  to  be  remedied  by  the  Acts  of 
Parliament  referred  to. 

■ 

The  Lord  Justice  Turner  concurred. 

The  minutes  of  the  order  were  as  follows  :  — 
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'^  Declare  tiiat  the  defendant,  the  Earl  of  Momington,  is  within 
the  meaning  of  the  Trustee  Act,  1850,  a  trustee  for  the  plamtiff  to 
the  extent  of  her  annuity  of  10002.,  and  the  arrears  thereof,  of  all 
the  rights  and  interests,  estates  and  property,  which  were  acquired 
by  or  vested  in  him,  the  defendant,  under  or  by  virtue  of  the  deeds 

of  the  12th,  18th,  and  15th  days  of  December,  1834,  in 
*542    *the  pleadings  and  decrees  in  these  causes  mentioned; 

and  which  rights,  estates,  interests,  and  property  are  men- 
tioned and  included  in  the  engrossment  of  the  draft  indenture 
in  the  order  on  further  directions  of  the  14th  of  March,  1853, 
mentioned ;  which  engrossment  he,  the  said  defendant,  is  by  such 
order  on  further  directions  ordered  to  execute,  and  let  Mr.  W. 
Flower  be  appointed  to  execute  the  said  engrossment  of  the  said 
draft  indenture,  in  tlie  place  and  stead  of  the  said  defendant,  tiie 
Earl  of  Mornington.  But  this  order  is  to  be  without  prejudice  to 
any  question  as  to  the  validity  against  any  person  or  pei'sons,  other 
than  the  Earl  of  Mornington,  of  the  jointure  in  the  aforesaid  draft 
indenture,  and  in  the  pleadings  in  these  causes  mentioned."  (a) 


BUTCHART  v.  DRESSER. 
18M.    Jalj  26.    Before  the  Lords  Justicbs. 

After  the  dissolution  of  a  partnership  between  two  share-brokers,  one  of  them 
deposited  with  the  bankers  of  the  firm  shares  contracted  to  be  purchased  bj 
the  firm  before  the  dissolution,  with  power  to  sell  the  shares,  in  order  to 
raise  the  requisite  funds  to  complete  the  purchase :  Hdd^  that  the  power  of 
sale  was  not  an  unauthorized  delegation  of  the  powers  of  a  member  of  a  dis- 
BoWed  firm,  but  was  valid  and  effectual. 

The  authority  of  a  partner  continues  after  a  dissolution  for  all  purposes  of  wind- 
ing up,  and,  if  it  b^  unduly  exercised,  the  remedy  is  by  applying  to  the  Coait 
for  the  appointment  of  a  receiver.* 


(a)  See  Billing  v.  Webb,  1  De  G.  &  Sm.  716 ;  Rowley  o.  Adams,  U  Beav. 
ISO. 

>  See  Gowan  o.  Jeffries,  2  Ash.  296 ;  Allen  o.  Hill,  16  Cal.  113 ;  McKowen 
0.  McGuire,  15  La.  An.  637 ;  Roys  v.  Yilas,  18  Wis.  169 ;  po9t,  544  notes. 
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This  was  an  appeal  from  a  decree  of  Yic^Ohancellor  Wood. 
The  facts  of  the  case  are  stated  in  Mr.  Hare's  Reports,  Vol.  X. 
p.  458.    The  following  is  an  outline  of  them. 

Messrs.  Butchart  &  Tempest  carried  on  business  in  partnership, 
as  share-brokers,  till  October  11, 1844,  when  the  partnership  was 
dissolved.  Before  the  dissolution  Mr.  Tempest  had  entered 
into  contracts  for  purchases  *  of  shares  on  behalf  of  the  *  548 
firm.  After  the  dissolution  Tempest  borrowed  monej  of 
fte  bankers  of  the  late  firm  to  enable  him  to  complete  the  pur- 
chases, and  at  the  same  time  deposited  the  shares  as  a  security, 
with  a  memorandum  in  the  name  of  the  firm,  authorizing  the 
bankers  to  sell  the  shares.  A  sale  having  been  made  by  the  bankers 
accordingly,  Mr.  Butchart  instituted  this  suit  against  them,  seek- 
ing to  make  them  liable  for  the  value  of  the  shares,  as  at  the 
highest  price  at  which  they  might  have  been  sold  since  the  deposit, 
on  the  ground  that  the  sale  was  unauthorized. 

The  Vice-Chancellor  held  that  the  sale  was  binding  on  the  plain- 
tiff, who  now  appealed  from  that  decision. 

Mir,  Bailey  and  Mr.  Bagshawe,  in  support  of  the  appeal. — A 
partner  in  a  dissolved  partnership  may  do  all  such  acts  as  are 
necessary  for  winding  up  the  concern.  He  may  sell  the  partner- 
ship assets,  but  he  cannot  delegate  this  power  to  others.  He  can- 
not borrow  money  on  the  security  of  the  partnership  property, 
after  a  dissolution,  without  the  consent  of  the  other  partner;  but, 
even  admitting  that  Mr.  Tempest  had  power  to  leave  the  shares  in 
the  hands  of  the  bankers  as  a  security,  the  bankers  had  no  right 
to  sell. 

Mr,  Bacon  and  Mr,  Osborne^  for  the  respondents,  were  not  called 

npon. 

The  Lord  Justice  Turner.  —  This  is  a  bill  by  one  of  two 
partners  in  a  dissolved  partnership  seeking  to  charge  the  York- 
shire Banking  Company  with  the  value  of  a  number  of  shares 
which  the  dissolved  partnership  had  agreed  to  purchase 
before  *  the  dissolution,  and  two  points  only  arise  in  the  *  544 
case ;  first,  whether  the  deposit  made  by  Mr.  Tempest  after 
the  dissolution  was  or  was  not  valid;  secondly,  assuming  the 
deposit  to  have  been  within  his  authority,  whether  a  sale  by  the 
bank  was  or  not  binding  on  the  partnership. 
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Now  that  a  partner  has,  during  the  partnership,  power  to  pledge 
the  partnership  assets  for  partnership  purposes,  cannot  be  denied.^ 
That  he  has  power  to  sell  during  the  partnership,  for  partnership 
purposes,  is  equally  clear .^  The  question,  therefore,  is  reduced  to 
this,  whether  the  power  to  pledge  or  sell  is  or  is  not  gone  upon  the 
dissolution.  The  general  law  is  clear,  that  a  partnership,  thoi^ 
dissolved,  continues  for  the  purpose  of  winding  up  its  affidis. 
Each  partner  has,  after  and  notwithstanding  .the  dissolution,  iiill 
authority  to  receive  and  pay  money  on  account  of  the  partnership, 
and  has  the  same  authority  to  deal  with  the  property  of  the  part- 
nership, for  partnership  purposes,  as  he  had  during  the  continih 
ance  of  the  partnership.^    This  must  necessarily  be  sq.    If  it  were 

'  1  LincUey  Partn.  (Eng.  ed.  18S0)  229;  Brownrigg  v.  Rae,  6  Ex.  489; 
Gordon  v.  Lewis,  7  Man.  &  Gr.  607;  CoUjer  Partn.  (5th  Am.  ed.)  §  399; 
Taplej  V,  Butterfield,  1  Met.  515;  Anderson  v.  Tompkins,  1  Brock.  456;  Ded- 
ard^s  Case,  5  Watts,  22 ;  Milton  v.  Mosher,  7  Met.  244. 

'  CoUyer  Partn.  (5th  Am.  ed.)  §  894 ;  M'Cullough  v.  SommerriUe,  8  Leigli, 
415.  It  is  within  the  general  scope  of  partnership  authority  for  one  partner  to 
■ell  and  dispose  of  all  the  partnership  goods,  in  the  orderly  and  regular  course 
of  business.  He  may  sell  the  whole  stock  in  .trade  at  once  by  a  single  contract. 
Collyer  Partn.  §  394;  Arnold  v.  Brown,  24  Pick.  89;  Tapley  v.  Butterfield,  1 
Met.  518 ;  Anderson  v.  Tompkins,  1  Brock.  456 ;  Kent  C.  J.,  in  Pienon  «. 
Hooker,  3  John.  20  and  in  Livingston  v.  Roosevelt,  4  John.  277 ;  Brainard  J., 
in  Mills  V,  Barber,  4  Day,  430;  Pierpont  v.  Graham,  4  Wash.  C.  C.  234. 

'  The  point  settled  by  this  and  other  cases  seems  to  be,  that,  notwithstaodiog 
dissolution,  a  partner  has  implied  authority  to  bind  the  firm  so  far  as  may  be 
necessary  to  settle  and  liquidate  existing  demands,  and  to  complete  transactioDs 
begun,  but  unfinished,  at  the  time  of  the  dissolution.     1  Ldndley  Partn.  (Eag. 
ed.  1860)  332-335 ;  Payne  v.  Hornby,  25  Beav.  280 ;  Lyon  v.  Haynes,  5  Man. 
&  Gr.  504 ;  Smith  v.  Winter,  4  M.  &  W.  461,  462.    From  the  time  the  partnel^ 
ship  ceases  the  partners  become  tenants  in  common  of  the  partnership  property 
that  remains  undisposed  of.    Colly er  Partn.  (5th  Am.  ed.)  §  545.    Neither 
partner  can  bind  the  other  by  any  new  contract.    lb.  §  540  and  cases  cited  in 
note.    Still,  until  the  affairs  of  the  partnership  are  settled,  the  connection  may 
be  said  in  a  qualified  sense  to  continue.    For  the  purpose  of  making  good  out- 
standing engagements,  of  taking  and  settling  all  the  accounts,  and  converting  all 
the  property,  means,  and  assets  of  the  partnership,  existing  at  the  time  of  the 
dissolution,  as  beneficially  as  may  be  for  the  benefit  of  all  who  were  partners, 
according  to  their  respective  shares  and  proportions,  the  legal  interest  subsists, 
although,  for  all  other  purposes,  the  partnership  is  actually  determined.    16. 
§§  121, 546 ;  3  Kent,  63 ;  Story  Partn.  §§  324r-328 ;  Yale  o.  Eames,  1  Met.  487 ; 
Parker  v.  Phillips,  2  Cush.  175;  Darling  v.  March,  22  Maine,  184.     ««Theie 
aeems  to  be  no  reason  why  one  partner  may  not  assign  a  bond  after  the  partner- 
ship is  dissolved.^^    Upham  J.,  in  Morse  o.  Bellows,  7  N.  H.  568.     A  partner 
[  *26  ] 


BUTCHABT  V.  DBBSSEB.  *  644 

not,  at  the  instant  of  the  dissolution,  it  would  be  necessary  to 
apply  to  this  Court  for  a  receiver  in  every  case,  although  the  part- 
ners did  not  differ  on  any  one  item  of  the  account.  Nor  is  there 
any  inconvenience  in  this  state  of  the  law ;  for  it  is  competent  to 
any  partner  to  apply,  in  case  of  necessity,  for  a  receiver,  and  to 
have  the  afihirs  of  the  partnership  wound  up  under  the  direction  of 
this  Court,  and  thus  to  prevent  his  partner  from  exercising  unduly 
any  power  which  he  has  as  a  partner. 

It  is,  however,  contended  that  in  this  case  the  plaintiff  had 
given  notice  to  the  bankers  not  to  pay  any  check  drawn  on  account 
of  the  partnership.  But  it  is  not  disputed  that  contracts 
had  been  entered  into  before  the  *  dissolution,  and  the  ques-  *  545 
tion  is  how  those  contracts  were  to  be  fulfilled  ;  it  being  the 
doty  of  each  party  to  fulfil  them.  One  partner  considered  it  expe- 
dient that  the  purchases  should  not  be  completed,  but  that  the 
shares  should  be  thrown  back  on  the  hands  of  the  vendors.  The 
other  partner  considered  it  right  to  sell  the  shares,  and  settle  the 
contract  by  completion  and  realization.  Neither  partner  applied 
to  this  Court  in  the  matter.  What  was  the  necessary  consequence  7 
Was  it  not  that  the  original  contracts  entered  into  before  the  dis- 
solution ought  to  be  completed,  and  the  matter  treated  as  remain- 
ing in  the  state  in  which  it  was  at  the  time  of  the  dissolution  ?  It 
seems  to  me  to  be  clear  that  in  these  circumstances  of  a  difference 
of  opinion  between  the  partners,  as  to  retaining  or  giving  back  the 
poichased  property,  and  of  neither  of  them  applying  to  this  Court, 
the  proper  course  was  to  perform  the  contracts.  The  question 
arises  whether  Mr.  Tempest  had  authority  to  raise  money  for  the 
purpose  of  completing  the  purchases.  If  the  partnership  had  con- 
tinued there  could  have  been  no  doubt  on  the  subject,  and  I  think 
that  there  is  no  doubt  that  it  subsisted  after  the  dissolution  for  the 
purposes  of  the  contracts  entered  into  during  its  continuance.  The 
true  solution  of  the  question  is,  that  if  the  plaintiff  had  reason  to 
complain  of  the  acts  of  his  partner,  his  proper  course  was  to  apply 
to  this  Court  for  a  receiver. 

The  appeal  must  be  dismissed  with  costs. 

The  Lord  Justice  Enioht  Bruce  concurred. 

Bttj  pay  a  debt  of  the  firm  after  dissolution,  by  assigning  to  the  creditor  a  note 
or  other  demand  due  to  the  partnership.    MiUiken  v.  Lormg,  37  Maine,  408. 
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•646  •VINCENT  v.  GODSON. 

1854.    April  29.    May  3.    Before  the  Lord  Chancellor  Lord  Cranwobth. 

Bj  agreement  in  writing  A.  B.  agreed  to  grant,  and  C.  D.  agreed  to  accept,  t 
leaae  of  landi  in  Jamaica  for  twenty«one  yean  at  a  certain  rent:  C.  D. 
entered  into  posseision  and  died  without  faaving  paid  anj-  rent :  JSTeU,  diat 
A.  B.  was  not  entitled  to  rank  as  a  specialtj  creditor  against  the  estate  of 
C.  D.  in  respect  of  the  rent  due. 

Held,  also,  that  the  agreement  and  entry  under  it  did  not,  in  the  absence  of  any 
pajrment  of  rent  or  any  admission  of  rent  being  due,  create  the  reUtion  of 
landlord  and  tenant  between  the  parties ;  and  that  the  creation  of  that  rdsr 
tion  was  necessary  in  order  to  enable  A.  JB.  to  sustain  his  claim,  eren  if  the 
lands  had  been  in  England. 

Edd,  also,  that  the  right  to  treat  ren(  as  a  specialty  debt  is  incident  to  priritj 
of  estate,  and  not  to  privity  of  contract,  and  would  not,  therefore,  apply  to 
the  case  of  lands  out  of  England. 

This  was  an  appeal  by  Lord  Ward,  claiming  to  be  a  creditor  of 
Richard  Godson  deceased,  for  the  administration  of  whose  estate 
the  suit  was  instituted,  against  a  decision  of  Yice-Chancellor  Stu- 
art allowing  exceptions  to  the  Master's  report  made  in  the  soit, 
whereby  the  Master  had  found  that  the  appellant  was  a  specially 
creditor  for  a  sum  of  40002.,  the  amount  of  two  years'  rent  of  cer- 
tain plantations  and  premises  in  Jamaica  comprised  in  an  agree- 
ment in  writing  dated  the  11th  October,  1847,  made  between  Lord 
Ward  of  the  one  part,  and  the  testator  of  the  other  part.  By  tiiis 
agreement  Lord  Ward  agreed  to  grant,  and  the  testator  agreed  to 
accept,  a  lease  of  the  plantations  in  question,  from  the  1st  Decem- 
ber, 1847,  for  twenty-one  years  at  a  clear  yearly  rent  of  2000/., 
the  lease  to  contain  certain  covenants,  including  a  corenant  for  the 
payment  of  rent.  The  testator  entered  into  possession  of  the  prem- 
ises, and  continued  in  possession  till  his  death  in  August,  1849,  and 
possession  of  the  premises  was  given  up  to  Lord  Ward  in  Decem- 
ber following.  It  was  alleged  that  the  testator  had  admitted  the 
rent  being  due,  and  had  requested  Mr.  Benbow,  the  agent  of  Lord 
Ward,  to  allow  him  time  for  ^e  payment  of  it. 

Under  these  circumstances.  Lord  Ward  claimed  the  sum  above 

mentioned,  and  the  Master  allowed  the  claim.    The  Yic&- 

*  547    Chancellor,  however,  took  a  different  view  of  *  the  case,  and 

held  that  l^e  agreement  created  no  tenancy,  so  aa  to  give 
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ibe  lessor  a  right  of  distress  or  equivalent  rights  according  to  the 
law  of  England ;  and  his  Honor  also  expressed  his  opinion  to  be, 
that  the  law  of  tenurenn  England,  which  gives  extraordinary  and 
peculiar  rights  to  the  ownership  of  lands,  could  not  be  applied  to 
Jamaica.  Lord  Ward  appealed  from  this  decision.  'A  full  report 
of  the  case,  as  heard  before  the  Vice-chancellor,  will  be  found  in 
the  first  volume  of  Messrs.  Smale  and  Gifhrd's  Reports,  page  884 ; 
and  the  facts  are  also  very  fully  noticed  by  the  Lord  Chancellor  in 
his  judgment. ' 

Mr.  Malins  and  Mr.  Henshaw^  in  support  of  the  appeal.  —  The 
sum  of  money  found  due  by  the  Master,  being  a  debt  for  rent, 
though  on  a  parol  demise,  is  a  specialty  debt :  Newport  v.  God- 
fre}fy(a)  Gage  v.  Acton^(b^  Stanehofue  v.  Iffordj(c)  Willett  v. 
Barle ;  (jl)  in  Thompeon  v.  Thampean,  («)  Baron  Wood  says,  "  I 
have  been  in  an  error  all  my  life,  unless  money  due  for  rent  in 
respect  of  land  demised,  whether  by  deed  or  parol,  be  not  of  fully 
equal  degree  with  a  specialty  debt."  The  Vice-Chancellor  thought 
there  was  a  want  of  privity  of  estate,  but  his  Honor  omitted  to 
consider  that  this  was  an  administration  suit  where  the  priority  of 
incumbrancers  has  to  be  ascertained ;  and,  in  the  administration 
of  assets  in  this  Court,  it  is  clear  that  debt  for  rent  has  priority 
over  simple  contract  debts.  Clough  v.  French,  (jr)  Although, 
by  the  Statute  8  A;  9  Vict.  c.  106,  §  8,  the  agreement  in  question 
is  void  as  a  lease,  and  the  holding  under  it  would  be  a  mere  ten- 
ancy at  will,  yet  the  subsequent  payment  of  rent  would  coi^ 
vert  it  into  a  *  tenancy  from  year  to  year  :  Thunder  v.  *  548 
BelAer,  (A)  Chapman  v.  Taumerj  (i)  Brashier  v.  Jack- 
ion,  (k)  Knight  v.  Benett ;  (T)  and  accounting  for  rent,  or  admit- 
ting it  to  be  due,  as  in  this  case,  is  equivalent  to  payment.  Cox 
V.  Bent,  (m)  The  principle  which  limits  the  right  to  distrain  for 
rent  to  the  particular  subject  of  demise  does  not  apply  in  cases 
like  the  present,  when  the  contract  for  occupying  the  land  has 
been  followed  by  an  admission  of  an  amount  due  for  rent.    The 

(a)  4  Mod.  44 ;  S.  C,  2  Vent.  184 ;  3  Lev.  267. 
(5)  Com.  67.  (A)  3  East,  449. 

(c)  Com.  145.  (0  6  M.  &  W.  100. 

id)  1  Vera.  490.  (ifc)  6  M,  &  W.  649. 

(0   9  Price,  464 ;  see  p.  471.  (0  8  Bing.  361. 

ig)  2  CoU.  277.  (m)  5  Biog.  185. 
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Miaflter  has  fonnd  that  a  certain  som  of  money  is  due  for  rent, 
there  is  a  clear  and  binding  agreement  to  enter  into  a  corenant  to 
pay  rent,  this  Court  wll  consider  that  as  done  which  is  agreed  to 
be  done,  and  the  effect  of  this  will  be  to  give  to  the  contract  for 
legal  priority  an  equitable  priority.  Though  an  agreement  maj 
not  operate  as  a  legal  demise,  yet  still  it  may  be  valid  for  all  other 
purposeis,  as  where  a  defendant  was  bound  by  covenant  to  repair, 
though  the  agreement  itself  was  void  as  to  the  duration  of  the 
term  by  the  Statute  of  Frauds.  Doe  v.  Bell^  (a)  RieharcUon  t. 
Qiffordy  (6)  Doe  v.  Amey,  (c)  It  was  contended  before  the  Vice- 
Chancellor,  that,  as  this  was  a  contract  with  respect  to  land  in 
Jamaica,  the  law  of  England  ^id  not  apply ;  but  by  the  Laws  of 
Jamaica,  1  Geo.  2,  c.  1,  §  22,  the  laws  of  England  are  incorpo- 
rated into  the  laws  of  that  island ;  and  by  the  English  Statute  5 
Gfeo.  2,  c.  7,  §  4,  real  estate  in  the  plantations  is  made  liable  to 
satisfy  debts  in  like  manner  as  personal  estate. 

Mr.  Swanston  and  Mr.  GoodevSy  in  support  of  the  decision  of 
the  Vice-chancellor.  —  The  agreement  here  could  not  take 
*549  effect  as  a  lease:  the  *  cases  cited  oif  the  other  side— 
Newport  v.  Godfrey,  (d)  Q-age  v.  Acton,  (e)  Sionehowe  v. 
Ifford  (^)  at  law,  and  WiUett  v.  EarU,  (A)  ThompBon  v.  Hump- 
9<m,(%)  and  Clough  v.  French  (Ic)  in  equity — are  not  consistent 
with  each  other,  and,  so  far  as  they  favour  the  claim  of  the  credi- 
tor, proceed  on  the  assumption  of  a  demise  of  some  sort,  giving, 
therefore,  a  different  right  from  the  right  to  sue  for  use  and  occu- 
pation. In  NaUh  V.  Tatlock,  (V)  Eyre,  C.  J.,  says,  ^^  The  action 
for  use  and  occupation  is  in  its  own  nature  collateral  to  the  action 
on  a  contract  for  rent  upon  a  demise,  and  it  was  so  held  in  the 
case  of  Johnson  v.  May,  3  Lev.  150 ;  if  the  defendant  did  in  fact 
use  and  occupy  by  the  permission  of  the  plaintiff,  and  had  expressly 
promised  to  pky,  though  tlie  plaintiff  had  no  title,  or  perhaps  an 
equitable  title  only,  ihe  action  lay."    In  Oox  v.  Bent,  (ni)  there 

(a)  6  T.  R.  471.  (c)  12  A.  &  E.  476. 

(6)  1  A.  &  £.  62. 

(d)  4  Mod.  44;  S.  C.»  2  Vent.  184;  S  Lev.  267. 

(«)  Com.  67.  (k)  2  Coll.  277. 

(g)  Com.  145.  (Q  2  H.  Bl.  319 ;  see  p.  823. 

(h)  1  Yern.  490.  (m)  6  Bing.  185. 

(0  9  Price,  464. 
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was  an  admission  of  the  precise  sum  due,  but  there  is  no  sach 
admission  here :  what  the  Master  finds  is  nothing  more  than  an 
opinion  of  Lord  Ward's  agent,  Mr.  Benbow,  as  to  the  effect  of  Mr. 
Godson's  statements  to  him.  (a)  If  this  case  related  to  lands  in 
England,  the  claim  of  Lord  Ward  could  not  be  supported ;  still 
less  can  it  be  maintained  as  to  lands  in  Jamaica.  Supposing  the 
law  of  England  to  be  such  as  is  stated,  it  is  a  local  law  of  the  most 
technical  kind,  and  cannot  be  extended  bejond  the  jurisdiction. 
Noell  V.  Hobinsonj  (6)  The  Earl  of  Winchehea  v.  Garetttfj  (<?) 
Mayor  of  Lyons  Y.  East  India  Company,  (rf)  With  regard 
to  Jamaica,  it  has  *  been  expressly  decided  that  the  laws  .  *  550 
of  England  are  not  binding  there  unless  expressly  intro- 
dnced :  Blankard  y.  Galdy ;  (e)  and  the  English  law  of  tenure 
has  neyer  been  so  introduced.  The  local  Act  85  Gar.  2,  c.  18, 
declaring  the  laws  of  England  in  force,  was  disallowed  by  the 
Grown.  [They  referred  to  the  Laws  of  Jamaica,  88  Car.  2,  c.  12 ; 
1  Geo.  2,  c.  1,  §  22 ;  and  to  the  English  Act,  5  Geo.  2,  c.  7,  §  4.] 

[The  Lord  Chancellor  observed  that  in  the  case  of  a  tenancy  in 
Ireland  created  by  deed,  and  the  tenant  dying  in  England  indebted 
for  rent,  the  debt  to  the  landlord  would  be  a  specialty  debt ;  and 
asked  whether  it  would  be  so  if  the  tenant  had  assigned  to  another 
person,  and  that  person  died  in  England.] 

We  should  say  it  would  not :  the  lessor  cannot  bring  an  action 
on  covenant  for  rent,  where  there  is  no  privity  of  contract.  Way 
V.  Yally,  (^)  Naish  v.  Torfocft.  (A) 

Mr.  Bacon  appeared  for  Mrs.  Godson,  who  supported  the  deci- 
sion appealed  from,  but  took  no  part  in  the  argument. 

Mr.  Renfihaw  replied.  —  He  relied  on  the  admission  made  by 
Ur.  Godson ;  denied  that  Lord'  Ward  could  not  have  brought  an 
action  against  Mr.  Godson  for  the  rent ;  referred  to  Lyon  v.  CoU 
vUle ;  {%)  distinguished  the  present  case  from  The  Earl  of  Win- 

(a)  See  this  noticed  in  the  judgment  of  the  Lord  Chancellor,  infra,  p.  558. 
(6)  2  Vent.  358.  (g)  Salk.  651 ;  S.  C,  6  Mod.  194. 


(c)  2  Keen,  293.  (h)  2  H.  Bl.  319. 

(d)  1  Moore's  P.  C.  Cas .  175.  (<)   1  Coll.  449. 
(«)  4  Mod.  222 ;  S.  C.  Salk.  411. 
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but  had  said  it  was  not  convenient  for  him  to  pay  tben,  and  had 
asked  for  time,  this  would  have  been  the  same  thing  as  if  Mr. 
Oodson  had  actually  paid ;  or  further  than  this,  if,  at  the  end  of 
the  half-year,  Mr.  Oodson  and  Mr.  Benbow  had  met,  and  the 
former  had  said  that  at  the  end  of  the  year  20002.  would  become 
due  for  rent,  and  that  he  would  not  be  able  to  pay,  and  hoped  thai 
time  would  be  given  him,  this  would  really  have  come  to  Hie  same 
thing.  Though  I  think  that  would  do,  the  evidence  in  liiis  case 
does  not  amount  to  that ;  what  Mr.  Benbow  swears  to  is  mere 
matter  of  inference,  and  had  the  decision  turned  on  this  point,  I 
should  have  thought  it  necessary  to  direct  further  inquiry.  i 

I  do  not,  however,  think  it  necessary  to  direct  any  inquiiy, 
*  554  because  the  present  appellant  must  maintain  two  *  propo- 
sitions: the  first,  that  this  would  have  been  a  specially 
debt  if  these  lands  had  been  in  England ;  and  the  second,  that 
the  same  rule  applies  to  lands  in  Jamaica.    My  clear  opinion  is, 
that  the  Yice-Ghancellor  is  right  in  saying  that  the  same  doctrine 
does  not  apply  to  lands  out  of  the  jurisdiction  as  to  lands  in  Eng- 
land.   The  doctrine  clearly  arises  from  what  is  called  in  law 
privity  pf  estate,  a  doctrine  connected  with  the  old  feudal  tenure, 
and  with  the  landlord  having  had  in  ancient  times  a  right  to  come 
on  the  land  and  oust  the  tenant.    Whatever  may  have  been  its  origin, 
it  certainly  was  a  right  arising  from  privity  of  estate'.    In  ttie  case 
of  lessor  and  lessee,  there  is  privity  of  estate  and  something  more, 
there  is  privity  of  contract  also ;  and  it  is  impossible  to  say  in  an 
action  between  lessor  and  lessee  that  the  right  arises  on  either 
alone.    That  the  doctrine  in  question  arises  from  privity  of  estate, 
and  not  of  contract,  is  manifest  from  this,  that  there  is  no  specialty 
debt  as  to  any  thing  recovered  for  use  and  occupation  where  tiiere 
is  privity  of  contract  only.    In  the  case  of  a  tenant  pur  autre  vie, 
where  the  life  has  dropped,  and  the  tenant  goes  on  occupying,. the 
reversioner  may  bring  his  action,  but  he  can  only  recover  for  use 
and  occupation,  and  the  right  to  recover  rent  as  compensation  for 
the  occupation  of  lands,  not  arising  out  of  the  relation  of  land- 
lord and  tenant,  has  never  been  held,  that  I  am  aware  of,  to  con- ' 
stitute  a  specialty  debt. 

It  thus  appears  to  be  clear  that  the  right  is  an  incident  to 

tenure,  and  not  to  contract ;  that  is,  to  privity  of  estate,  and  not  to 

privity  of  contract.    This  being  so,  it  seems  to  decide  this  case ; 

for,  if  the  matter  is  as  I  have  stated,  it  cannot  be  said  that  an 
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action  can  be  maintained  in  this  country  arising  out  of  privity  of 
estate  in  another,  though,  if  the  right  is  by  privity 'of  contract,  it 
applies  everywhere. 

*  The  case  as^  to  lands  in  Ireland,  Barker  v.  Darner,  (a)  *  666 
to  which  I  alluded  in  the  course  of  the  argument,  closely 
applies  to  the  present:  the  marginal  note  is,  '^  Action  of  debt  for 
rent  against  an  assignee  of  a  term  is  local,  and  so  is  an  action  of 
covenant  against  such  an  assignee,  because 'tis  founded  on  the 
privity  of  estate."  There  an  action  of  covenant  was  brought  by 
the  grantee  of  the  reversion,  against  the  assignee  of  the  lessee, 
upon  an  express  covenant  for  payment  of  rent  reserved  to  be  paid 
at  London ;  the  .defendant  pleaded  to  the  jurisdiction  that  the 
lands  demised  lay  in  Ireland ;  it  was  argued  for  the  plaintiff,  that 
there  was  an  express  covenant  to.  pay  the  money  in  London,  and 
that  was  sufficient  to  draw  the  whole  to  the  jurisdiction  of  the 
Court;  on  the  other  side  it  was  said  that  the  action  was  in  its 
nature  local,  and  was  founded  on  privity  of  estate,  for  by  the 
assignment  of  the  term  the  privity  of  contract  was  wholly  deter^ 
mined.  ^'  'Tis  adjudged  in  several  of  our  books,  that  an  action  of 
debt  for  rent  against  an  assignee  of  a  term  is  local,  and  will  lie 
nowhere  but  in  that  county  where  the  lands  are,"  and  it  was  con- 
tended that  the  same  reason  held  in  covenant  which  was  maintain- 
able only  upon  the  privity  of  estate,  and  the  defendant  was  merely 
charged  thereby  because  the  covenant  ran  with  the  land,  for  if  it 
had  been  a  collateral  covenant  the  assignee  would*  not  have  been 
bound  by  it,  and  that  proved  the  action  was  local  only  with  respect 
to  the  land.  *^  Nota ;  it  was  agreed  by  all,  that  the  grantee  of  a 
reversion  may  maintain  an  action  of  covenant  against  the  lessee 
hhnself,  as  well  in  the  county  where  the  demise  was  made  as  in 
the  county  where  the  lands  lie,  because  the  privity  of  contract 
between  the  lessor  and  the  lessee  is  transferred  to  the  grantee  of 
the  reversion  by  the  Statute  of  Hen.  8,  &c.  The  Court  in- 
clined against  the  plaintiff,  *  for  that  they  did  not  apprehend  *  666 
any  difference  as  to  this  purpose  between  an  action  of  cove- 
nant and  debt."  No  judgment  was  actually  given  in  the  case,  but 
the  Court  appears  to  have  assumed  that,  if  the  question  had  been 
as  to  an  action  of  debt,  that  action  was  local,  and  arose  out  of 
privity  of  estate. 

(a)  Garthew,  1S2. 
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That  seems  to  settle  the  question ;  an  action  may  no  doubt  be 
maintained  in  respect  of  lands  in  Jamaica,  but  that  is  by  privify 
of  contract,  and  not  by  privity  of  Qstate ;  and  it  is  privity  of 
estate  which  confers  the  special  right  claimed  by  the  present 
appellant.  The  decision  of  the  Yice-Chancellor  is  therefore  cor- 
rect ;  and  the  appeal  must  be  dismissed. 


LAZONBY  V.  RAWSON.^ 

1854.    November  10, 11.    Before  the  Lord  Chancellor  Lord  Cbakwobth. 

A  testator  gave  his  leasehold  estate,  held  for  liyes,  to  his  son  and  his  hein, 
subject  to  an  annuity  of  1002.  for  his  daughter  for  life,  and  charged  with  tbe 
payment  after  her  death  of  20001.  to  her  children,  and  appointed  his  son 
executor.  The  testator  died  in  1807,  and  his  son  proved  his  will,  and  his 
personal  estate,  exclusive  of  the  leaseholds,  was  sworn  under  20002.  In  1821 
the  son  signed  a  document  from  the  Legacy  Duty  office,  professing  to  have 
retained  the  sum  of  20002.,  in  respect  of  the  legacy  charged  on  the  lease- 
holds, and  on  that  document  there  was  a  formal  receipt  by  the  proper  o$cer 
'*  for  202.  for  duty  on  account  of  the  personal  estate  within  mentioned."  The 
lives  in  the  lease  having  expired,  and  the  lessors  having  declined  to  renew, 
on  a  bill  filed  by  a  child  of  the  testator^s  daughter,  against  tbe  representatives 
of  the  son  to  have  the  20002.  secured :  EM^  first,  that  the  entire  leasehold 
interest  was  chargeable  with  its  payment  at  the  testator^s  death,  and,  secondlj, 
that  the  conduct  of  the  son  with  respect  to  the  payment  of  the  legacy  dut^r, 
fourteen  years  after  the  death  of  the  testator,  amounted  to  a  sufficient  admis- 
sion of  assets  to  answer  the  legacy  of  20002. 

Payment  of  probate  duty  is  presumptive  evidence  of  an  admission,  but  not  sa 
absolute  admission,  of  assets  to  the  extent  covered  by  the  amount  of  dotf 
paid.' 

This  was  an  appeal  by  the  defendants  James  Bawson  and  James 
Torkington,  the  executors  of  Stephen  John  Charlesworth,  agamst 
a  decree  of  the  Yice-Chancellor  Stuart  declaring  that  there  had 
been  a  sufficient  admission  of  assets  bj  their  testator,  under  the 
following  circumstances.  The  facts  of  the  case  are  ftdlj  detailed 
in  the  second  volume  of  Messrs.  Smale  and  Oifiisu*d'8  Reports,  page 
267,  from  whence  the  following  statement  is  extracted :  — 

>  S.  C,  1  Jur.  N.  S.  2S9 ;  24  L.  J.  Ch.  482. 
'  See  Button  v.  Bossiter,  7  De  G.,  M.  &  G.  9;  24  L.  J.  Ch.  106. 
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*  Stephen  Charlesworih  by  his  will  dated  the  25th  Febru-  *  557 
ary,  1807,  gave  to  his  son  Stephen  John  Charlesworth  a 
messuage  and  several  closes  of  land  in  the  county  of  Lincoln, 
held  under  Brown's  Hospital  in  Stamford  for  three  lives ;  and  the 
testator  desired  his  son  Stephen  John  Charlesworth  to  apply  to 
Ae  hospital  to  changQ  one  of  the  lives  for  that  of  his  daughter 
Sarah  Charlesworth ;  and  he  declared  that  the  premises  so  devised 
were  to  be  subject  to  an  annuity  of  100/.  to  his  daughter  Sarah 
Charlesworth,  for  her  life,  with  power  of  entry  and  distress  to 
secure  the  same;  and  after  the  decease  of  his  daughter,  the 
testator  bequeathed  to  Thomas  Thorpe  and  William  Proudman 
and  the  survivor  of  them,  his  executors,  &c.,  &c.,the  sum  of  2000Z.  to 
be  paid  by  and  out  of  the  said  leasehold  messuage,  closes,  lands,  and 
premises  which  he  thereby  charged  with  the  payment  thereof ;  and 
in  case  the  said  leasehold  estate  should  happen  to  be  insufficient  to 
pay  the  sum  of  20007. ,  then  and  in  such  case  he  thereby  charged 
his  personal  estate  with  the  payment  thereof,  on  trust  for  the  use 
and  benefit  of  an  only  child  or  all  and  every  the  children  of  his 
daughter  Sarah  in  equal  shares.  The  testator  appointed  his  son, 
Stephen  John  Charlesworth,  his  executor. 

At  the  date  of  the  will,  the  leasehold  premises  were  held  under 
a  lease  dated  1799,  which  was  surrendered  and  a  new  lease 
granted  in  1807  to  the  testator  for  the  lives  of  his  daughter  Sarah 
and  two  other  persons. 

The  testator  died  on  the  1st  March,  1807,  and  his  will  was 
proved  in  the  May  following  by  Stephen  John  Charlesworth ;  his 
personal  estate  was  sworn  under  2000Z.,  which  did  not  include  the 
leaseholds  inasmuch  as  they  were  limited  to  the  heirs  of  his  son. 

Sarah  Charlesworth  intermarried  with  Thomas  Charles- 
worth, *  and  had  one  daughter  who  attained  twenty-one  and  *  558 
intermarried  with  the  plaintiff. 

Stephen  John  Charlesworth  made  his  will  on  the  22d  February, 
1850,  by  which  he  devised  and  bequeathed  his  real  and  personal 
estate  to  the  defendants  Bawson  and  Torkington  on  certain  trusts ; 
he  also  appointed  the  same  gentlemen  his  executors.  He  died  on 
the  5th  March,  1852,  and  his  will  was  proved  by  his  executors. 

Sarah  Charlesworth  survived  the  other  lives  contained  in  the 
lease.  The  hospital  —  the  charity  having  been  made  the  subject 
of  a  commission  —  declined  to  renew  the  lease. 

The  2000/.  never  having  been  raised,  the  plaintiff  filed  this  bill 
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to  have  the  legacj  secured  during  the  lifetime  of  Sarah  Charles- 
worth. 

The  defendants  admitted  assets  of  their  testator  Stephen  John 
Charlesworth.  In  order  to  show  an  admission  of  assets  by  Stephen 
John  of  his  testator  Stephen  Charlesworth,  a  formal  receipt  signed 
by  Stephen  John  Charlesworth,  on  the  11th  December,  1821,  pro- 
fessing to  have  retained  the  sum  of  20002.  for  the  l^acy  of  2000/. 
chargeable  on  the  real  estate  of  Stephen  Charlesworth,  haying 
first  allowed  or  paid  20/.  for  duty  thereon,  was  produced  ont  of 
the  custody  of  Sarah  Charlesworth;  but  there  was  no  distinct 
evidence  to  show  how  the  receipt  got  into  her  possession.  On  the 
receipt  was  a  formal  indorsement  by  the  proper  officer  at  the 
Stamp  office,  to  the  following  effect:  ^^ Received  the  11th  day 
of  December,  1821,  the  sum  of  20/.  for  duty  on  account  of  the 
personal  estate  within  mentioned." 


Mr.  MalinSy  Mr.  Simpson^  and  Mr.  W.  2>.  Lewu^  for 
•  669  *  the  plaintiflF,  in  support  of  the  decision  of  the  Vice-Chan- 
cellor.  —  We  submit  that  the  receipt  signed  and  delivered 
by  Stephen  John  Charlesworth  to  the  Legacy  Duty  ofiice,  must  in 
this  Court  be  regarded  as  amounting  either  to  an  appropriation  of 
the  legacy,  or  to  a  contract,  or  to  an  act  which  altered  the  legatee's 
position,  on  the  faith  of  which  she  forbore  to  sue.  The  mere  pay- 
ment of  legacy  duty  by  an  executor  has  been  held  to  be  such  an 
admission  of  assets  as  to  justify  an  inunediate  decree  for  the  pay- 
ment of  the  sum  in  respect  of  which  the  duty  was  paid  without 
previously  taking  an  account  of  the  testator's  estate.  Whittle  t. 
Henning.  (a)  So  payment  of  interest  on  a  legacy  is  equivalent  to 
an  admission  of  assets.  Attorney-General  v.  Higham.  (i)  More- 
over, the  probate  duty  stamp  is  primd  facie  evidence  that  the  exec- 
utor has  secured  assets  to  the  amount  covered  by  the  stamp. 
Foster  v.  Blakeloch.  (<?) 

Mr.  Wigram  and  Mr.  Renshaw^  for  the  defendants  the  appel- 
lants. —  There  are  two  questions  raised  on  this  appeal.  The  fir^t 
has  reference  to  the  construction  of  the  testator's  will,  viz.,  as  to 
whether  the  whole  leasehold  interest  was  charged  with  the  pay- 
ment of  the  2000/.    We  submit  that  the  leaseholds  were  not 

(a)  2  Beay.  896.        (5)  2  Y.  &  C.  G.  C.  684.        (e)  5  B.  &  C.  328. 
[488] 


LAZONBT  V.  RAW80N.  ^  559 

charged  therewith  at  the  death  of  the  testator,  nor  at  the  death  of 
the  annuitant :  in  short,  that  it  was  a  postponed  legacy  charged 
on  land,  and  cannot  in  law  be  presumed  to  have  attached  until  the 
occurrence  of  the  event  on  which  it  was  to  be  raised ;  and,  there 
being  no  intention  to  charge  the  rents  and  profits  or  that  the 
legacy  should  carry  interest,  the  reasonable  inference  is 
*  that  the  testator  only  intended  to  charge  the  leaseholds  *  560 
on  the  death  of  his  daughter,  and  not  until  that  event.  In 
the  language  of  Lord  St.  Leonards  in  an  analogous  case,  'f  It  is  a 
charge  simply  on  the  land,  it  is  not  to  be  raised  independently  of 
the  direction  to  pay  it.  Pennefather  v.  Bury,  (a)  Tlie  legacy 
was  clearly  not  payable  out  of  the  personal  estate  of  the  testator ; 
and  the  source  from  whence  it  was  to  have  been  der^ed  having 
failed,  it  follows  that  the  legacy  itself  must  be  considered  to  have 
also  failed.  The  bill  in  this  case  neither  seeks  an  account  of  back 
rents,  iior  does  it  pray  for  a  receiver,  nor  to  charge  the  life-interest 
of  the  devisee  with  an  occupation  rent,  and  the  decree,  therefore, 
directing  payment  as  upon  an  admission  of  assets,  is  a  surprise  on 
US.  There  has  been  for  forty-seven  years  an  acquiescence  treating 
the  legacy  as  charged  on  the  leaseholds :  and  at  most  the  claim 
can  only  be  carried  back  six  years,  according  to  the  42d  section  of 
the  Act  3  &  4  Will.  4,  c.  27.  The  case  of  Fo^Ur  v.  Smith  (i) 
was  the  converse  of  the  present,  but  supports  our  view  in  effecto- 
ating  the  whole  intention. 

As  to  the  acts  which  are  alleged  to  amount  to  an  admission  of 
assets,  the  Yice-Chancellor  has  )^eld  not  only  that  Stephen  John 
Charlesworth  received  enough  to  pay,  but  that  there  was  an 
admission  of  assets  to  the  extent  of  the  amount  for  which  probate 
duty  was  paid.  With  respect,  however,  to  the  probate  duty  being 
evidence  of  the  amount  of  the  assets  covered  by  the  duty,  it  is  to 
be  observed  that  the  later  authorities  have  impugned  the  correct- 
ness of  the  decision  in  Foster  v.  Blakeloch.  (c)  Thus,  in  Steam  v. 
MZb,  (d)  PareT,  J.,  says, "  The  point  referred  to  as  decided  in 
FoiUr  V.  Blakelock  does  not  appear  to  have  undergone  much  dis- 
cussion, and  I  cannot  concur  in  that  decision." 

*  [Lord  Chancellor.  —  If  an  executor  who  has  had  the  *  561 
power  of  correcting  a  mistake  in  paying  too  much  duty, 

(a)  3J  &L.727;  seep.  735.  (e)  5  B.  &  C.  328. 

(ft)  1  Fhil.  629.  (d)  4  B.  &  Ad.  657. 
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should  not  seek  to  get  back  the  over-payment,  it  may  be  preramed 
that  he  did  receive  the  whole  amount  in  respect  of  which  the  dutj 
was  paid.] 

The  executor  could  not  have  applied  after  three  years ;  and  it 
might  well  be  that  he  suffered  that  time  to  elapse.  As  to  the 
legacy  duty  receipt,  that,  being  confessedly  a  receipt  for  the  amount 
as  chargeable  on  real  estate,  of  itself  excludes  the  presumption 
that  there  was  any  personalty.  The  cases  of  Whittle  v.  Henr 
ning  (a)  and  Attorney- Q-eneral  v.  Higham(Jji)  are  distinguish- 
able, because  in  the  former  there  was  an  admission  of  assets,  and 
in  the  latter  there  was  a  payment  of  interest  on  the  legacy. 

They  also  referred  to  Clark  v.  Bates j  (c)  Savage  v.  Lane^  (d) 
and  PoBtlethwaite  v.  Maunseif ;  (e)  in  which  last  case  it  was  held 
that  the  mere  payment  of  interest  on  a  legacy  to  a  tenant  for  life 
under  a  will  was  not  conclusive  as  an  admission  of  ajssets  by  the 
executor. 

Mr.  W.  D.  Lewis  J  in  reply.  —  As  to  the  question  on  the  con- 
struction of  the  will,  the  present  case  differs  from  Pennef other  v. 
Bury^C^g)  relied  upon  by  the  appellants,  in  this  most  essential 
particular,  namely,  that  in  Pennefather  v.  Bury  there  was  an 
entire  gift  of  the  whole  interest  to  the  tenant  for  life ;  as  observed 
by  Lord  St.  Leonards,  ''  There  is  an  express  dedication  of  the 
whole  of  the  rents  to  his  widow^during  her  life."  Here  the  very 
opposite  inference  is  to  be  drawn  from  the  fact  of  the  leaseholds 
being  perishable,  and  the  words  of  the  will  charging  the  testator's 
personal  estate  in  aidf  ^'  in  case  the  said  leasehold  estates  shall  be 

insufficient  to  pay."  As  to  the  decree  being  a  surprise  on  the 
*  662    defendants  because  the  bill  prays  an  account,  we  submit  *  that 

there  is  enough  alleged  in  flie  bill  and  admitted  in  the  answer 
to  warrant  the  decree  for  immediate  payment.  Sogers  v.  Soutten.  (h) 
As  to  the  Statute  of  Limitations  being  a  bar  to  our  claim  beyond  six 
years,  it  is  to  be  observed  that  we  are  not  asking  for  an  account 
of  arrears  of  rent,  but  we  are  asking  to  have  a  fund  not  yet  due, 

(a)  2  Beav.  896.  (e)  6  Hare,  33,  n. 

(6)  2  Y.  &  C.  C.  634.  (g)  8  J.  &  L.  727. 

(c)  2  De  6.  ft  Sm.  204.  (A)  2  Keen,  6d8. 

(d)  6  Hare,  82. 
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properly  secared;  besides,  this  is  a  case  of  an  express  trust* 
The  payment  of  the  legacy  duty,  being  deliberately  made  upwards 
of  fourteen  years  after  the  testator's  death,  was  tantamount  to  an 
acknowledgment  by  the  person  paying  that  he  held  the  sum 
represented  by  the  receipt  in  trust  for  the  legatee,  if  it  did  not 
amount  to  a  contract  to  pay  that  amount.  Even  a  voluntary  deed 
is  binding  on  tlie  grantor,  a  fortiori  will  a  formal  declaration  be 
binding  in  favour  of  the  cestui  que  trusty  when  the  declaration  is 
made  in  the  execution  of  a  trust  and  the  performance  of  an  obli- 
gation imposed  by  statute. 

The  Lord  Ghancellob.  —  With  respect  to  the  first  point  on 
which  the  appellants  complain  of  the  Yice-Ghancellor's  decree, 
I  am  clearly  of  opinion  that  the  declaration  of  the  Yice-Ghancellor, 
to  the  effect  that  the  whole  of  the  leaseholds  was  subject  to  the 
payment  of  the  annuity  of  lOOL  to  Sarah  Charlesworth,  and 
charged  with  the  payment  of  2000Z.  to  her  children  after  her 
death,  was  perfectly  right ;  in  short,  that  the  corpus  of  the  lease- 
hold  was  in  the  same  predicament  as  the  personal  estate  of  the 
testator,  though  primarily  liable  to  the  payment  of  the  legacy. 
The  case  of  Pennef  other  v.  Bury  (a)  stands  on  a  different  footing ; 
what  Lord  St.  Leonabds  there  said  was,  that  there  had  been  an 
express  dedication  of  the  whole  life-interest  to  the  first  taker ;  but 
that  doctrine  is  inapplicable  to  a  case  like  the  present,  where  the 
legatee  takes  the  estate  expressly  charged  with  the  legacy. 

*  With  respect  to  the  second  point  of  the  Vice-Ghancellor's  *  563 
decree  of  which  the  appellants  complain,  viz.,  that  the  plain- 
tiff is  entitled  to  stand  as  a  creditor  for  the  whole  of  the  2000Z. 
against  the  estate  of  Stephen  J.  Charlesworth,  as  upon  an  admis- 
sion of  assets,  I  am  also  of  opinion  that  the  Yice-Chancellor 
arrived  at  a  correct  conclusion.  It  was  contended,  on  various 
grounds,  that  there  had  been  an  admission  by  Stephen  J.  Gharles- 
worth,  and  an^ong  others  a  good  deal  of  evidence  was  adduced  as 
to  the  state  and  value  of  the  property  belonging  to  the  testator  at 
the  time  of  his  death ;  but  that  has  nothing  to  do  with  the  ques- 
tion, it  does  not  and  cannot  prove  that  the  executor  has  ever 
admitted  assets.  With  regard  to  the  amount  paid  for  probate 
duty,  it  was  argued  by  the  respondent  that  the  fact  of  the  stamp 

(a)  3  J.  ft  L.  727. 
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daty  having  been  for  pi^perty  ezoeeding  1500Z.,  it  was  at  least 
an  admission  of  assets  up  to  that  amount.  I  have  already  obserred 
during  the  argument,  that  the  circumstance  of  an  executor  having 
paid  probate  duty  up  to  a  particular  amount  may  be  primd  faeii 
evidence  of  his  having  thought  that  the  testator  had  died  possessed 
of  property  represented  by  the  amount  of  the  stamp  duty  paid ; 
but  the  probate  duty  is  in  the  first  instance  payable  on  the  whole 
of  the  personal  estate  left  by  the  testator.  If  it  cannot  all  be  got 
in,  and  it  should  be  ascertained  that  it  was  not  of  the  value  repre- 
sented, in  such  a  case  provision  is  made  for  enabling  the  executor 
to  get  a  return  of  the  amount  overpaid.  When,  therefore,  an 
executor  has  not  made  any  application  for  the  return  of  the  duty 
which  he  may  have  paid  in  excess,  it  is  a  step  in  evidence  towards 
proving  an  admission  of  assets  to  the  amount,  though  by  no  means 
conclusive  evidence  that  the  executor  had  made  a  correct  estimate 
of  the  testator's  property.     Much  might  depend  on  the  amoimt 

overpaid,  and  the  pecuniary  condition  in  life  of  the  executor, 
*  664    whether  he  would  be  at  the  trouble  of  getting  a  *  return  of 

the  excess  of  duty  overpaid.  Here  it  is  said  that  the  exec- 
utor paid  402.  in  respect  of  probate  duty  and  never  got  back  any 
of  it,  and  I  think  it  certainly  amounts  to  strong  presumptive  evi- 
dence that  he  had  received  assets  to  the  extent  covered  by  that 
amount  of  duty ;  but  it  is  not  an  absolute  admission  that  he  did. 
.  There  was  no  other  admission  of  assets,  unless  the  legacy  duty 
receipt  is  to  be  construed  as  such ;  this  was  the  document  of  Sep- 
tember, 1821,  when  the  testator  had  been  dead  upwards  of  fourteen 
years,  when  the  executor  must  have  known  whether  or  not  the 
assets  of  the  testator  were  sufficient  to  provide  for  the  legacy. 
There  being  one  duty  payable  in  respect  of  the  annuity  and  the 
2000Z.,  the  presumption  is  that  the  payment  was  made  in  respect 
of  both.  I  am  of  opinion  that  such  receipt,  unexplained  by  the 
executor,  might  of  itself  have  amounted  to  an  admission  of  assets 
to  that  extent ;  but  coupled  with  the  possession  of,  the  document 
in  the  hands  of  the  legatee  (how  it  got  there  does  not  appear),  and 
having  regard  to  the  fact  that  the  legacy  duty  was  paid  so  many 
years  after  the  testator's  death,  when  the  exact  state  of  his  assets 
must  have  been  ascertained,  I  concur  with  the  Yice-Chancellor 
(though  I  had  some  doubt  during  the  argument)  that  such  pay- 
ment, as  shown  by  the  receipt,  did  amount  to  an  admission  of 
assets.  The  appeal  therefore  must  be  dismissed  with  costs. 
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1854.    November  15, 17,  25.    Before  the  Lord  Chancellor  Lord  Cranwortb. 

The  solicitor  for  the  affairs  of  the  treasary,  as  nominee  of  the  Crown,  haying 
taken  out  letters  of  administration  to  the  goods  of  an  intestate,  on  the 
assumption  that  he  had  died  without  next  of  kin,  held,  not  entitled  to  the 
costs  of  a  suit  instituted  hy  a  person  rightfully  claiming  as  next  of  kin. 

The  nominee  of  the  Crown  had  successfully  resisted,  in  a  previous  suit,  an 
unfounded  claim  by  a  person  wrongfully  asserting  a  title  as  next  of  kin,  and 
io  the  suit  of  the  rightful  claimant  there  had  been  the  usual  decree  for  an 
account,  with  all  just  allowances :  Held,  without  deciding  that  the  costs  of 
the  previous  suit  might  have  been  included  under  just  allowances,  that  inas* 
nrai'h  as  no  objection  had  been  taken  to  the  chief  derk^s  certificate  by  the 
nominee  of  the  Crown,  he  was  precluded  from  raising  the  question  as  to  his 
right  to  the  costs  of  defending  the  previous  suit,  when  the  cause  came  on 
before  the  Court  for  further  consideration. 

This  was  an  appeal  by  the  defendant  Henry  Revell  BeTnolds, 
the  solicitor  for  the  aflairs  of  her  Majesty's  treasury,  against  an 
order  of  the  Yice-Chancellor  Stuart,  made  on  the  13th  June, 
1854,  on  the  further  consideration  of  a  claim  in  which  Mary  Kane, 
as  administratrix  of  Thomas  Kane,  was  the  plaintiff,  and  H.  R. 
Reynolds  and  James  Kane  were  defendants.  The  question  in* 
Tolved  in  the  appeal  was  as  to  the  right  of  the  nominee  of  the 
Crown  to  costs.  The  following  are  the  facts  of  the  case :  In  the 
jear  1846,  a  person  of  the  name  of  Thomas  Kane  died  intestate. 
It  was  assumed  that  he  had  lefl  no  next  of  kin,  and,  in  the  year 
1847,  Oeorge  Maule,  who  was  then  the  solicitor  for  the  affairs  of 
her  Majesty's  treasury,  obtained  a  grant  of  administration  of  the 
intestate's  personal  estate.  By  virtue  of  that  grant  he  possessed 
himself  properly  of  the  personal  estate  of  the  deceased,  amounting 
in  all  to  nearly  10,000/.  In  the  year  1 848,  a  person  of  the  name 
of  James  Kane  asserted  a  title  to  the  property,  alleging  himself  to 
be  the  sole  next  of  kin  of  the  intestate,  and  as  such  he  filed  a  bill 
against  George  Maule.  There  was  the  usual  reference  as  to  the 
next  of  kin,  and  the  result  of  that  reference  was  that  though  James 
Kane  was  clearly  shown  not  to  be  one  of  the  next  of  kin,  yet  that 
there  were  in  existence  persons  who  could  prove  them- 
selves to  be  the  next  of  kin  of  the  *  intestate,  and  among  *  566 
ihem  the  plaintiff  in  the  present  suit,  Mary  Kane.  Her  title 
being  established,  she  instituted  proceedings  in  the  Ecclesiastical 
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Court,  for  the  purpose  of  causing  the  letters  of  administration 
which  had  been  granted  to  the  nominee  of  the  Crown  to  be  revoked 
and  to  obtain  a  grant  herself,  and  in  June,  1853,  she  succeeded 
in  obtaining  the  revocation  and  the  grant  to  herself. 

George  Maule  having  died  in  1851,  the  Act  15  &  16  Vict.  c.  3, 
was  passed,  providing  for  the  administration  of  the  personal  es- 
tates of  intestates  and  others  to  which  her  Majesty  might  be  entitled 
by  right  of  her  prerogative  by  a  grant  to  the  solicitor  for  the  time 
being  for  the  affairs  of  her  Majesty's  treasury,  as  the  nominee  of 
her  Migesty. 

Upon  obtaining  the  grant  from  the  Ecclesiastical  Court,  Maiy 
Kane  filed  a  claim  against  the  defendant  H.  B.  Reynolds  for  an 
account  and  payment  to  her,  as  such  administratrix  of  the  intes- 
tate, of  the  property  which  had  been  so  possessed  by  the  defendant 
and  his  predecessor  in  office ;  and  on  the  11th  February,  1854,  the 
Vice-Chancellor  ordered  that  an  account  should  be  taken  of  the 
personal  estate  of  Thomas  Kane  the  intestate,  received  by  the  de- 
fendant H.  B.  Beynolds  or  G.  Maule  deceased,  and  that  what  should 
appear  to  have  been  received  by  the  defendant  H.  B.  Beynolds,  or 
by  the  said  G.  Maule,  should  be  answered  by  the  defendant  H.  R. 
Beynolds ;  and  that  on  taking  the  accounts  all  just  allowances 
should  be  made,  and  that  the  further  consideration  of  this  cause 
should  stand  adjourned. 

On  the  11th  May,  1854,  the  chief  clerk  certified  that  the  plain- 
tiff and  the  defendant  H.  B.  Beynolds  had  attended  by  their  re- 
spective solicitors ;  tliat  the  defendant  James  Kane  had  not 
*567  attended,  although  duly. summoned;  *  tliat  the  defendant 
H.  B.  Beynolds  and  G.  Maule  deceased,  or  one  of  them, 
had  received  or  was  charged  with  personal  estate  ofxThomas  Kane 
the  intestate  to  the  amount  of  9558Z.  8s.  9d.\  and  he  bad  paid,  or 
was  entitled  to  be  allowed  on  account  thereof,  sums  to  the  amount 
of  477Z.  7s.  6(2.,  leaving  a  balance  due  from  the  said  H.  B.  Beynolds 
of  9076Z.  Is.  Sd.  on  that  account.  The  plaintiff  subsequently 
moved  for  the  payment  into  Court  of  the  balance  of  cash,  and  for 
the  transfer  of  the  stock  specified  in  the  certificate.  The  Yice- 
Chancellor  directed  the  motion  to  come  on  with  the  cause  for  fur- 
ther consideration.  Upon  the  13th  June,  1854,  the  Vice-Chancellor 
made  an  order  upon  H.  B.  Beynolds  for  the  payment  and  transfer 
within  a  month  of  the  sums  found  to  be  due  from  him.  His  Honor, 
however,  declined  to  make  any  order  as  to  costs. 
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The  defendant  H.  R.  Beynolds  being  dissatisfied  with  that  order 
presented  a  petition  of  appeal,  which  prayed  that  it  might  be  va- 
ried by  inserting  therein  a  reference  to  the  proper  taxing  master 
to  tax  the  costs  of  the  appellant  of  this  suit,  as  between  solicitor 
and  client,  and  by  directing  therein  that  an  account  might  be  taken 
of  the  costs,  charges,  and  expenses  properly  incurred  by  G.  Maule 
deceased,  and  the  appellant  respectively,  in  and  about  the  defence 
to  the  cause  of  Kafie  v.  Mavie,  or  that  it  be  referred  to  the  taxing 
master  to  tax  the  costs  of  tlie  said  G.  Maule,  and  the  appellant  of 
that  suit  as  between  solicitor  and  client,  and  by  adding  to  the 
order  that  the  appellant  was  entitled  to  retain  the  amount  of  the 
said  costs,  or  costs,  charges,  and  expenses,  as  the  case  might  be,  out 
of  the  cash  directed  to  be  paid  by  the  appellant,  and  by  substitut- 
ing for  the  direction  for  payment  a  direction  for  the  payment  of 
the  residue  only  after  such  retention,  and  that  if  it  should  appear 
that  the  appellant  had  in  the  mean  time  paid  over  the  sums 
directed  to  be  *  paid,  then  that  the  plaintiff  should  be  or-  *  568 
dered  to  repay  to  Uie  appellant  the  amount  of  such  costs, 
or  costs,  charges,  and  expenses,  as  the  case  might  be. 

The  Solicitor' General  and  Mr.  Wichens^  for  the  defendant  H. 
B.  Reynolds,  in  support  of  the  appeal.  —  We  submit  that  the  duties 
of  the  nominee  of  the  Crown  being  to  hold  the  property,  which 
was  quasi  hcereditaa  jacensj  for  the  rightful  owners,  and  in  default 
of  any  such  appearing  for  the  Grown,  ai'e  strictly  fiduciary  and 
analogous  to  that  of  a  trustee,  and  that  as  such  he  is  at  least  en- 
titled to  the  ordinary  rights  of  a  trustee  in  an  administration  suit. 
The  second  section  of  the  Act  15  &  16  Vict.  c.  3,  expressly  recog- 
nizes this  fiduciary  character,  when  it  declares  that  the  nominee 
of  the  Crown  shall  be  subject  to  all  the  liabilities  and  duties  im- 
posed on  an  administrator.  His  position  is  different  from  that 
of  the  Attorney-General,  the  present  not  being  a  question  as  to 
paying  or  receiving  costs,  but  of  retainer  under  the  head  of  just 
allowances ;  and  it  is  to  be  observed  that  the  present  plaintiff*  only 
established  her  title  in  the  suit  in  which  the  Crown  interposed  for 
her  protection.  With  respect  to  the  supposed  rule  that  the  Crown 
neither  receives  nor  pays  costs,  it  is  declared  by  Lord  Cottenham 
to  be  not  without  exception.  AUomey-Q-eneral  v.  Corporation  of 
London,  (a)    The  practice  also,  in  all  charity  informations,  is 

r  (a)  3  M.  ft  G.  247;  see  p.  278. 
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invariably  to  give  the  Attomey-Gteneral  his  costs,  which  do  not 
partake  of  the  character  of  costs  to  be  received  by  one  party  fl^amst 
another.  Before  the  Statute  of  Glo'ster  (6  Edward  1,  c.  1),  ConitB 
pf  justice  had  no  power  to  award  costs  to  either  party,  and  the 
Crown  not  being  named  in  that  statute  was  of  course  excepted 
from  its  operation,  and  remained  subject  to  the  ordinary  rule  of 
common  law. 

*669  *  Mr.  Bacon  and  Mr.  Selwyn,  for  the  plaintiff,  in  support 
of  the  Vice-Chancellor's  order.  —  It  is  clear  that  the  Crown 
has  asserted  a  title  by  the  exercise  of  its  prerogative  and  for  its 
own  personal  interests,  and  its  nominee  ought  not  to  be  in  a  better 
position  than  any  other  party  whose  title  has  been  proved  to  be 
unlawful.  This  view  is  further  illustrated  by  a  reference  to  the 
title  and  recital  of  the  Act  15  &  16  Vict.  c.  3,  which  points  only 
to  such  personal  estates  of  intestates  as  the  Crown  by  its  preroga- 
tive is  entitled  to.  The  present  is  beyond  all  doubt  an  appeal  for 
costs  alone,  and  not  within  any  of  the  exceptions  indicated  in 
Ckappell  V.  Parday.  (jti)  The  Vice-Chancellor  has  exercised  his 
discretion  in  the  matter,  iEtnd  it  is  the  uniform  practice  of  the 
appellate  Court  not  to  question  the  propriety  of  the  discretion  bo 
exercised  as  to  costs. 

They  also  cited  and  commented  upon  the  following  cases :  Tlu 
Lord  Advocate  and  Officers  of  State  in  Scotland  v.  Lord  Dung- 
las;  (6)  Smith  V.  The  Earl  of  Stair;  (<?)  The  Mayor  and  Corporor 
tionof  Gloster  Y.  Wood;(d)  Murphy  y.  Osborne  ;(e)  Perkins  v. 
Bradley ;  (^)  Hohson  v.  Neale.  (A)  They  also  referred  to  a  case 
of  Tkmer  v.  Mavle,  coram  Knight  Bruce,  in  1849,  not  reported. 

2%c  Solicitor-Qeneral^  in  reply. 

November  25. 

The  Lord  Chancellor.  —  This  case  was  heard  only  upon  a 
short  point  as  «to  the  title  of  the  Crown  to  costs ;  the  facts  are 
these :  [his  Lordship  here  briefly  recapitulated  the  facts  as  above 

(a)  2  PhiL  227.  (e)  9  Ir.  £q.  254. 

(6)  9  CI.  &  Fin.  178.  •                 {g)  1  Hare,  219. 

(c)  2  H.  L.  Cas.  807.  (h)  17  Beav.  178. 
\d)  3  Hare,  181. 
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set  forth,  and  proceeded :]  In  that  state  of  things  it  was  a 
'matter  of  course,  that  Mary  Kane,  upon  obtaining  a  revo-  *  570 
cation  of  the  letters  of  administration  from  the  nominee  of 
the  Grown  in  favour  of  herself,  as  the  next  of  kin,  should  have 
transferred  to  her  all  the  property  which  had  been  possessed  by 
Mr.  Maule,  or  the  defendant,  as  administrator  on  behalf  of  the 
Crown ;  and  for  that  purpose  she  filed  the  present  claim.  Now, 
if,  instead  of  money  in  the  funds  and  cash,  the  property  had  con- 
sisted of  chattels,  there  is  no  doubt  in  the  world  that  she  might 
have  brought  an  action  of  trover  to  recover  possession  of  those 
chattels.  The  property,  however,  not  being  of  that  sort,  but  being 
sunply  composed  of  money  and  stock,  the  obvious  course  of  pro- 
ceeding was  to  institute  the  present  suit  in  this  Court  for  an, 
account,  and  to  have  the  property  transferred  to  her  by  the  nomi- 
nee of  the  Crown;  That  suit,  so  instituted,  was  heard  before 
the  Yice-Cliancellor  Stuart  in  the  early  part  of  this  year,  and  the 
Tice-Chancellor  then  made  not  the  usual  decree  for  an  account, 
but  a  decree  inquiring  what  the  property  was  which  had  been  pos- 
sessed by  Mr.  Maule  or  Mr.  Reynolds,  and  to  take  an  account  of  it, 
making  all  just  allowances.  Upon  that,  proceedings  took  place  in 
the  Judge's  chambers,  and  the  chief  clerk  has  certified  in  detail  the 
exact  amount  of  what  money  had  been  possessed  by  Mr.  Maule,  or 
for  which  Mr.  Reynolds  was  then  accountable,  and  no  question  was 
raised  as  to  the  propriety  of  that  certificate. 

That  being  so,  the  cause  was  set  down  for  further  consideration, 
and,  putting  aside  for  the  moment  the  question  of  costs,  there  can 
be  no  doubt  that  the  account  having  been  taken,  the  decree  must 
necessarily  have  been  that  Mr.  Reynolds,  as  standing  in  the  place 
of  Mr.  Maule,  should  transfer  the  whole  of  the  intestate's  property 
to  Mary  Kane,  the  lawful  administratrix. 

That  decree  was  accordingly  made,  and,  subject  to  the 
*  question  raised  about  the  costs,  is  evidently  perfectly  *571 
right.  The  Vice-Chancellor,  however,  refused  to  give  to 
Ibe  Grown  any  costs,  and  the  Crown  contends,  or  rather  the  solic- 
itor for  the  afiairs  of  the  Treasury  contends  by  his  counsel,  that 
the  decree  was  wrong  in  not  giving  to  him  costs  under  two  heads ; 
first,  the  costs  of  this  suit,  and,  secondly,  the  costs  to  which  Mr. 
Vaule  had  been  put  in  resisting  the  unfounded  claim  of  James 
Kane. 

Now  as  to  the  right  of  the  Crown  to  receive  costs  generally,  a 
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great  deal  of  discussion  was  had  at  the  bar,  bnt  in  mj  opinion  that 
discussion  was  entirely  irrelevant  to  the  present  purpose.  Many 
questions  maj  arise  as  to  when  the  Crown  is  to  be  in  no  different 
situation  from  the  subject  in  respect  not  of  pajring  costs  (for  that, 
I  believe,  is  never  done,  the  Grown  is  never  made  to  pay  costs), 
but  of  receiving  costs,  for  sometimes  it  is  in  a  position  to  receive 
costs.  The  Crown  personally  is  never  made  to  pay  costs ;  it  may 
be  that  the  relator  in  an  information  is  made  to  pay  costs,  but  as  a 
general  proposition  the  Crown  never  pays  costs ;  and  where  it  is 
suing  on  its  own  personal  account  it  never  receives  costs. 

There  was  some  contention  at  the  bar  as  to  whether  this  was  to 
be  treated  as  a  transaction  for  the  personal  behoof  of  the  Grown. 
If  it  were  necessary  to  decide  that,  the  strong  inclination  of  my 
opinion  is  that  it  is  a  matter  for  the  personal  interest  of  the 
Crown.  It  is  not  a  case  in  which  the  Crown  comes  forward,  as 
was  said  by  the  Solicitor-General,  in  a  fiduciary  character ;  the 
Crown  comes  forward  and  takes  out  administration,  and,  taking 
administration  by  its  officer,  the  officer  is  in  one  sense  in  a  fiduci- 
ary character ;  that  is,  the  Crown  is  so  far  trusted  with  the  funds 
as  that  it  must  apply  the  assets  in  paying  the  debts,  if  debts  there 

are ;  but  in  reality  the  Crown  takes  out  administration  for 
*572    its  own  benefit.    Therefore  if  that  were  the  *  ground  on 

which  this  question  was  to  be  decided,  if  the  principle 
which  was  to  regulate  my  decision  was  whether  the  Crown  was 
personally  interested  in  this  matter  or  not,  I  should  be  clearly  of 
opinion  that  it  was  a  case  in  which  the  Crown  was  personally 
interested ;  but  whether  I  am  right  or  wrong  in  that  view,  I  do 
not  wish  finally  to  conclude  myself  upon  the  point,  because  I  am 
perfectly  clear  that  in  whatever  character  the  Crown  took  out 
administration  here,  I  cannot  possibly  give  to  it  the  costs  of  this 
suit ;  they  are  costs  which  if  it  were  the  case  of  a  subject  he 
possibly  might  have  been .  made  to  pay,  but  never  by  possibility 
could  have  been  entitled  to  receive.  This  is  not  a  case  in  which 
an  administrator  having  got  possession  of  property,  persons  claim- 
ing under  the  administration  sue  for  it.  This  is  a  case  in  which 
the  nominee  of  the  Grown  having  wrongfully  got  possession  of  an 
intestate's  estate  (I  do  not  mean  to  use  the  word  offensively,  for 
in  the  first  instance  the  administration  was  properly  taken  out,  as 
it  was  supposed,  though  it  turned  out  wrongfully),  the  rightful 
•owner  sues  the  representative  of  the  Crown,  and  recovers  it  from 
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him.  Tt  might  be  a  question  whether,  if  the  contention  had  been 
between  subject  and  subject,  in  such  a  case  I  might  not  have  com- 
pelled the  defendant  to  pay  costs ;  but  I  cannot  conceive  a  case  in 
which  this  Court  would  give  the  costs  from  the  rightful  owner  to 
the  wrongful  owner  in  a  suit  in  which  the  rightful  owner  estab- 
lished his  title.  It  seems  to  me,  therefore,  that  this  question  about 
the  Crown's  title  does  not  arise  here,  that,  whether  Grown  or  sub- 
ject, there  can  be  no  title  to  the  costs  of  this  suit.^ 

Then  the  question  arises  as  to  the  costs  of  the  other  suit,  which 
was  instituted  by  James  Kane.  I  think  it  might  have  been  rea- 
sonable that  the  costs  of  that  suit  should  have  been  allowed  to  Mr. 
Reynolds  under  the  direction  to  make  to  him  all  just  allow- 
ances ;  but  as  that  *  has  not  been  done,  and  as  no  excep-  *  573 
tion  nor  any  proceeding  in  the  nature  of  an  exception  was 
taken  to  the  non-allowance  of  those  costs,  all  I  have  to  consider  is 
what  is  the  proper  decree  to  make  when  the  chief  clerk  has  made 
his  certificate  as  he  has  here,  and  when  nothing  remains  to  be 
done  but  to  decide  with  reference  to  the  costs  of  this  suit.  I  have 
already  said  that  I  think  the  costs  of  this  suit  were  very  properly 
not  given,  and  the  direction  to  pay  over  to  the  plaintiff  was  the 
only  direction  that  could  be  given.  It  was  too  late  to  raise  the 
question  abQut  the  costs  of  the  other  suit,  it  should  have  been 
raised  if  it  could  have  been  raised  before  the  chief  clerk,  and  I 
therefore  entirely  concur  with  the  Vice-Chancellor  in  thinking  that 
no  costs  ought  to  be  given  under  one  head  or  the  other,  and  conse- 
quently that  the  appeal  ought  to  be  dismissed. 

Mr.  Bacon,  —  I  cannot  ask  your  Lordship  to  give  costs  against 
the  Crown,  but  I  can  ask  the  Court  to  give  me  the  deposit. 

The  Lord  Chancellor. — I  think  that  the  deposit  must  be 
returned. 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)   12  and  note ;  Attornej-General  v. 
Corporation  of  London,  2  M'N.  &  6.  247,  269,  271,  272. 
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1854.    December  14,  15,  16,  18.    1855.    January  15.    Before  the  Lord  Cbaii- 

cellor  Lord  Cbamworth. 

A  testator  by  bis  will  devised  all  bis  real  estate  to  A.  B.,  bis  eldest  son,  for 
ninety-nine  years,  if  be  sbould  so  long  live  and  subject  tber^to  to  trotteei 
and  tbeir  beirs  during  A.  B.*8  life,  in  trust  only  to  support  contingent  remtin- 
ders,  witb  remainder  to  tbe  beim  of  the  body  of  A.  B.,  and  for  want  of  mich 
issue  to  bis  second  son  in  like  terms.  By  a  codicil,  tbe  testator,  after  con- 
firming bis  will,  devised  bis  real  estate  to  trustees  upon  certain  trusts  for  tbe 
payment  of  debts  and  securing  a  jointure  for  bis  wife :  Hdd^  tbat  the  trustees 
were  bound,  after  providing  for  tbe  jointure  and  debts,  to  convey  tbe  estates 
to  tbe  same  uses  as  tbose  declared  by  tbe  will ;  tbat  the  beirs  of  the  body  of 
A.  B.took  by  purchase,  and  tbat  no  equitable  freehold  resulted  to  A.  B.,  » 
as  to  attract  tbe  operation  of  tbe  rule  in  SkeUey^t  Case,  and  create  an  estate 
tail  in  A.  B.*  \ 

Semble,  the  rule  in  ShdUy^s  Cast  applies  only  where  tbe  remainder  is  created 
by  the  same  instrument  which  creates  the  particular  estate. 

This  was  an  appeal  from  the  decision  of  the  Vice-chancellor 
Stuart.  The  case  is  reported  before  his  Honor  ip  the  second 
volume  of  Messrs.  Smale  and  Giflfard's  Reports,  page  Sll,  from 
whence  this  statement  is  extracted. 

^  See  the  remarks  upon  this  case  in  2  Jarman  Wilb  (Sd  Eng.  ed.),  306,  810, 
811,  813,  814 ;  Lewin  Trusts  (5tb  Eng.  ed.),  88  note  (cQ,  97 ;  4  Kent  (11th  ed.), 
214  el  seq. ;  Stephenson  v.  Hagan,  15  B.  Monr.  282.  Tbe  rule  in  Shelley's  Caae 
is  not  applicable  to  a  devise  of  an  equitable  estate  for  life  to  tbe  ancestor,  and  a 
legal  estate,  after  the  termination  of  tbe  life-estate,  to  the  beirs.  Ward  f. 
Amory,  1  Curtis  C.  C.  419.  See  White  v.  Woodberry,  9  Pick.  136,  138. 
"  The  rule  in  Shelley ^s  Case  has  been  receiyed  and  adopted  in  tbe  United  States, 
as  part  of  the  system  of  the  Common  Law.^'  4  Kent,  229 ;  Dott  v,  Cunnington, 
1  Bay,  463;  Carr  v.  Porter,  1  M'Cord  Cb.  60;  Polk  v.  Farris,  9  Yerger,  209; 
Simpers  v.  Simpers,  15  Md.  160;  Cooper  v.  Cooper,  6  R.  I.  261;  Payne  9. 
Sale,  2  Dev.  &  Bat.  £q.  455 ;  Kiser  v,  Kiser,  2  Jones  Eq.  28 ;  Hodges  v.  Little, 
7  Jones  (Law),  145;  Home  v,  Lyeth,  4  H.  &  John.  431;  Jameses  Claim,  1 
Dallas,  47;  King  o.  King,  12  Ohio,  390;  Bishop  r.  Selleck,  5  Conn.  100; 
Brant  v.  Gelston,  2  John.  Cas.  884;  Richardson  v.*  Wheatland,  7  Met.  169; 
Wood  V.  Williams,  13  Met.  486.  This  rule  baa  been  abolished  as  a  rule  of  Uw 
in  many  of  the  States,  for  which  see  1  Wasbb.  Real  Prop.  Book  II.,  Ch.  lY., 
Sec.  VIII.  §  17,  p.  274 ;  Williamson  c.  Williamson,  18  B.  Monr.  329 ;  Hampton 
V.  Rather,  30^iss.  198;  Chew's  App.  37  Penn.  St.  23,  4  Kent,  231  and  notes. 
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Oeorge  Arnold,  of  Ledgers  Ashbj,  in  the  county  of  Northampton, 
by  his  will  dated  the  14th  May,  1794,  after  making  certain  dispo- 
sitions immaterial  to  the  present  question,  devised  as  follows :  — 

"  And  as  to  all  the  rest  of  my  real  estates  situated  within  the 
county  of  Warwick  and  the  county  of  the  said  city  of  Coventry  or 
elsewhere  within  the  kingdom  of  Great  Britain  which  I  have 
power  by  this  my  will  to  dispose  of,  I  devise  the  same  chargeable 
with  any  mortgage  or  mortgages  which  now  do  or  hereafter  may 
affect  the  same  imto  my  eldest  son,  George  Henry  Arnold,  for  the 
term  of  ninety-nine  years ;  and  in  case  he  shall  so  long  live,  and 
subject  to  the  said  term,  I  dev^  the  same  unto  Henry  Hoare,  oi 
Mitcham,  in  the  county  of  Surrey,  Esquire,  and  Thomas  Gilbert,  of 
Collin,  in  the  county  of  Derby,  Esquire,  and  their  heirs  during  the 
life  of  my  son  in  trust  only  to  support  the  contingent  remainders 
hereinafter  limited ;  and  after  the  determination  of  the  said 
estates  then  I  give  *  all  the  said  hereditaments  and  premises  *  575 
subject  as  aforesaid  unto  the  heirs  of  the  body  of  my  said 
son,  G.  H.  Arnold ;  and  for  want  of  such  issue,  I  devise  the  same 
subject  as  aforesaid  unto  my  second  son,  Edward  Richard  John 
Arnold,  for  the  term  of  ninety-nine  years,  if  he  shall  sp  long  live, 
and  subject  to  the  said  term,  I  devise  the  same  unto  the  said  H. 
Hoare  and  T.  Gilbert,  and  their  heirs  during  the  life  of  my  said 
son,  E.  R.  J.  Arnold,  in  trust  only  to  support  the  contingent 
remainders  thereinafter  limited ;  and,  from  and  after  the  deter^ 
mination  of  the  said  estates,  then  I  devise  the  same  unto  the  heirs 
of  the  body  of  my  said  son,  E.  R.  J.  Arnold." 

The  testator  then  in  default  of  such  issue  devised  the  same  to 
his  wife  if  she  remained  unmarried ;  and,  in  case  of  her  death  or 
marriage,  as  his  eldest  son  should  appoint;  and,  in  default  of 
appointment  by  his  eldest  son,  as  his  second  son,  and  in  default 
thereof  as  his  wife  should  appoint.  The  testator  also  gave  each 
of  his  sons  power  to  jointui^,  and  raise  portions  for  the  younger 
children  not  exceeding  amounts  specified  in  the  will.  There  was 
an  ultimate  trust  in  favor  of  Edward  Morrison  and  his  heirs  for 
ever. 

By  a  codicil  dated  the  27th  June,  1806,  the  testator  devised  to 
his  wife,  Henrietta  Jane  Arnold,  Henry  Peters,  Henry  Hoare,  and 
laeutenantrGeneral  Edward  Morrison,  all  his  ^^  freehold  and  copy- 

[451] 


*  575  CASES  IN  CHANCERY. 

hold  estates  situate  in  the  parish  of  Ledgers  Ashbj,  in  Ihe  said 
county,  &C.J  or  elsewhere  in  the  kingdom  of  Great  Britain,  to  hold 
the  same  to  the  use  of  H.  J.  Arnold,  H.  Peters,  H.  Hoare,  and  E. 
Morrison,  their  heirs  and  assigns  for  ever,  upon  trust  that  Aey  the 
said  H.  J.  Arnold,  H.  Peters,  H.  Hoare,  and  E.  Morrison,  or  tiie 
surviyor  of  them,  his  or  her  heirs  or  assigns,  do  and  shall  with  all 
convenient  speed  after  my  decease,  by  such  conveyancea  as 

*  576    counsel  shall  advise,  *  convey  and  assure  unto  the  trosteeg 

named  in  the  articles  made  previously  to  my  marriage, 
such  part  and  so  much  of  the  said  estate  as  they  in  their  discretion 
and  of  their  own  proper  authority  shall  think  fit,  and  together  with 
the  provisions  in  the  said  article^  mentioned  or  referred  to,  will 
make  up  the  yearly  rent-charge  or  sum  of  1200Z.  as  the  jointure 
for  my  dear  wife,  Henrietta  Jane,  to  be  paid  at  the  time  and  in 
manner  in  the  said  ailicles  mentioned.  And  I  hereby  empower 
my  said  trustees  to  sell,  convey,  and  exchange,  or  to  mortgage  all 
or  any  part  of  my  said  estates.  And  I  declare  that  their  receipts 
shall  be  sufficient  discharges  to  purchasers  and  mortgagees,  who 
shall  not  be  bound  to  see  to  the  application  of  the  purchase  or 
mortgage  moneys.  I  hereby  charge  and  make  chargeable  all  and 
singular  my  said  estates  with  the  payment  of  my  just  debts,  and 
particularly  of  all  such  sums  of  money  as  by  the  permission  of 
John  Caldecott,  Esquire,  I  have  received  firom  all  or  any  of  my 
trust  estates  and  which  are  unaccounted  for  by  me  to  him.  In 
witness,  &c." 

The  testator  made  a  second  will  dated  in  1806,  which  was  inop- 
erative as  to  the  realty,  and  died  in  October,  1806,  having  had  no 
children  by  his  first  wife,  but' leaving  three  sons  by  a  second  wife; 
6.  H.  Arnold,  his  eldest  son  and  heir-at-law,  E.  R.  J.  Arnold  and 
James  William  Arnold,  his  only  other  children. 

G.  H.  Arnold  died  in  October,  1844,  leaving  one  daughter, 
Georgiana,  who  intermarried  with  William  Goape,  since  deceased, 
and  is  the  mother  of  the  infant  plaintiff.  In  1836  he  executed 
a  disentailing  deed,  and  subsequently  devised  the  estates  to  the 
defendant. 

The  bill  in  the  first  suit  was  filed  on  the  10th  November, 

*  677    *  1851,  by  Henry  Fraser  James  Coape,  the  infant  son  of 

Georgiana,  only  child  of  G.  H.  Arnold,  by  James  Goape,  his 
father,  as  his  next  friend,  claiming  to  be  entitled  to  certain  estates 
in  the  counties  of  Northampton  and  Warwick,  of  which  George 
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Henry  the  testator  died  seised  under  the  limitations  contained  in 
his  will.  The  second  suit  was  instituted  on  the  12th  July,  1852, 
bj  the  defendant  in  the  original  suit  claiming  to  be  entitled  to  the 
same  estates  by  virtue  of  the  disentailing  assurance  executed  by 
6.  H.  Arnold,  and  also  claiming  an  estate  called  the  Mirrables  in 
the  Isle  of  Wight.  To  this  cross-bill  the  plaintiff  in  the  original 
suit  demurred ;  and  the  demurrers  were  ordered  to  come  on  with 
the  cause  at  the  hearing. 

The  Yice-Chancellor  having  decided  that  the  estate  tail  in  re* 
mainder  limited  to  the  heirs  of  the  body  of  George  Henry  Arnold 
did  not  coalesce  with  the  previous  limitation  to  him  for  the  term 
of  ninety-nine  years  so  as  to  attract  the  rule  in  Shelley* b  Casey  the 
defendant,  the  devisee  of  George  Henry  Arnold,  now  appealed  to 
the  Lord  Chancellor. 

Mr,  Wigram^  Mr.  Bolt,  and  Mr.  Toller  j  for  the  plaintiff  in  the  first 
suit,  and  in  support  of  the  Vice-Chancellor's  decision.  —  The  con- 
struction contended  for  by  the  defendant  will  defeat  the  testator's 
intentions,  as  in  the  codicil  he  expressly  confirms  his  will.  The 
effect  of  the  codicil  is  simply  to  give  the  estate  to  the  trustees 
therein  named,  upon  certain  specific  and  partial  trusts:  as  soon 
as  those  trusts  were  performed,  the  law  cast  upon  the  trustees 
the  duty  of  conveying  the  estate  to  the  uses  of  the  will,  which 
the  testator  has  in  all  other  respects  confirmed  by  his  codicil. 
The  Court  if  now  called  upon  to  clothe  those  equitable  limr 
itations  with  the  legal  estate,  the  testator  *  having  been  ^'  his  *  578 
own  conveyancer,"  would  do  so  (and  that  is  the  true  cri- 
terion) in  the  very  words  of  the  will,  giving  an  estate  tail  by  pur- 
chase to  the  heirs  of  the  body  of  George  Henry  Arnold.  Austen 
V.  Taylor;  (a)  SarrUon  v.  Naylor.  (b) 

If,  however,  the  codicil  is  not  to  be  construed  as  implying  a 
trost  to  convey  to  the  uses  of  the  will,  yet  the  construction  must 
be  such  as  will  give  effect  to  every  part  of  the  instrument.  The 
limitation  to  Hoare  and  Gilbert  in  the  will  is  in  terms  ^^  only  to 
support  the  contingent  remainders ; "  there  is  not  the  usual  trust  of 
the  rents  and  profits  for  the  beneficial  taker.  If,  then,  the  codicil 
is  so  construed  as  to  create  a  permanent  trust  in  the  trustees 
therein  named,  the  limitation  in  the  will  to  Hoare  and  Gilbert 

(a)  1  Eden,  361.  (6)  2  Cox,  247. 

[  458  ] 


♦  678  CASES  IN  CHANCERY. 

would  be  vain  and  nugatory :  Hopkins  v.  Hopkins  ;  (a)  for  the 
devise  to  the  trustees  of  the  codicil  gives  them  a  legal  estate  which 
would  of  itself  support  all  the  contingent  limitations ;  and  it  is 
clear  that  Hoare  and  Gilbert  would  not  take  anj  estate.  NouaSk 
T.  Oreenwood,  (6)  If  the  contention  of  the  defendant  is  to  pre- 
vail, and  O.  H.  Arnold  to  be  regarded  .as  having  been  equitable 
tenant  for  life,  there  must  have  been  a  merger,  because  the  codicil 
having  made  all  the  estates  of  the  will  eqtiitable,  the  term  would 
necessarily  have  merged. 

Moreover,  the  construction  contended  for  by  the  defendant  would 
be  very  capricious  in  its  effects,  for  it  would  make  George  Henry 
Arnold  tenant  in  tail,  but  E.  R.  J.  Arnold  (not  being  the  heir-at- 
law)  tenant  for  ninety-nine  years  only.  Such  a  construction  also 
is  in  its  nature  wholly  ex  post  fcmio^  as  it  depends  upon  the  acci- 
dental and  subsequent  circumstance  of  Gteorge  Henry  Arnold  being 

at  the  testator's  death  his  heir-at-law. 
*679  •With  respect  to  the  application  here  of  the  role  in 
Shelley^s  Case,  we  submit,  first,  that  even  admitting  that 
the  rule  applies  equally  to  equitable  as  to  legal  limitations,  it  would 
nevertheless  be  inapplicable  to  the  present  case,  inasmuch  as  the 
limitations,  if  legal,  would  not  have  created  an  estate  tail  in  the 
first  taker. 

Secondly,  the  rule  applies  only  where,  by  the  instrument  creat- 
ing the  limitations,  an  estate  of  freehold  is  expressly  or  by  impli- 
cation under  the  instrument  limited  to  the  ancestor,  and  the 
limitation  to  the  heirs,  or  to  the  heirs  of  the  body,  is  limited  as  a 
remainder  properly  so  caUed  expectant  on  the  determination  of 
the  particular  estate  supporting  it.  In  the  present  case,  however, 
no  particular  estate  of  freehold  is  limited  to  G.  H.  Arnold,  either 
expressly  or  by  implication  under  the  instrument ;  but,  on  the  con- 
trary, the  intention  to  give  him  any  such  estate  is  excluded  by  the 
express  estate  for  years  which  is  limited  to  him.  The  rule  has 
therefore  no  application,  and  the  limitation  to  the  heirs  of  the  body 
of  G.  H.  Arnold  and  all  the  future  uses  take  effect  by  way  of  shift- 
ing use  or  executory  devise.  No  authority  can  be  cited  in  which 
this  Court  has  implied  a  previous  estate  of  freehold  against  the 
intention  of  the  author  of  the  setUement.    It  is  true  that  the 

(a)  1  Atk.  586.  (b)  1  Turn.  &  R.  26. 
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defect  was  supplied  in  the  cases  of  FibiLs  v.  Mitford  (a)  and  Pevir 
hay  V.  Hurrelt;  (6)  but  professedly  in  support  of  what  the  Court 
believed  to  have  been  the  intention.  In  Adams  v.  Savage^  (c) 
Rmlty  V.  Solkmdy  (df)  and  Tippin  v.  Cosin^  (^ )  the  Court  refused 
to  imply  a  preceding  life-estate,  inasmuch  as  there  was  an  express 
estate  for  the  term  of  ninety-nine  years  limited  to  the  grantor, 
which  would  have  been  incompatible  with  an  ^estate  arising  *  580 
by  implication.  Mr.  -Feame,  treating  of  the  rule  in  Shel- 
ley's  Cwey  under  the  heading  of  ^^  Exception  from  the  Fourth  Class 
of  Contingent  Remainders,"  Fearne's  Cont.  Bern.,  pp.  28,  71,  76, 
505,  in  reference  to  the  foundation  of  the  requisition,  that  the  limi- 
tations of  the  two  estates  should  be  in  the  same  instrument,  says, 
'^if  there  be  a  limitation  to  a  man's  heirs  in  any  deed  or  instru- 
ment, and  afterwards  he  acquires  the  freehold,  &c.,  by  other  con- 
Teyance  or  instrument,  in  this  case  the  two  estates  will  not  become 
miited  in  him,"  p.  71. 

They  referred,  also,  to  the  following  cases  and  authorities :  Q^ore 
V.  ffore/(^)  Doe  d.  Harris  v.  Howell ;{K)  Rochford  v.  FitzmoA/r 
rice  J  (i)  and  Hayes's  Principles  for  Expounding  Dispositions,  £c., 
p.  63,  note  (^)  ;  Sugd.  Oilb.  Uses,  p.  85. 

JtLr.  Malinsj  Mr.  Rogers^  and  Mr.  W.  R.  A.  Boyle,  for  the  de- 
fendant in  the  first  suit.  —  We  submit  that,  whether  regarded  as 
heir-«t-law  or  not,  Qeorge  Henry  Arnold  took  an  estate  of  freehold 
which  coalesced  with  the  limitation  to  the  heirs  of  his  body.  Under 
the  will  considered  alone,  George  Henry  Arnold  had,  besides  his 
legal  estate  for  ninety-nine  years  if  he  should  so  long  live,  an 
equitable  estate  for  the  rest  of  his  life,  by  necessary  implication 
from  the  instrument  itself.  PUms  v.  Mitford  ;  (a)  Pevhay  v.  Hur^ 
reU,  (6)  For,  although  the  usual  words,  "  in  trust  for  him,"  are 
omitted  in  the  limitation  to  the  trustees  to  support  contingent 
remainders,  the  Court  would  have  come  to  the  conclusion,  that  the 
estate  was  held  in  trust  for  him :  Wills  v.  Palmer  ;  (A)  the  instru- 
ment to  be  construed  being  a  will,  and  it  being  plain  that  the 

(a)  1  Vent.  872.  (g)  2  P;  Wms.  28. 

lb)  2  Vera.  370.  (h)  10  B.  &  C.  191. 

(c)  2  Salk.  679.  (0    1  Con.  &  Law.  158. 

(<0  22  Yio.  Abr.  tit.  Uses.  (F.)  pi.  11.         (k)  5  Burr.  2615. 
(e)  Carth.  272. 
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*581  trustees  do  not  *  themselves  take  any  beneficial  interest 
Then  the  codicil  introduces  a  legal  estate  in  fee-simple  in 
the  trustees  therein  named,  and  thereby  all  the  subsequent  estates 
are  rendered  equitable,  —  every  obstacle  to  the  coalescing  of  the 
two  estates  is  removed,  and  George  Henry  Arnold  became  equi- 
table tenant  in  tail  in  possession.  The  devise  to  the  trustees  to 
support  contingent  remainders  is  revoked  by  the  codicil.  They 
would  have  taken  merely  a  dry  legal  estate  under  the  will ;  but 
that  is  entirely  taken  out  of  them  by  the  codicil ;  under  which,  to 
adopt  Lord  Hardwicke's  language  in  Sopkins  v.  Sopkins^  ''the 
trust  estate  remains  in  the  trustees  to  serve  and  8U{qx>rt  all  the 
trusts."  (a)  Even  assuming  the  decision  in  Tippin  v.  CSt>m,  (h) 
Adams  v.  Savage^  (c)  Rowley  v.  Holland,  (d)  to  be  unquestioned, 
still  they  cannot  be  used  as  authorities  in  the  present  instance, 
for  in  those  cases  the  question  arose  upon  deeds,  while  this  arises 
upon  a  will  under  which  the  estate  must  result  to  the  heir-aUaw; 
and  there  -can  be  no  implication  to  the  contrary,  for  the  same  prin- 
ciples apply  to  resulting  trusts  as  to  resulting  uses,  and  any  part  of 
the  beneficial  interest  not  disposed  of  results  to  the  heir-at-law. 
Sanders's  Uses  and  Trusts,  p.  358. 

The  limitation  to  the  heirs  of  the  body  ought  not  to  be  con- 
strued as  an  executory  devise,  as  the  plaintiff  suggests,  the  rule 
being  that  a  future  interest  capable  of  taking  effect  as  a  contin- 
gent remainder  shall  never  take  effect  as  an  executory  devise. 

We  deny  that  in  order  to  attract  the  rule  in  ShelleyU 
*  582  *  Case  the  limitation  to  the  heirs  or  to  the  heirs  of  the  body 
must  be  a  remainder  properly  so  called.  The  consequence 
which,  as  it  is  argued  on  the  other  side,  follows  from  our  posi- 
tion, namely,  that,  if  under  the  limitations  G.  H.  Arnold  takes  an 
estate  tail,  and  he  had  died  in  the  testator's  lifetime  leaving  issue, 
the  estate  tail  would  have  lapsed,  is  not  an  objection  to  our  argu- 
ment. Neither  does  the  doctrine  of  merger  create  a  difficulty 
against  us,  as  it  does  not  apply  to  equitable  estates.  Sodgson  v. 
Ambrose.  («)  The  Vice-Chancellor  was  in  error  in  supposing  that 
there  was  any  objection  whatever  to  the  co-existence  of  two  equi- 
table estates  in  6.  H.  Arnold. 

(a)  1  Atk.  5S1 ;  see  p.  692.  (c)  2  Salk.  679. 

(6)  Carth.  272. 

(d)  Vin.  Abr.,  Tit.  Uses  (F.),  pi.  11,  and  2  Eq.  Ca.  Abr.  753. 
(0  Dougl.  387. 
[466] 


COAPE  V.  ASNOU).  —  ARNOLD  V.  COAPE.        *  582 

They  also  referred  to  the  following  cases  and  authorities :  Hayeu 
Y.  Foorde^  (a)  Bagshaw  v.  Spencer^  (J)  Wright  v.  Pearaauj  (c) 
EUe  V.  OaborUj  (ci)  Garth  v.  Baldwiny  (e)  Perrin  v.  Blake^  {g) 
Cv^on  V.  (7(m{«<m,  (A)  Atisten  v.  Taylor ^(%)  Jones  v.  JMbr- 
yan,  (t)  Jervoise  v.  DuAr^  o/^  Northumberland^  (J)  Doe  dem. 
'  Cotter  V.  Finch,  (ni)  Carriek  v,  Errington,  (n)  Tregonwell  v. 
Sydenham,  (o)  Jones  v.  Mitehelly  (jo)  (?t&i«  y.  Bumsey,  (9)  TFo^ 
«on  y.  Hayes  J  (r)  Stonehotise  v.  Evelyn,  («)  Xev^^  v.  Needham,  (f) 
Sherrard  v.  JWd  Harhorough,  (u)  Doe  dem.  BosnaU  v. 
Earvey,  (»)  Z%<m^  v.  Bedford,  (w)  *  JBo/e  v.  Col^^nan,  (a:)  *  588 
Brydges  v.  Brydges,  (^)  Feame's  Cont.  Rem.  pp.  40,  48, 
49,  Cruise's  Digest,  ed.  by  White,  Vol.  VI.  pp.  279,  284. 

On  the  subject  of  the  direction  to  the  trustees  of  the  codicil  to 
oonyey  to  the  uses  of  the  will,  they  referred  to  Egerton  v.  Brown- 
hw,  (z)  and  on  the  question  of  the  costs  of  the  suit,  Thomason  v. 
MoBes,  (^aa")  and  East  v.  Twyford.  (bb) 

Mr  Wigram,  in  reply. — The  rule  in  Shelley^ s  Case  arises  out  of 
the  doctrine  of  tenures,  and  existed  long  before  executory  devises 
or  springing  uses,  and  the  statement  of  the  rule  by  the  Court  in 
Shelley's  Case  (cc)  shows  that  it  applies  to  remainders  only,  and 
Ur.  Feame's  remarks  on  the  case  of  Loyd  v.  Carew  (dd^  corrobo* 
rate  that  position :  Fearne's  Cont.  Bern.  p.  276,  and  to  the  same 
effect  is  2  BoUe's  Ab.  p.  417,  pi.  5. 

The  case  of  Venables  v.  Morris  (ee')  shows  that  the  Court  will 

(a)  2  W.  Bl.  698. 

(6)  1  Ves.  Sen.  U2 ;  S.  C.  2  Atk.  246,  670,  677. 

(c)  Amb.  368.  (d)  1  P.  Wms.  887.  (e)  2  Yes.  Sen.  646. 

(g)  4  Burr.  2679 ;  S.  C,  I  W.  Bla.  672. 

(h)  2  Stra.  1126.  (0   2  Yem.  188. 

(0  Ambl.  876.  (ti)  Ambl.  166. 

(k)  1  B.  C.  C.  206.  (»)  4  B.  &  C.  610. 

(0  IJ.  &  W.  659 ;  see  p.  672.  (w)  1  B.  C.  C.  818. 

(m)  4  B.  &  Ad.  288.  (x)  1  P.  Wma.  142. 

(n)  2  P.  Wms.  861.  (y)  8  Ves.  120. 

(o)  3  Dow,  194.  («)  4  H.  L.  Gas.  1. 

0>)  1  S.  &  S.  290.  (aa)  6  Beav.  77. 

(«?)  2  Ves.  &  B.  294.  (66)  4  H.  L.  Cas.  617. 

(r)  6  Myl.  &  Or.  126.  (ee)   1  Bep.  227 ;  see  p.  266. 

is)  8P.  Wms.  262. 

idd)  Free,  in  Cbanc.  72, 106 ;  Show's  Pari.  Ca.  187. 

(ee)  7  Term  Bep.  842,  348. 
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not  tamper  with  the  limitation  to  trustees  to  preserve  contingent 
remainders.  In  Pibus  t.  Mitfard,  (a)  and  other  cases  of  the  same 
class,  the  Court  has  discerned  a  sufficient  indication  of  an  inteor 
tion  to  raise  an  estate  by  implication ;  but  it  must  be  observed 
that  an  use  resulting  by  implication  of  law  is  wholly  different  from 
an  use  resulting  by  implication  of  intention,  which  can  never  arise  ' 
where  there  is  an  express  gift. 

1855.    January  15. 

*  584       *  The  Lobd  Chancellor. — The  question  in  this  case 

arises  on  the  will  and  codicil  of  Oeorge  Arnold.  [Hia 
Lordship  here  read  the  limitations  as  above  set  forth  and  pro- 
ceeded:] The  testator  died  on  the  28d  October,  1806,  leaving 
George  Henry  his  eldest  son  and  heir.  George  Henry  enjoyed 
the  estates  till  his  death  in  1844,  when  he  died,  leaving  Mrs.  Goape 
his  only  child  and  heiress  of  his  body.  She  died  in  1849,  leaving 
the  plaintiff  her  only  son.  In  1836,  George  Henry  executed  a 
disentailing  deed  under  which  the  defendant  derived  title,  and  his 
titie  is  good  if  George  Henry  was  tenant  in  tail.  If  he  was  not 
tenant  in  tail,  then  on  his  death  Mrs.  Coape  became  entitied  as 
a  purchaser  under  the  limitation  to  the  heirs  of  his  body,  and  the 
plaintiff  is  now  entitled. 

The  cause  was  heard  by  Yice-Chancellor  Stuart,  who  decided 
in  favour  of  the  plaintiff.  From  his  decree  the  defendant  has 
appealed,  and  the  cause  was  heard  at  considerable  length  before 
me  during  the  sittings  after  last  term. 

There  is  no  question  as  to  what  would  have  been  the  rights  of 
the  parties  if  there  had  been  no  codicil.  George  Henry  wodd 
have  been  tenant  for  ninety-nine  years  if  he  should  so  long  live, 
with  remainder  to  trustees  and  their  heirs  during  his  life,  and  at 
his  death  his  only  child,  Mrs.  Coape,  would  have  taken  as  tenant 
in  tail  under  the  contingent  remainder  to  the  heirs  of  the  body  of 
George  Henry.  The  disentailing  deed  of  1836  would  not  have 
affected  that  remainder  at  all. 

But  the  defendant  contends  that  the  rights  under  the  will  were 

materially  modified  by  the  operation  of  the  codicil ;  for  the  testator 

thereby  vested  the  whole  legal  fee  in  trustees,  so  that  the 

*  585    estates  given  by  the  will  ceased  *  to  be  legal  and  became 

mere  equitable  interests.    And  reading  the  will  and  codicil 

(a)  1  Vent.  372. 
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tc^ther  as  one  instniment,  the  defendant  contends  that  their  joint 
effect  was  to  make  G^rge  Henry  equitable  tenant  for  life,  with  an 
equitable  remainder  to  the  heirs  of  his  body. 

This  would  certainly,  if  the  estates  were  legal  interests,  make 
the  devisee  tenant  in  tail.  Equity,  it  was  argued,  follows  the  law, 
and  so  George  Henry  became  equitable  tenant  in  tail.  The  plain- 
tiff, on  the  other  hand,  contended  either  that  the  codicil  must  be 
read  as  imposing  on  the  trustees  an  implied  obligation  (after  satis- 
fying the  trust  for  raising  money)  to  convey  to  the  uses  of  the 
will,  and  so  making  the  trust  an  executory  trust ;  or  if  not,  still 
that  the  rule  in  Shelley*B  Case  would  not  apply,  inasmuch  as  the 
limitations,  if  legal,  would  not  have  created  an  estate  tail  in  the 
first  taker. 

Being  of  opinion  that  the  plaintiff  is  right  in  this  latter  proposi- 
tion, I  do  not  feel  called  on  to  consider  a  great  deal  of  the  very 
elaborate  argument  which  was  addressed  to  me  at  the  bar.  In  a 
certain  sense,  and  to  some  extent,  all  trusts  are  executory ;  i.e., 
in  all  trusts  the' legal  interest  is  in  some  person  who  is  bound  in 
conscience,  and  so  is  compellable  by  this  Court,  to  employ  that 
legal  interest  for  the  benefit  of  others.  To  this  extent  his  duties 
are  executory.  Where  the  subject-matter  of  the  trust  is  a  real 
estate  held  by  a  trustee  for  the  benefit  of  others,  and  the  trustee 
has  no  active  duties  to  perform,  such  as  paying  debts,  raising  por- 
tions, or  the  like,  the  same  rules  which  would  have  decided  the 
rights  of  parties,  if  the  beneficial  interest  had  been  legal,  will,  in 
general,  prevail  in  deciding  for  whose  benefit  the  trustee  is  to  hold 
the  estate.  The  rule  is,  equity  follows  the  law,  a  rule  essential  to  the 
convenient  enjo3rment  of  property  in  this  country,  where 
the  artificial  distinction  of  legal  and  *  equitable  estates  so  *  586 
extensively  prevails.  Indeed,  neither  party  here  contested 
the  existence  of  the  rule ;  the  question  is,  how  is  it  to  be  applied 
in  this  particular  case? 

My  opinion  is  clear  that  the  trustees  named  in  the  codicil  were 
bound,  after  providing  for  the  jointure  of  the  testator*s  wife  and 
his  debts,  to  convey  to  the  same  uses  exactly  as  those  mentioned 
in  the  will ;  i.e.,  to  Cteorge  Henry  for  ninety-nine  years,  if  he  should 
80  long  live,  with  remainder  to  the  trustees  of  the  will  and  their 
heirs  during  the  life  of  Gteorge  Henry,  with  remainder  to  the  use 
of  the  heirs  of  his  body ;  and,  until  any  such  conveyance  should 
be  made,  tiiey  were  bound  to  hold  on  corresponding  trusts. 
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I  do  not  come  to  this  conclusion  on  any  distinction  between 
trusts  executed  and  executory,  on  there  being  or  not  being  an  ex- 
press direction  to  convey.  In  the  cases  in  which  questions  haye 
arisen  on  such  distinction,  the  contest  has  been  whether  the  trus- 
tee ought  not  to  be  compelled  to  convey  in  some  manner  not  strictly 
in  accordance  with  the  letter  of  the  will  or  instrument  creating  the 
trust ;  whether  from  the  terms  of  the  will  or  instrument,  or  from 
the  obvious  intention  of  its  makers,  it  is  not  apparent  that  some- 
thing was  intended  different  from  that  which  would  result  from  a 
literal  compliance  with  its  language.  There  is  no  such  question 
here. 

I  treat  the  trust  as  being  not  executory  in  the  sense  in  which 
that  word  is  used  in  the  cases  to  which  I  have  alluded.  And  then 
it  must  be  treated  as  a  trust  in  which  the  duty  of  the  trustees  is  to 
permit  the  estate  to  be  held  from  time  to  time  by  the  very  persons 
who,  according  to  the  precise  terms  oT  the  will,  would  have  been 
entitled  to  it  in  case  no  codicil  had  been  made,  and  this  clearly 
gave  the  beneficial  interest,  after  the  death  of  Geoi^  Heniy 
*  587  *  Arnold,  to  his  only  child,  Mrs.  Goape,  as  tenant  in  tail  by 
purchase,  under  whom  the  plaintiff  derives  title.  Any  other 
construction  would,  in  effect,  defeat  the  rule  ^^  Equity  follows  the 
law,"  at  the  very  time  it  professed  to  be  founded  on  it.  This  is 
apparent  from  considering  how  the  case  would  stand  if  a  testator, 
having  a  legal  fee  in  some  lands  and  an  equitable  fee  in  others, 
were  to  devise  both  together  in  language  the  same  as  that  now 
before  me.  That  the  first  taker  would  not  be  tenant  in  tail  of  the 
first-mentioned  lands  is  certain.  Surely  it  is  a  strange  perversion 
both  of  language  and  of  principle  to  say  that  he  would  be  tenant 
in  tail  of  the  others  because  the  equitable  is  to  follow  the  l^al 
construction.  So  again,  if  a  testator  after  devising,  in  the  precise 
words  used  in  this  will,  lands  of  which  he  was  seised  in  fee,  should 
mortgage  a  part  for  years  and  other  part  in  fee,  it  is  a  strange 
proposition  that  the  will  should  operate  differently  on  the  equity  of 
redemption  of  the  one  and  of  the  other. 

The  argument  of  the  defendant  must  go  the  length  of  contending 
that,  though  the  owner  of  the  legal  fee  may  certainly,  by  means  of 
a  term  of  years  and  a  limitation  to  trustees  to  preserve  contingent 
remainders,  give  the  beneficial  interest  for  life  to  the  first  taker, 
and  at  his  death  to  the  heirs  of  his  body  as  purchasers,  yet  that  he 
cannot  by  any  means  accomplish  this  if  he  has  only  the  equitable 
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fee ;  a  proposition  fraught,  as  it  seems  to  me,  with  serious  mis- 
chief, considering  how  often  it  may  happen  that  there  is  some  out- 
standing legal  term  unnoticed  bj  the  testator  or  his  advisers,  the 
consequence  of  which,  if  the  arguments  of  the  defendant  were  to 
prevail,  would  be  to  give  to  the  will  an  effect  totally  different  from 
what  was  intended. 

Instances  might  be  further  given  of  similar  anomalies,  but 
I  do  not  think  it  necessary  to  multiply  them.  The  *  short  *  588 
ground  on  which  my  decision  rests  is,  that  the  only  effect 
of  the  codicil  was  to  transfer  the  legal  estate  to  tlie  trustees,  upon 
trust,  after  making  due  provision  for  the  jointure  and  debts,  to 
put  the  estate  in  precisely  the  same  course  of  enjoyment  as  that  in 
▼hich  it  would  have  gone  if  no  codicil  had  been  made,  and  this 
certainly  did  not  give  to  G.  H.  Arnold  an  estate  which  enabled 
him  to  defeat  the  remainder  limited  to  the  heirs  of  his  body. 

I  must  not  be  understood  as  at  all  impugning  or  questioning  the 
doctrine  that  the  rule  in  Shelley*9  Case  does  not  depend  upon,  and 
cannot  be  controlled  by,  the  intention  of  the  testator  or  settlor ; 
if  the  estates  created  are  such  as  to  bring  the  rule  into  operation, 
the  rule  will  prevail  even  against  a  declared  intention  to  the  con- 
trary. But  where  the  question  is,  what  estates,  on  the  true  con- 
struction of  a  will,  were  meant  to  be  created, — did  the  testator 
mean  to  create  an  estate  of  freehold  or  only  an  estate  for  years  ?  — 
there  intention  may  and  must  be  regarded ;  and  here,  looking  to 
the  intention  of  this  testator,  I  cannot  doubt  but  that  he  meant  to 
give  to  the  first  taker  an  estate  for  years  only,  with  the  express 
olgect  of  avoiding  the  operation  of  the  rule.  In  such  a  case  it  is, 
I  think,  the  duty  of  the  Court  to  give  effect  to  the  intention. 

The  view  which  I  have  thus  taken  excludes  from  consideration 
nearly  all  the  questions  very  ably  discussed  by  the  defendant's 
counsel.  It  was  strongly  and  elaborately  argued  that  G.  H.  Arnold 
took  under  the  will  an  equitable  estate  for  life  expectant  on  the 
ninety-nine  years'  term,  either  by  implication  under  the  will  or  by 
way  of  resulting  trust  as  an  interest  undisposed  of.  In  either  case 
it  was  said  that  life-interest  was  such  as  would  make  the  rule  in 
SheUey^B  Case  applicable.  If  it  was  an  estate  under  the  will 
by  implication,  the  cases  of  Pibus  *  v.  Mitford  (a)  and  •  589 
Penhay  v.  Hurrdl  (6)  were  relied  on ;  if  it  was  a  mere  re- 

(a)  1  Vent.  872.  (6)  2  Vem.  870. 
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suiting  trust,  then  Wills  v.  Faimer  (a)  was  said  to  be  an  authority 
in  point ;  and  other  cases  cited  and  commented  on  by  Mr.  Feame 
were  also  relied  on.  Again,  it  was  argued  that  whether  the  lim- 
itation to  the  heirs  of  the  body  was  to  be  treated  as  a  contingent 
remainder  or  as  an  executory  devise,  still  the  rule  in  Shelley's  Case 
would  be  applicable,  and  the  opinions  of  Mr.  Feame  and  Mr. 
Hayes  to  the  contrary  were  questioned. 

I  do  not  feel  myself  called  on  to  express  any  decided  opinion 
(extra-judicial  as  it  would  necessarily  be)  on  these  points ;  not,  as 
I  think,  properly  arising  in  the  case.  But  certainly  my  under- 
standing of  the  rule  has  always  been  that  it  applied  only  to  the 
case  of  remainders  created  by  the  same  instrument  which  creates 
the  particular  estate  of  freehold.  I  repeat,  however,  that  this 
question  does  not  arise  in  the  case  now  before  me  for  decision,  and 
I  desiro  not  to  be  considered  as  binding  myself  on  the  subject.  It 
is  sufficient  to  say  that  I  entirely  concur  with  the  Yice-Chancellor 
in  holding  that,  on  the  true  construction  of  the  will  and  first 
codicil,  taken  together,  G.  H.  Arnold  took  an  estate  for  ninety- 
nine  years  only  determinable  on  his  death ;  and  that,  on  his 
decease  in  1844,  his  daughter  became,  and  that  the  plaintiff  as 
her  eldest  son  now  is,  entitled  to  the  freehold  estates  devised 
by  the  will  and  codicil  as  tenant  in  tail,  and  so  that  the  decree  in 
the  original  suit  dismissing  the  bill  was  right. 

A  point  was  made  that  the  decree  ought  to  have  directed  an 
inquiry  as  to  the  copyhold  estates,  with  a  view  of  distinguishing 
them.  But  the  answer  given  at  the  bar  was  satisfactory, 
*  590  namely,  that  the  bill  sets  up  no  title  *  whatever  in  respect 
of  the  copyholds ;  and  there  is  no  suggestion  that  they  are 
intermixed,  or  that  there  will  be  any  difficulty  in  obeying  the  de- 
cree by  giving  up  possession  of  the  freeholds. 

With  respect  to  the  cross-suit  it  was  said  that  the  plaintiff 
there  must  be  entitled  to  some  relief ;  for  that,  so  far  at  all  events 
as  relates  to  the  copyholds,  his  title  is  clear ;  and  so  that  he  is 
entitled  to  a  conveyance  from  the  infant  plaintiff,  who,  it  seems,  is 
the  heir-at-law  of  the  surviving  trustee  named  in  the  codicil.  But 
I  cannot  concur  in  this  suggestion,  which  is  obviously  a  mere 
afterthought  set  up  in  the  hope  of  saving  some  of  the  costs.  Part 
of  the  case  made  by  the  cross-bill  is,  that  the  unattested  will  was 

(a)  5  Burr.  2616. 
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a  valid  disposition  of  all  the  testator's  copyhold  estates,  operating 
as  a  revocation  of  the  prior  will  and  codicil,  and  so  defeating  alto* 
gether  the  legal  interest  of  the  trustees  named  in  the  codicil.  The 
plain  object  of  the  cross-bill,  apparent  from  all  its  statements  and 
charges,  and  from  the  prayer,  was  to  establish  a  title  under  O.  H. 
Arnold  as  tenant  in  tail  to  all  the  property  devised  by  the  first  will 
and  codicil.  In  this  the  plaintiff  has  wholly  failed,  and  his  bill 
was  therefore  properly  dismissed  with  costs.  I  think  indeed  that 
the  decree  is  wrong  (by  what  was  evidently  a  mere  oversight)  in 
confining  the  dismissal  to  so  much  as  related  to  the  freeholds. 
The  plaintiff  in  the  cross-suit  has  established  no  title  to  any  relief 
whatever,  either  as  to  freeholds  or  copyholds ;  and  I  shall  there- 
fore strike  out  the  words  restricting  the  dismissal  to  so  much  of 
the  bill  as  sought  relief  as  to  the  freeholds.  The  cross-bill  must 
be  dismissed  generally  with  costs.  This  is  a  very  unimportant 
alteration,  and  certainly  not  one  to  which  the  appeal  was  directed ; 
and  I  therefore  must  dismiss  the  appeal  with  costs. 
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1854.    Koyember  21,  22,  23,  25.     December  1,  2,  8,  9.     1855.    January  15. 
Before  the  Lord  Chancellor  Lord  Cranworth. 

Where  a  fond  is  raited  for  a  charitable  purpose,  like  that  of  founding  a  chapel, 
and  the  contributors  are  so  numerous  as  to  preclude  the  possibility  of  their 
all  coDCurring  in  any  instrument  declaring  the  trusts,  and  such  a  declaration 
of  trust  is  made  by  the  persons  in  whom  the  property  is  Tested  at  or  about 
the  time  when  the  sums  have  been  raised,  that  declaration  may  reasonably  be 
taken  primd  facie  as  a  true  exposition  of  the  minds  of  the  contributors. 

Parol  eridence  is  admissible  to  enable  the  Court  rightly  to  understand  in  what 
sense  words  are  used  in  a  d^ed,  just  as  evidence  is  afforded  by  a  dictionaiy 
which  enables  us  to  translate  a  foreign  language,  or  by  a  book  of  science, 
whiSh  gives  us  the  meaning  of  words  of  art ;  but  where  the  aid  of  parol  evi- 
dence  is  invoked  for  the  purpose  of  contradicting  the  express  provisions  of  a 
deed,  then  such  evidence  is  inadmissible. 

In  the  year  1751  some  members  of  the  Methodist  body,  followers  of  John 
Wesley,  purchased  a  chapel,  which  was  duly  conveyed  to  trustees,  upon  trust 
that  the  appointment  of  the  preachers  thereof  should  be  made  by  John 

>  S.  C,  1  Jur.  N.  S.  505 ;  24  L.  J.  Ch.  177. 
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Wesley,  during  his  life,  and,  alter  his  death,  hy  the  tnisteea.  Upon  an 
information  in  1853,  filed  at  the  relation  of  two  members  of  the  body  of 
Wesley  an  Methodists,  for  the  purpose  of  establishing  the  right  in  the  Con- 
ference of  appointing  preachers  to  the  chapel,  and  of  remoying  those  of  the 
trustees  who  asserted  the  right  of  appointment  in  opposition  to  the  Confer^ 
ence :  Held^  that  parol  evidence  was  inadmissible  to  prove  that  the  provision 
in  the  deed  giving  the  appointment  of  the  preachers  to  the  trustees,  was 
inconsistent  with  the  paramount  objects  of  its  founders,  and  would,  after  the 
death  of  John  Wesley,  clash  with  the  general  system  of  Methodism.' 
The  expression  attributed  to  the  Lord  Chancellor  in  Attorney' Oeneral  v.  Eardy^ 
1  Sim.  K.  S.  838,  with  respect  to  the  removal  of  dissentient  trustees, 
observed  upon. 

The  information  in  this  suit  was  filed  at  the  relation  of  Thomas 
Beaumont  and  James  Middlebrook,  two  members  of  the  society  of 
Wesleyan  Methodists  at  Birstal  in  Yorkshire.  It  stated  that  the 
religious  body  known  by  that  appellation  was  begun  to  be  formed 
by  John  Wesley  in  1789.  That  his  plan  was  to  unite  the  ^'  mem- 
bers "  into  ^'  societies,"  meeting  in  particifiar  localities ;  to  appoint 
^^  ministers  or  preachers  "  in  the  societies,  the  senior  being  called 
the  ^^  assistant  preacher  or  minister,"  and  ^^  stewards  "  for  the 
temporal  concerns  of  the  societies.  That  the  ^^  societies  "  were 
subdivided  into  small  companies  called  *^  classes/'  the  members  of 
which  were  charged  to  promote  each  other's  religious  edification, 
and  one  of  them  was  called  the  ^^  class-leader."    That  when  the 

societies  in  particular  neighbourhoods  were  sufficientlj  na- 
*  692    merous,  they  were  divided  into  "  circuits,"  comprising  *  the 

societies  contiguous  or  conveniently  accessible  firom  each 
other.  That  ^'  ministers  or  preachers  "  were  afterwards  appointed 
to  particular  circuits,  who,  by  the  direction  of  the  "  senior  or 
assistant  preacher  or  minister,"  itinerated  from  place  to  place 
within  the  circuit  as  occasion  might  require.  That  the  govern- 
ment and  direction  of  the  entire  body  was  originally  vested  in 
John  Wesley  exclusively,  and  that  he  appointed  the  ministers  or 
preachers  in  the  societies  or  circuits. 

The  information  then  stated  that  in  1744  John  Wesley  com- 
menced the  practice  of  summoning  certain  of  the  ministers  and 
preachers  to  meet  him  in  conference  and  assist  him  with  their 
advice  in  the  exercise  of  his  jurisdiction :  that  these  assemblies 
became  annual,  and  were  called  *'  The  yearly  Conference  of  the 

'  See  Attorney-General  o.  Murdoch,  1  De  G.,  M.  &  G.  86  and  notes;  The 
DubUn  Case,  88  N.  H.  459. 
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people  called  Methodists,"  and  that  after  its  organization  John 
Wesley  was  accustomed  to  act  in  the  exercise  of  his  jurisdiction 
IB  accordance  with  the  opinion  of  the  majority  so  assembled ;  and 
that  this  was  the  system  of  the  Methodists  in  operation  in  1750. 

The  information  then  stated  tfcat  in  or  before  1750  John  Wes- 
ley, with  the  assistance  of  his  brother  Charles  Wesley  and  William 
Grimshaw,  formed  a  society  at  Birstal  in  the  West  Riding,  which 
was  united  with  certain  neighbouring  societies  into  the  ^^  Birstal 
circuit ; "  and  that  in  August,  1751,  John  Wesley,  with  the  con- 
currence of  the  Conference,  appointed  John  Nelson  to  be  the 
preacher  of  the  Birstal  circuit.  That  in  or  before  that  year  the 
society  at  Birstal  bought  a  close  of  land  there  upon  which  they 
built  a  tenement  and  of&ces,  part  of  which  they  appropriated  as 
a  meeting-house  and  the  other  part  as  a  residence  for  their  min- 
isters' or  preachers ;  and  that  the  purchase-money  and  fund  for 
building  was  provided  partiy  by  the  Toluntary  subscriptions 
of  the  *  members  of  the  society  and  others,  and  partly  by  *  593 
money  borrowed  at  interest  upon  the  personal  security  of 
the  persons  to  whom  the  property  was  conveyed  as  trustees. 

The  information  then  stated  the  conveyance  by  indenture  of 
bargain  and  sale  dated  the  8d  of  December,  1751,  of  the  premises 
described  as  the  ^^  New  Meeting  House  "  and  appurtenances,  then 
in  the  tenure  or  occupation  of  John  Nelson,  to  John  Rhodes  and 
eighteen  other  persons,  upon  trust  to  permit  and  suffer  John 
Wesley,  and  such  other  person  and  persons  as  he  should  for  that 
purpose  fi-om  time  to  time  nominate  and  appoint,  at  all  times 
during  his  life  at  his  will  and  pleasure,  to  have  and  enjoy  the  free 
use  and  benefit  of  the  said  premises,  —  that  he  John  Wesley,  and 
such  person  or  persons  as  he  should  so  appoint,  might  therein, 
preach  and  expound  God's  holy  Word ;  and  from  and  after  his 
decease,  upon  similar  trusts  to  Charles  Wesley  and  his  appointees, 
during  his  life  ;  and  from  and  after  his  decease,  upon  similar  trusts 
to  William  Grimshaw  and  his  appointees,  during  his  life ;  and 
from  and  after  the  decease  of  the  survivor  of  them  John  Wesley, 
Charles  Wesley,  and  William  Grimshaw,  then  upon  trust,  that  the 
parties  of  the  second  part  (the  nineteen  trustees  to  whom  the 
property  was  thereby  conveyed),  or  the  major  part  of  them,  or 
the  survivors  and  survivor  of  them,  and  the  major  part  of  the 
trsutees  of  the  said  house  and  premises  for  the  time  being,  should 
at  all  times  thereafter,  monthly  or  oftener,  at  their  discretion 
VOL.  nr.  30  [  466  ] 


*  593  CASES  IK  CHANCERY. 

nominate  and  appoint  one  or  more  fit  person  or  persons  to  preach 
and  expound  God's  holy  Word  in  the  said  house,  in  the  same  man- 
ner as  near  as  might  be  as  God's  holy  Word  was  then  preached  and 
expounded  therein :  and  upon  further  trust,  that  when  and  as  often 
as  any  of  the  said  trustees  for  the  time  being  should  happen  to  die, 
or  other  than  the  said  trustees  already  appointed,  should 

*  594   remove  their  or  his  place  or  places  of  *  abode  or  residence 

for  the  space  of  twelve  miles  or  more  from  the  said  house, 
or  should  resign  or  give  up  his  or  their  place  or  places,  station  or 
stations  of  such  trustee  or  trustees,  that  then  and  so  often,  so  soon 
afterwards  as  conveniently  might  be,  the  rest  of  the  trustees  for 
the  time  being  should  elect  and  choose  some  other  fit  person  or 
persons  to  be  trustee  or  trustees  to  fill  up  such  vacancies  and  keep 
up  the  number  of  nineteen  trustees :  and  that  when  and  so  often 
as  the  number  of  the  trustees  in  whom  the  legal  estate  in  the  said 
house  and  premises  for  the  time  being  should  be  vested  should  be 
reduced  to  the  number  of  five  or  less,  that  then  and  so  oft;en  as 
soon  as  conveniently  might  be  after  the  whole  number  of  the 
trustees  should  be  filled  up  and  made  nineteen,  the  trustee  or 
trustees  in  whom  the  legal  estate  should  be,  should  convey  and 
assure  the  said  house  and  premises  to  the  use  of  themselves  or 
himself  and  the  rest  of  the  said  trustees  for  the  time  being  and  all 
their  heirs  for  ever,  upon  the  same  trusts,  and  for  the  like  purposes, 
as  were  thereinbefore  declared,  and  so  from  time  to  time  for  ever 
thereafter,  as  often  as  the  said  trustees  should  be  reduced  to  tlie 
number  of  five  or  any  less  number,  whereby  the  said  trusts  might 
have  a  perpetual  duration  and  continuance,  and  might  not  come  to 
and  vest  in  the  heirs  of  any  surviving  trustee ;  provided  always, 
and  it  was  thereby  declared,  that  every  such  preacher  or  minister 
from  time  to  time  appointed  as  aforesaid,  so  long  as  he  should 
continue  in  his  said  oftice,  should  preach  or  expound  tvrice  every 
Sunday,  Christmas  Day,  New  Year's  Day,  and  Good  Friday ;  to  wit, 
in  the  morning  and  again  in  the  evening,  and  once  every  Thursday 
in  the  evening,  in  or  at  the  place  aforesaid,  as  had  been  usual  and 
customary  to  be  done. 

The  information  then  stated  the  death  of  nine  of  the  trus- 

*  595   tees  named  in  the  deed  of  1751,  —  the  erection  on  *  the 

trust  estate  by  means  of  subscriptions  of  a  cottage  used 
by  the  stewards,  class-leaders,  and  other  members  of  the  society  as 
occasion  required;  and  a  conveyance  dated  the  7th  May,  1782, 
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made  bj  the  surviying  trustees  of  the  first  part,  John  Wesley  and 
Charles  Wesley  of  the  second  part,  and  nine  other  persons  of  the 
third  part,  whereby  the  parties  of  the  first  and  second  parts  con- 
veyed the  premises  to  the  parties  of  the  third  part,  to  the  use  of 
the  parties  of  the  first  and  third  parts ;  and  that  a  declaration  of 
trust  dated  the  8th  of  May,  1782,  was  made  between  the  same 
parties,  whereby,  after  reciting  the  fact  and  object  of  the  original 
purchase,  —  the  conveyances  of  1751  and  1782,  —  that  by  reason 
of  the  increase  of  members  and  hearers  the  said  preaching-house 
had  become  insufiicient,  and  that  the  members  of  the  society,  as 
well  as  the  parties  to  this  declaration,  had  agreed  to  rebuild  and 
enlarge  it,  and  that  over  and  above  the  spontaneous  contrili^tions, 
350/.  would  be  wanted  to  defray  the  expense,  and  which  the  parties 
had  agreed  to  advance  upon  the  credit  of  the  rents  and  profits  to 
arise  from  the  pews  and  seats,  —  it  was  declared  that  the  prem- 
ises were  limited  to  the  parties  of  the  first  and  third  parts,  as 
concerning  the  messuage  or  tenement  with  the  stable,  hayloft, 
shed,  yard,,  garden,  croft,  and  otlier  conveniences  then  in  the 
occupation  of  John  ShaV,  upon  trust  that  the  trustees  and  the 
survivors  of  them,  and  the  trustees  for  the  time  being,  to  be  ap- 
pointed in  manner  thereinafter  mentioned,  should  permit  the  said 
John  Wesley,  and  such  other  persons  as  he  should  from  time  to 
time  appoint  during  his  natural  life,  to  have  and  enjoy  the  free  use 
and  benefit  of  the  said  premises, —  that  the  said  John  Wesley  and 
such  other  persons  as  he  should  appoint  might  therein  preach  and 
expound  God's  holy  Word  ;  subject,  nevertheless,  to  the  declaration 
or  agreement  therein  inserted  concerning  the  receipt  and  appli- 
cation of  the  rents  and  profits  to  arise  from  the  pews  or 
*  seats  in  the  preaching-house  so  to  be  rebuilt  and  enlarged  *  596 
as  aforesaid ;  and  after  his  decease,  upon  trust,  that  the 
trustees  for  the  time  being  should  permit  the  said  Charles  Wesley, 
and  such  persons  as  he  should  from  time  to  time  appoint  during 
his  life,  to  have  and  enjoy  the  said  premises  for  the  purposes  afore- 
said ;  subject,  nevertheless,  to  such  declaration  or  agreement  con- 
cerning the  pews  or  seats  as  aforesaid  ;  and,  from  and  inmiediately 
after  the  decease  of  the  survivor  of  them  the  said  John  Wesley 
and  Charles  Wesley,  upon  trust  that  the  trustees  for  the  time  being 
should  from  time  to  time,  and  at  all  times  for  ever  thereafter, 
permit  and  suffer  the  said  premises  to  be  held  and  enjoyed  for  the 
purposes  aforesaid,  by  such  persons  as  should  successively  be  chosen 
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and  appointed  to  preach  in  the  said  house  by  the  trustees  of  the 
premises  for  the  time  being ;  and  such  members  of  the  said  soci- 
ety as  had  been  elass-leaders  for  three  years  at  least  within  any  of 
the  circumjacent  villages  of  Birstal,  Great  Gomersal,  Little  Gom- 
ersal,  Birkenshaw,  Adwalton,  Drighlington,  Batley,  Carlinghow, 
and  Heckmondwike,  or  the  major  part  of  such  trustees  and  class- 
leaders.  And  it  was  thereby  provided  that  the  said  persons 
should  preach  no  other  doctrine  than  was  contained  in  Mr.  Wes- 
ley's Notes  upon  the  Old  and  New  Testament ;  and  also  that  they 
should  preach  in  the  said  house  twice  every  Sunday,  and  at  least 
one  evening  in  every  week;  and  also  that  from  and  after  the 
decease  of  the  survivor  of  them  the  said  John  Wesley  and  Charles 
Wesley,  every  person  who  should  be  so  appointed  to  preach  in  the 
said  house  should  hold  and  enjoy  the  said  premises  and  exercise 
the  function  or  office  of  a  preacher  or  pastor  there,  only  daring 
the  good-will  and  pleasure  of  the  major  part  of  such  trustees  and 
class-leaders  as  aforesaid ;  and  that  it  should  be  lawful  for  the 
major  part  of  such  trustees  and  class-leaders  to  deprive,  remove, 
or  suspend  the  preachers  or  pastors  of  the  said  society 
*  597  *  for  the  time  being,  at  their  free  will  and  pleasure,  and  to 
substitute  and  appoint  other  preachers  or  pastors,  in  the 
place  of  him  or  them  so  deprived,  removed,  or  suspended.  And  as 
concerning  the  said  then  lately  erected  house  or  cottage  with  the 
appurtenances  then  in  the  occupation  of  John  Hey,  upon  trust  that 
the  said  trustees  and  the  survivor  of  them,  and  the  trustees  for 
the  time  being,  should  from  time  to  time  and  at  all  times  there- 
after permit  and  suffer  such  persons  as  the  stewards  of  the  said 
society  for  the  time  being  should  appoint  to  serve  and  attend  the 
preachers  or  pastors  of  the  said  society,  and  no  other  persons  to 
have  and  enjoy  the  ground  rooms  of  or  belonging  to  the  said  house 
or  cottage.  And  as  concerning  the  chamber  of  or  belonging  to 
the  said  house  or  cottage  upon  trust  that  the  said  trustees  and  the 
survivor  of  them,  and  the  trustees  for  the  time  being,  should  from 
time  to  time  and  at  all  times  thereafter  permit  and  suffer  the 
stewards,  class-leaders,  and  other  members  of  the  said  society  to 
have  and  enjoy  the  fr^e  use  and  benefit  thereof,  to  the  intent  that 
such  stewards  might  therein  transact  the  business  and  concerns  of 
or  relating  to  the  said  society,  and  that  such  clasfr-leaders  might 
therein  meet  their  respective  classes  for  religious  conference  and 
instruction,  and  that  the  members  of  the  said  society  might  there 
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sit  and  remain  during  the  intervals  of  preaching  on  the  Lord's 
day  or  other  days.    And  it  was  thereby  further  declared  that  all 
and  every  the  said  tenements  and  premises  were  by  the  therein- 
before recited  indenture  limited  in  use  to  the  trustees  therein 
named  and  their  heirs  upon  this  further  trust,  that  they  and  the 
survivors  of  them  and  the  trustees  for  the  time  being  should,  from 
time  to  time  and  at  all  times  from  and  after  the  rebuilding  and 
finishing  of  the  said  preaching-house,  permit  and  suffer  the  stew- 
ards of  the  said  society  for  the  time  being  to  let  or  demise  from 
jear  to  year  and  no  longer  all  and  every  the  pews  and  seats 
therein  for  such  yearly  rents  as  *  to  them  the  said  stewards  *  698 
for  the  time  being  should  appear  to  be  reasonable,  and  to 
receive,  apply,  and  dispose  of  the  same  rents  in  such  manner  and  for 
such  intents  and  purposes  as  thereinafter  was  mentioned. ;  that  was 
to  say,  in  the  first  place,  in  repairing  and  supporting  the  said  prem- 
ises and  all  the  buildings  thereon  erected  or  to  be  erected,  and  in 
the  discharge  of  all  taxes  and  rates  which  should  be  imposed  on 
the  same  premises  or  any  part  thereof.     And  in  the  next  place,  in 
payment  to  the  said  persons  who  had  agreed  to  advance  the  said 
sam  of  3502.,  the  amount  so  advanced  as  therein  mentioned.     And 
in  the  next  place,  the  said  stewards  for  the  time  being  should  pay 
and  allow  for  and  towards  the  maintenance  and  support  of  the 
preachers  or  pastors  of  fte  said  society  for  the  time  being  such  an 
annual  sum,  not  exceeding  102.  a  year,  as  should  appear  to  the 
major  part  of  the  said  persons  who  had  so  as  aforesaid  agreed  to 
expend  the  said  sum  of  3502.,  or  of  the  survivors  of  them,  to  be 
reasonable  and  necessary ;  and  after  such  payments  as  therein- 
before mentioned   should  respectively  have  been  made,  then  the 
stewards  of  the  said  society  for*  the  time  being  should  yearly  and 
every  year  pay  all  the  rest  arid  residue  of  the  rents  and  profits 
which  should  arise  from  such  pews  and  seats  unto  the  said  before- 
mentioned  persons  for  and  towards  the  repayment  of  the  principal 
moneys  by  them  advanced   and  expended  in  or  about  the  said 
work ;  all  the  said  payments  to  be  made  ratably  and  in  proportion 
to  the  several  sums  so  advan'teed  by  them  respectively.     And  after 
such  principal  moneys  with  interest  should  be  fully  satisfied  and 
repaid,  then  the  stewards  of  the  said  society  for  the  time  being 
should  from  time  to  time  and  at  all  times  yearly  and  every  year 
pay  and  apply  all  the  clear  rents  and  profits  to  arise  from  the  said 
pews  and  seats,  after  deducting  for  repairs  and  lasting  improve- 
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ments  of  the  said  premises,  and  all  other  just  and  necessary  re- 
prises for  and  towards  the  maintenance  and  support  of 

*  599    *  the  preachers  or  pastors  for  the  time  being  of  the  said 

society.     And  it  was  thereby  further  declared  and  agreed 
that  from  time  to  time  and  at  all  times  after  the  decease  of  the 
survivor  of  them  the  said  John  Wesley  and  Charles  Wesley,  the 
stewards  of  the  said  society  should  be  appointed  and  displaced  bj 
the  preachers  of  the  said  society,  and  the  trustees  of  the  said 
premises  for  the  time  being,  and  such  class-leaders  as  aforesaid, 
or  the  major  part  of  such  preachers,  trustees,  and  class-leaders. 
And  for  the  more  regular  appointing,  displacing,  suspending,  or 
continuing  of  the  preachers  and  stewards  of  the  said  society,  in  all 
times  coming  from  and  after  the  decease  of  the  survivor  of  them 
the  said  John  Wesley  and  Charles  Wesley,  it  was  thereby  farther 
declared  and  agreed  that  public  notice  should  be  given  of  the  time 
of  holding  every  meeting,  for  the  purposes  aforesaid,  at  or  in  the 
said  preaching-house  on  three  successive   Sundays,  immediatelj 
after  evening  service  there,  and  the  same  should  not  be  held  until 
three  days  after  such  notice  given,  nor  at  any  other  place  than  the 
said  preaching-house.     And  it  was  thereby  further  declared  that 
aU  and  every  the  said  tenements  and  premises  were,  in  and  by  the 
said  last  recited  indenture,  limited  in  use  to  the  trustees  therein 
named  and  their  heirs,  upon  ftirther  trust  that  when  and  so  soon 
as  the  said  trustees  should  by  death  be  reduced  to  the  number  of 
seven,  then   such  seven  surviving  trustees  should  within  three 
months  next  after  such  vacancy  convey  and  assure  the  said  tene- 
ments and  premises  with  the  appurtenances  unto  twelve  other 
persons  (whom  they  the  said  surviving  trustees  and  such  class- 
leaders  as  aforesaid,  or  the  major  part  of  them,  should  in  that 
behalf  appoint)  their  heirs  and  assigns  to  the  use  of  such  surviv- 
ing trustees,  and  such  other  new  trustees  to  be  appointed  as 
aforesaid,  and  of  their  heirs  and  assigns  for  ever,  upon  the  trusts 

and  for  the  intents  and  purposes  thereinbefore  mentioned  and 

*  600   expressed  concerning  the  same  premises  respectively  *  and 

so  from  time  to  time  and  as  often  as  the  then  present  or 
any  succeeding  trustees  should  by  death  be  reduced  to  the  number 
of  seven. 

The  information  then  stated  conveyances  of  the  5th  of  Decent- 
her,  1809,  and  of  the  12th  of  August,  1812,  to  trustees  named 
Crowther  and  Street,  of  a  tenement  and  two  parcels  of  ground 
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adjacent  to  the  meeting-house,  which  were  purchased  by  the  society 
at  Birstal,  for  purposes  c6rresponding  with  or  auxiliary  to  those  of 
the  original  foundation,  and  that  the  premises  comprised  in  the 
conveyance  of  December,  1809,  were  occupied  by  one  of  the 
preachers  or  ministers  of  the  society  for  the  time  being  with 
the  consent  of  the  trustees  as  a  residence.  And  that  the  premises 
comprised  in  the  conveyance  of  1812,  except  so  much  as  formed 
the 'site  of  a  school-house  which  was  afterwards  erected  thereon, 
was  occupied  in  like  manner  and  with  like  consent  for  residental 
purposes. 

The  information  then  stated  two  indentures  of  bargain  and  sale 
dated  the  22d  of  January,  1818,  whereby  the  premises  comprised 
in  the  indentures  of  1751, 1782, 1809,  and  1812,  respectively,  were 
expressed  to  be  conveyed  to  seventeen  persons  as  new  trustees, 
and  also  a  Airther  conveyance  dated  the  7th  of  September,  1835, 
describing  such  part  of  the  same  premises  as  was  comprised  in 
the  deeds  of  1751  and  1782,  as  being  now  in  the  occupation  of 
the  Reverend  H.  Beech  and  J.  Stocks,  and  such  other  part  as  was 
comprised  in  the  deeds  of  1809  and  1812,  as  now  being  in  the 
occupation  of  the  Reverend  J.  Mortimer,  and  whereby  the  whole 
premises  were  expressed  to  be  conveyed  by  the  survivors  of  the 
trustees  named  in  the  conveyance  of  1818,  to  the  use  of  some  of 
Bach  survivors  and  of  other  persons  to  the  number  of  nine- 
teen in  the  whole,  and  that  by  deed  dated  ♦the  8th  of  Sep-  *  601 
tember,  1835,  such  nineteen  persons  and'  the  others  of  the 
surviving  parties  to  the  preceding  deeds  declared  the  trusts  to  be, 
as  to  the  premises  mentioned  to  be  in  the  several  occupations  of 
the  Reverend  H.  Beech  and  J.  Stocks,  upon  the  trusts  expressed 
in  the  deed  of  1782,  and  as  to*the  premises  mentioned  to  be  in  the 
occupation  of  the  Reverend  J.  Mortimer  upon  trust  at  all  times 
thereafter  to  permit  and  suffer  the  same  to  be  for  the  habitation, 
use,  or  residence  of  the  assistant  minister  or  preacher  who  should 
for  the  time  being  be  regularly  and  fairly  chosen  and  appointed  to 
preach  and  officiate  in  the  said  meeting-house  by  the  trustees  of 
the  premises  for  the  time  being,  and  such  members  of  the  said 
society  called  Methodists  as  had  been  class-leaders  for  three  years 
at  least  within  any  of  the  circumjacent  villages  therein  mentioned, 
or  the  major  part  of  such  trustees  and  class-leaders.  And  as  to 
the  said  school-house,  upon  trust  at  all  times  thereafter  to  permit 
and  suffer  the  same  to  be  used,  occupied,  and  enjoyed  for  the  puiv 
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poBe  of  teaching  and  instructing  therein  on  the  sabbath  days  the 
children  of  the  members  of  the  said  society  in  and  near  Birstal  as 
aforesaid,  and  such  other  children  as  should  from  time  to  time  be 
selected  for  that  purpose  by  the  trustees  for  the  time  being,  and 
such  class-leaders  as  aforesaid,  or  the  major  part  of  such  trustees 
and  class-leaders,  by  such  teachers  and  masters  as  should  from 
time  to  time  be  nominated  and  appointed  for  the  purpose  aforesaid 
by  the  trustees  for  the  time  being,  and  such  class-leaders  as  afore- 
said or  the  major  part  of  such  trustees  and  class-leaders.  And  it 
was  thereby  further  declaimed  that  the  premises  stated  to  be  in  the 
occupation  of  the  BeTcrend  J.  Mortimer,  and  the  said  school- 
house,  were  further  limited  to  the  trustees  therein  named  upon 
such  and  the  same  trusts  as  were  expressed  or  declared  in  and  by 
the  same  indenture  of  the  8th  of  May,  1782,  of  or  concern- 
*  602  ing  the  premises  therein  comprised,  or  upon  *  or  for  such 
and  so  many  of  the  same  trusts  as  were  applicable  to  the 
premises  stated  to  be  in  the  occupation  of  the  said  Beverend  J. 
Mortimer  and  the  said  school-house,  and  upon  no  other  trust 
whatever. 

The  information  stated  a  further  purchaBe  by  the  trustees,  and  a 
conveyance  to  them  of  the  25th  of  April,  1843,  of  a  small  piece  of 
land  adjoining  the  other  premises  upon  the  trusts  declared  by  ^e 
deed  of  the  8th  of  September,  1836,  or  such  of  them  as  were  then 
subsisting  and  applicable  to  the  land  thereby  conveyed ;  that  the 
purchase-money  for  this  ground  was  provided  by  voluntary  conlxi- 
butions  and  otherwise  as  the  purchase-money  for  the  original 
property  had  been  raised,  and  that  the  advances  mentioned  in  the 
deed  of  1782  had  been  long  since  repaid  with  interest. 

The  information  then  stated  the  deed-poll  of  the  28th  of  Feb- 
ruary, 1784,  executed  by  John  Wesley,  whereby  he  settled  the 
regulations  and  powers  of  the  "  Conference  "  declaring  the  persons 
being  100  in  number  of  whom  it  was  to  consist,  that  their  meet- 
ings should  be  annual  and  the  act  of  their  majority  to  be  binding, 
that  vacancies  should  be  supplied  and  officers  be  chosen  by  the  Con- 
ference, that  they  might  admit  into  or  expel  persons  from  con- 
nection with  their  body  or  admit  persons  upon  trial  to  be  preachers 
and  expounders  of  God's  holy  Word,  that  they  should  not  appoint 
any  person  to  the  use  and  enjoyment  of  any  chapels  belonging  to 
the  Methodists  who  was  not  either  a  member  of  Conference  or 
admitted  into  connection  with  them,  or  upon  trial,  nor  appoint  any 
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person  for  more  than  three  years  to  any  chapel  except  ordained 
ministers  of  the  Church  of  England,  and  that  whenever  the  Con- 
ference should  be  reduced  to  forty  for  three  yearly  assemblies,  or 
should  neglect  to  meet  for  three  years,  its  powers  should 
cease,  and  the  chapels  *  should  vest  in  the  trustees  upon  *  603 
trust  to  appoint  preachers  and  to  use  and  enjoy  the  same  as 
to  them  should  seem  proper.  The  information  stated  that  these 
regulations  were  assented  to  by  the  entire  body  of  the  Methodists, 
and  bad  since  been  invariably  accepted  and  adhered  to  by  that 
body.  It  stated  also  that  the  supreme  government  of  the  body 
had  vested  in  the  Conference  exclusively,  subject  to  the  regulations 
in  the  deed-poll  since  the  death  of  John  Wesley  in  1791. 

The  information  then  stated  the  steps  taken  by  the  Conference 
to  perfect  the  organization  and  secure  the  discipline  of  the  Meth- 
odist body:  the  constitution  of  districts  in  1791,  under  which 
the  Birstal  circuit  came  within  the  Leeds  district,  and  the  settle- 
ment of  the  scheme  of  trusts  for  their  meeting-houses  and  other 
properties  in  the  form  expressed  in  the  ^'  model  deed  "  of  the  8d  of 
July,  1832,  the  adoption  of  which  was  recommended  by  the  Con- 
ference to  the  connection  at  large,  and  by  which  model  deed  a 
piece  of  ground,  intended  to  be  the  site  of  a  meeting  and  dwelling 
house,  school-room  and  burial-ground,  at  Halifax  in  Yorkshire, 
was  conveyed  to  trustees,  upon  trusts  suitable  to  such  property 
belonging  to  Methodists,  providing  for  the  erection,  repair,  and 
rebuilding  of  the  edifices,  the  appropriation  of  the  meeting-house 
for  the  exclusive  use  of  the  ministers  or  preachers  appointed  by 
the  Conference,  and  of  the  school-rooms  for  schools  under  its  reg- 
ulation, and  containing  also  power  for  the  trustees  to  mortgage  the 
property  ;  to  secure  debts  of  the  trust ;  to  let  the  pews  and  houses 
and  dispose  of  the  graves ;  receive  the  income ;  pay  the  outgoings 
and  expenses,  including  interest  on  trust  debts  ;  and  to  apply  the 
surplus  towards  the  support  of  the  preachers  or  other  specified 
purposes  beneficial  to  the  Methodists,  with  provisions  for  the 
meetings  of  the  trustees,  auditing  of  the  accounts  for  sale 
of  the  trust  *  property  with  consent  of  the  Conference,  *  604 
and  in  certain  cases  without  such  consent,  for  the  applica- 
tion of  the  proceeds  for  specified  purposes  beneficial  to  the  body, 
and  for  the  appointment  of  new  trustees. 

The  information  averred  that  the  declarations  of  trust  of  the 
properties  acquired  in  1751,  1809,  and  1812  were  none  of  them 
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contemporaneous  with  the  acquisition  of  the  property ;  that  the 
declaration  of  1751  was  originally  defective,  and  tliat  the  lapse  of 
time  and  alteration  of  circumstances  had  rendered  it  inappropriate, 
and  that  the  declarations  of  1835  and  1843  were  also  defective 
and  inappropriate ;  that  the  paramount  intention  of  the  purchasers 
of  1751  was  that  the  property  should  be  held  by  the  trustees  for  a 
meeting-house  in  accordance  with  the  constitution  of  Methodism; 
and  that  the  paramount  intention  of  those  who  acquired  the  other 
premises  subsequently  was  that  they  should  be  held  and  appro- 
priated upon  trusts  ancillary  to  the  chapel  trust  and  in  accordance 
with  the  constitution  of  Methodism,  having  regard  to  the  ditferent 
natures  of  the  properties.     The  information  stated  that,  with  the 
consent  of  the  trustees,  the  society  at  Birstal,  and  the  preachers 
or  ministers,  stewards,  class-leaders,  and  other  officers  thereof,  had 
always  had  and  enjoyed  the  actual  occupation  of  the  premises,  in 
conformity  with  the  original  intentions  and  the  constitution  of 
Methodism,  which  had  in  some  respects  led  to  acts  not  apparently 
provided  for  by  the  declarations  of  trust;   that  it  was  not  in 
accordance  with  the  constitution  of  Methodism  that  the  appointr 
ment  or  removal  of  the  preachers  or  ministers  of  a  chapel  should 
belong  to  the  trustees  ;  that  the  entire  control  over  the  stationing 
and  removal  of  preachers  or  ministers  was  inherent  in  the  Confer- 
ence ;  that  it  was  not  possible  to  obtain  the  services  of  preachers 
or  ministers  belonging  to  the  Methodist  body  otherwise  than 
*  606    in  accordance  with  the  provisions  of  the  *  deed-poll ;  and 
that  the  trustees  had  never  appointed  or  removed  any  of 
such  preachers  or  ministers. 

The  information  stated  that  in  1846  a  debt  of  1150Z.  was  owing 
on  the  trust  account  in  respect  of  so  much  of  the  cost  of  the  pur- 
chases and  buildings  as  had  not  been  raised  by  voluntary  subscrip- 
tion, and  that  the  debt  was  in  the  same  year  increased  to  1800/. 
by  the  excess  of  expense  in  the  rebuilding  and  enlargement  of  the 
chapel  beyond  what  was  raised  by  subscription ;  that  the  course 
had  been  to  borrow  this  money  on  the  promissory  notes  of  the 
trustees,  which  were  renewed  and  changed  from  time  to  time ;  and 
the  information  stated  the  names  of  the  makers  and  payees  of  the 
existing  notes,  and  tlie  sums  respectively  due  upon  them. 

The  information,  after  stating  a  resolution  which  the  trustees 
had  made  in  1846  for  the  appointment  of  some  new  trustees  and 
the  settlement  of  the  chapel  affairs  upon  the  Conference  plan, 
[474] 


ATTOBNET-GEMEBAL  V.  CLAPHAM.  *  605 

stated  that  there  were  now  four  vacancies  in  the  trusteeship ;  that 
five  of  the  defendants,  J.  Fawcett,  D.  Hopkinson,  A.  Livesej,  B. 
i^ands,  and  W.  Burrell,  had  ceased  to  be  members  of  "the  Methodist 
IkxIj,  and  had  joined  some  other  religious  communions ;  that  they 
ought  to  be  removed  from  being  trustees,  and  that  new  trustees 
should  be  appointed.  And  the  information  averred  that  the  Con- 
ference was  sufficiently  represented  in  the  suit  by  the  defendants 
the  Rev.  John  Scott,  the  president,  and  the  Rev.  J.  Farrer,  the 
secretary. 

The  information  prayed  that  it  might  be  declared  that  the  meet- 
ing or  preaching  house,  chapel,  lands,  and  premises  comprised  in 
the  deed  of  1751  were  acquired  by  the  original  trustees,  subject  to 
trusts  appropriating  the  same  as  a  place  of  religious  wor- 
ship for  the  people  called  *  Methodists  in  the  connection  of  *  606 
the  late  John  Wesley,  and  to  be  used  in  accordance  with 
the  religious  constitution  of  the  said  people ;  and  that  it  might  be 
declared  that  the  buildings,  lands,  and  premises  comprised  in  the 
deeds  of  1809, 1812,  and  1843,  respectively,  were  acquired  by  the 
trustees  subject  to  trusts  appropriating  the  same  for  purposes  cor- 
responding with  or  auxiliary  to  the  purposes  for  which  the  premises 
comprised  in  the  deed  of  1751  were  then  applicable ;  and  that  it 
might  be  declared  that  the  deeds  of  1751, 1809, 1812,  and  1843 
did  not  sufficiently  declare  or  adequately  provide  for  the  objects  of 
fbe  fctandations,  and  that  the  trust  premises  ought  henceforth  to 
V  held  and  appropriated  by  the  trustees  thereof  for  the  time  being, 
upon  such  scheme  of  trusts  as  would  best  effectuate  the  object  of 
the  foundations,  regard  being  had  to  the  existing  circumstances 
of  the  case.  That,  if  the  Court  should  think  proper,  the  five  de- 
fendants who  had  ceased  to  be  members  of  the  Methodist  body 
might  be  removed  from  being  trustees,  and  that  new  trustees  might 
be  appointed  to  supply  the  existing  vacancies  and  any  other  vacan- 
cies occasioned  by  the  decree  ;  and  that,  if  it  should  appear  to  the 
Court  that  the  "  model  deed  "  of  1832  contained  a  fit  and  proper 
scheme  of  trusts  for  carrying  the  objects  of  the  aforesaid  founda- 
tions into  effect,  regard  being  had  to  any  declarations  the  Court 
might  make  on  the  subject,  and  regard  being  also  had  to  the  exislr 
ing  circumstances  of  the  case,  then  that  the  trust  properties  might 
be  vested  in  the  continuing  and  new  trustees,  upon  the  trusts  of 
the  said  "  model  deed ; "  or,  if  the  Court  did  not  approve  of  the 
'*  model  deed,"  then  that  the  Court  might  approve  and  settle  a 
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scheme  of  trusts  fit  and  proper  for  carrying  the  objects  of  the  foun- 
dation into  effect,  and  that  the  trust  properties  might  be  vested 

upon  tiie  trusts  embodied  in  such  scheme. 
*  607        *  When  the  cause  came  on  to  be  heard  before  the  Vice- 

Chancellor  Wood,  (a)  the  defendants  J.  Pawcett,  D.  Hop- 
kinson,  A.  Livesej,  B.  Sands,  and  W.  Burrell,  five  of  the  trustees 
of  the  chapel,  who  dissented  from  the  views  of  the  relators,  appeared 
and  opposed  the  relief  sought  by  the  information.  The  Yice-Ghan- 
cellor,  however,  being  of  opinion  that  the  relators  were  entitled  to 
a  declaration  establishing  the  right  of  the  Conference  to  appoint 
the  preachers  to  the  chapel  in  question,  made  the  following  decree: 
"  1.  It  appearing  to  the  Court  that,  at  the  date  of  the  indenture 
of  the  3d  day  of  December,  1751,  in  the  information  filed  in  this 
cause  mentioned,  the  building  called  'The  new  meeting-house' 
therein  mentioned,  situate  at  Birstal,  in  the  county  of  York,  was 
erected  by  and  for  the  use  of  the  society  originally  formed  under 
the  ministry  of  John  Nelson  in  the  said  information  mentioned ; 
and  that,  at  the  date  of  the  said  indenture,  such  society  had  been 
united  to  and  formed  part  of  a  larger  association  organized  by  the 
Rev.  John  Wesley,  and  by  him  styled/  The  people  called  Method- 
ists ; '  and  that  such  larger  association  consisted  of  societies,  sev- 
eral of  which  were  respectively  united  together  in  circuits ;  and 
that,  for  each  of  such  circuits,  travelling  preachers  were  from  time 
to  time  appointed  to  minister  in  the  chapels  of  the  circuit  by  &e 
said  John  Wesley,  with  the  advice  of  certain  preachers  called  to^ 
gether  by  him  to  a  yearly  conference,  one  of  which  preachers  was 
styled  Hhe  assistant,'  and  was  appointed  to  take  charge  of  the 
societies  in  the  circuit  and  of  the  other  preachei*s  therein,  and  that 
such  travelling  preachers  alone  performed  the  regular  ministrations 
and  services  in  the  several  chapels  of  the  circuit ;  and  it  further 
appearing  that,  at  the  date  of  the  said  indenture,  the  said  society 
at  Birstal  was  united  with  several  other  societies  in  a  circuit  called 

the  Birstal  circuit.  2.  This  Court  doth  declare  that  the 
*608    said  meeting-house  *or  chapel  and  premises  in  the  said 

indenture  mentioned  were  intended  and  ought  at  all  times 
to  be  used,  occupied,  and  enjoyed  as  a  place  of  religious  worship 
for  the  said  society  at  Birstal  of  the  said  people  called  Methodists, 
and  for  such  other  services  and  meetings  as  may  be  duly  held 

(a)  10' Hare,  540. 
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therein,  in  accordance  with  the  rules  and  regulations  of  the  said 
people  called  Methodists.  8.  And  doth  declare  that,  according  to 
the  true  intent  and  meaning  of  the  said  indenture,  the  preacher  or 
minister  therein  referred  to  and  directed  to  be  appointed  as  therein 
mentioned,  was  intended  to  be  and  ought  at  all  times  to  be  one  of 
the  preachers  of  the  circuit  of  which  the  said  society  at  Birstal  may 
form  a  part.  4.  And  it  further  appearing  to  the  Court  that  the 
said  circuit  preachers,  and  in  particular  those  of  the  Birstal  circuit, 
were,  at  and  before  the  date  of  the  said  indenture  and  at  all  times 
thereafter  during  the  lifetime  of  the  said  John  Wesley,  appointed 
either  by  the  said  John  Wesley  with  the  advice  of  the  said  Confer- 
ence, presided  over  by  the  said  John  Wesley ;  and  that  during  the 
lifetime  of  the  said  John  Wesley  the  members  of  such  Conference 
were  defined,  and  the  mode  of  continuing  the  same  regulated  by 
a  certain  deed-poll,  dated  the  28th  day  of  February,  1784 ;  and 
that,  since  the  death  of  the  said  John  Wesley,  the  appointment 
of  all  the  circuit  preachers,  and  in  particular  of  the  preachers  in 
the  said  Birstal  circuit,  has  been  made,  and  that  according  to  the 
roles  and  regulations  of  the  said  people  called  Methodists  such 
appointment  ought  to  be  made,  by  the  said  Conference  only. 
5.  This  Court  doth  declare  that  the  trusts  contained  in  the  said 
indenture  with  reference  to  the  appointment  of  a  preacher  in  the 
said  chapel,  after  the  decease  of  the  survivor  of  John  Wesley, 
Charles  Wesley,  and  William  Grimshaw,  therein  mentioned,  by 
the  major  part  of  the  trustees  for  the  time  being  of  the  said 
indenture,  cannot  *  be  carried  into  effect  consistently  with  *  609 
the  due  appointment  of  such  preacher  or  minister  as  by  the 
said  indenture  was  intended  to  be  provided  for  the  said  chapel ; 
and  that  the  said  trust  premises  ought  at  all  times  to  be  held  by 
the  trustees  for  the  time  being,  acting  under  the  said  indenture, 
upon  trust  to  permit  and  suffer  such  persons,  being  preachers  or 
ministers  of  the  Birstal  circuit,  or  of  the  circuit  of  which  the  said 
society  at  Birstal  may  for  the  time  being  form  part,  as  shall  from 
time  to  time  be  duly  appointed  by  the  said  Conference  for  that  pur- 
pose,  to  have  and  enjoy  the  free  use  and  benefit  of  the  said  trust 
prenuses  in  accordance  with  the  trusts  hereby  declared ;  and  also 
to  permit  such  services  and  meetings  to  be  performed  and  held 
therein,  and  by  such  person  or  persons,  and  in  such  manner,  as 
shall  be  in  accordance  with  the  rules  and  regulations  of  the  said 
people  called  Methodists.    6.  And  doth  declare  that  the  indenture 
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of  the  8th  day  of  May,  1782,  in  the  said  information  mentioned,  so 
far  as  it  purports  in  any  way  to  vary  the  trusts  in  the  said  indent- 
ure of  the  3d  day  of  December,  1751,  contained,  with  reference  to 
the  nomination  and  appointment  of  trustees  under  such  indenture, 
or  with  reference  to  the  nomination  and  appointment  of  a  minister 
or  preacher,  and  so  far  as  it  purports  to  confer  on  the  persons 
therein  named  or  described  the  power  of  removing  or  suspending 
any  preacher  or  minister,  or  otherwise  to  subject  the  premises 
therein  comprised  to  any  trusts  which  are  inconsistent  with  the 
rules  and  regulations  of  the  said  people  called  Methodists,  i&  void 
and  of  no  effect." 

The  decree  proceeded  to  deal  in  like  manner  with  the  deeds  of 
1809, 1812,  and  1843.  It  did  not  remove  the  five  defendants  who 
opposed  the  views  of  the  relators,  and  it  gave  all  parties  their 
costs  of  the  suit,  to  be  raised  by  sale  or  mortgage  of  the  trust 

premises. 
*610       *The  five  defendants,  who  opposed  the  views  of  the 

relators,  now  appealed  to  the  Lord  Chancellor. 
The  following  works  and  documentary  evidence  were  referred 
to  during  the  argument,  as  affording  evidence  or  information  relat- 
ing to  the  origin  and  foundation  of  the  trusts  generally,  and  the 
intentions  of  John  Wesley  with  regard  to  them,  and  to  the  founda- 
tion of  the  Birstal  society  and  meeting-house.  The  original  rules 
of  the  society  signed  by  John  and  Charles  Wesley,  dated  1743,  in 
the  eighth  volume  of  Wesley's  Life  and  Works ;  Qrindrod's  Com- 
.pendium  of  the  Laws  and  Regulations  of  Wesley  an  Methodism : 
Myles's  Chronological  History,  two  editions,  which  varied  in  some 
particulars ;  and  the  journal  of  Mr.  John  Nelson,  preacher  of  the 
gospel,  published  in  1851,  and  the  Minutes  of  Conference.  It  was 
also  in  evidence  that  in  the  Minutes  of  Conference  of  the  year 
1749,  when  questions  had  arisen  as  to  the  proper  mode  of  settling 
the  chapels  intended  to  be  appropriated  to  the  Methodist  body,  a 
form  of  a  deed  prepared  under  the  sanction  of  John  Wesley  was 
given,  whereby  the  object  might  most  convenientiy  be  obtained ; 
and  it  appeared  that  the  deed  of  1751  corresponded  in  almost 
every  particular  with  the  model  deed  of  1749,  with  the  exception 
that  in  the  deed  of  1749  the  power  of  appointing  preachers  after 
the  death  of  John  and  Charles  Wesley  was  given  to  the  Confer- 
ence, while,  by  the  deed  of  1751,  such  power  was  expressly  con- 
ferred on  the  trustees  for  the  time  being  of  the  chapel.  Some 
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entries  in  the  journal  of  Mr.  John  Nelson,  preacher  of  the  gospel, 
published  in  1851,  were  soilght  to  be  used  by  the  relators  as  evi- 
dence ;  bat  the  Lord  Chancellor  refused  to  admit  them  as  such 
without  further  proof  of  their  authenticity.  The  journal  contained 
the  following  letter  from  John  Nelson  to  John  Wesley,  and  was 
referred  to  frequently  in  the  argument,  and  also  commented  upon 
in  the  judgment  of  the  Vice-Chancellor  Wood  :  — 

*  "  Dear  Father  in  the  Lord, —  My  most  earnest  prayers  *  611 
with  my  best  love  for  you  and  your  brother  are,  that  God 
may  prosper  his  work  in  your  hands  more  and  more.  .  .  .  The 
stewards  and  trustees  of  the  chapel  we  are  building,  and  which  is 
now.  slated,  desire  you  to  give  them  advice  how  the  writings  must 
be  made  which  are  to  convey  the  power  into  the  hands  of  seven 
men  to  be  as  trustees,  and  for  what  use  the  house  and  ground  are 
to  be  employed ;  and,  as  it  is  intended  for  pious  uses,  whether  it 
most  not  be  enrolled  in  Chancery.  They  desire  you  to  send  a 
copy  of  the  deeds  of  some  of  the  houses  you  have  been  concerned 
in  as  soon  as  possible,  for  all  is  in  the  hands  of  one  man,  and  if 
he  should  die  it  would  cause  great  confusion  before  things  could 
be  properly  settled.  We  all  desire  an  interest  in  your  prayers  and 
your  advice  in  this  particular.  God  hath  opened  the  hearts  of  the 
people  beyond  expectation,  and  we  trust  he  will  send  help  from 
some  quarter  that  we  may  finish  what  we  have  begun  in  his  name* 
I  am  employed  in  hewing  stones  in  the  daytime,  and  at  night  call- 
ing sinners  to  the  blood  of  Jesus.  My  wife  joins  with  me  to  you . 
and  your  brother  and  all  the  Church  of  God  in  that  place.  We 
think  you  are  long  in  coming  to  see  us.  May  God  hasten  you 
hither. 

"  I  am  your  unworthy  son  in  the  Gospel, 
"  Birstal,  Yorkshire,  John  Nelson." 

«  August  19, 1750." 

Mr.  Jtolt  and  Mr,  Little^  for  the  relators,  in  support  of  the  Vice- 
Chancellor's  decree.  —  We  submit,  first,  that  the  deed  of  1761  does 
not  correctly  represent  the  wishes  and  intentions  of  the  original 
founders,  and  that  it  ought  to  be  rectified :  and,  secondly,  if  the 
Court  is  of  opinion  that  there  is  no  mistake  in  the  deed,  then  that, 
having  regard  to  the  evidence  in  the  cause,  it  is  manifest 
that  the  deed  does  not  adequately  *  provide  for  the  objects    *  612 
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which  the  founders  had  in  view ;  and  that  in  order  to  effectu- 
ate the  paramount  intention  of  the  founders,  which  was  to 
appropriate  the  chapel  as  a  place  of  religious  worship  for  the  peo- 
ple called  Methodists  in  the  connection  of  John  Wesley,  the  power 
of  appointing  preachers  ought  to  rest  in  the  Conference  alone; 
and,  therefore,  the  provision  in  the  deed  vesting  the  power  of 
appointment  in  the  trustees  must  be  rejected  as  being  inconsistent 
with  such  paramount  intention.  In  fact,  the  deed  itself  shows 
that  we  must  look  beyond  it  for  the  proper  exposition  of  its 
trusts,  and  that  it  must  be  re-formed  as  not  accurately  representing 
the  intentions  of  the  original  subscribers,  who  alone,  and  not  the 
trustees,  must  be  regarded  as  the  competent  authorities  to  declare 
the  nature  of  the  trusts.  Price  v.  Hathaway,  (a)  The  necessary 
result  of  not  re-forming  the  deed  in  this  particular  is  to  withdraw 
the  chapel  from  the  Conference  altogether.  The  journals  of  John 
Wesley  and  John  Nelson  clearly  show  that  their  views  of  the 
character  and  object  of  the  deed  of  1751  were  such  as  that  the 
regulation  of  the  discipline  and  doctrine  of  the  chapel  should  be 
subordinate  to  the  Conference,  the  powers  exercised  by  which 
body  is  the  necessary  and  legitimate  development  of  the  system  of 
John  Wesley  himself,  and  an  essential  part  of  the  constitution  of 
Methodism. 

[The  Lobd  Chancellor.  —  Nelson's  journal,  printed  upwards  of 
a  hundred  and  twenty  years  after  it  was  composed,  cannot  be  ad- 
mitted as  evidence  of  facts  occurring  a  hundred  and  twenty  years 
before  it  was  printed.] 

The  defendants  have  admitted  its  authority. 

[The  SougitobtGenebal.  —  But  we  have  not  admitted  its  ad- 
missibility as  evidence.] 

They  are  clearly  admissible  as  containing  contemporaneous  his- 
torical evidence  of  the  meaning  of  the  words  of  the  deed  of 
*  613    1751,  directing  the  appointment  of  preachers  to  *  expound 
God's  holy  Word  in  the  same  manner  as  it  was  then  ex- 
pounded in  the  lifetime  of  John  and  Charles  Wesley.    Shore  v. 

(a)  6  Mad.  804. 
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TFtfeoH.  (a)  In  the  case  o{  Attorney- General  v.  Drummon^j  Qi) 
Lord  St.  Leonards  said,  '^  What  I  am  prepared  to  act  on  subject 
to  correction  is  this :  I  shall  admit  evidence,  or,  if  not  furnished, 
I  will,  if  necessary,  look  for  evidence,  in  history,  in  records  and 
Acts  of  Parliament,  in  the  knowledge  of  the  times,  in  the  writings 
of  men  of  different  persuasions  on  ecclesiastical  subjects.  ...  I 
reject,  therefore,  at  once,  all  evidence  which  goes  to  show  what 
the  founders  thought,  what  their  opinions  were,  in  order  to  put  a 
construction  on  this  deed  ;  but  I  shall  not  exclude  evidence  to  show 
me  what  they  did. 

The  length  of  time  which  has  elapsed  affords  no  bar  to  the 
relief  prayed,  for  if  it  is  either  admitted  or  proved  that  the  deed 
as  drawn  was  not  in  accordance  with  the  spirit  of  its  founders,  this 
Court  will  rectify  it  after  any  lapse  of  time :  The  Attorney- General 
V.  The  Earl  of  Stamford  ;  (c)  especially  when  the  practice  of  ap- 
pointing preachers  has  confessedly  rested  with  the  Conference,  and 
been  exercised  by  them  for  upwards  of  seventy  years.  We  also 
rely  upon  the  observations  of  the  late  Vice-Chancellor  of  England 
in  the  case  of  Dr.  Warren,  which  is  to  be  found  in  Grindrod's 
Compendium,  p.  371,  App.  III.,  where  his  Honor  is  reported  to 
have  said,  ^'  It  is  to  be  observed  that  the  deeds  of  trust  are  not, 
according  to  my  humble  apprehension,  to  be  construed  merely  with 
regard  to  the  words  that  may  happen  to  be  contained  in  the  deeds 
themselves,  but  must  be  construed  and  looked  at  as  part  and  par- 
cel of  the  whole  machinery  by  which  the  great  body  of  We&- 
leyan  Methodists,  *  amounting  to,  I  believe,  nearly  a  million  *  614 
of  people,  is  kept  together,  and  by  which  Methodism  is  itself 
carried  on.  I  think  I  should  take  a  very  narrow  view  of  the  case 
if  I  contented  myself  with  merely  looking  at  the  words  of  the 
trust  deed,  and  not  going  further,  and  considering  whether,  from 
the  very  nature  of  the  transaction  and  the  matters  connected  with 
it,  some  circumstances  extrinsic  of  the  deed  must  not  be  taken  into 
consideration." 

Though  we  should  not  have  appealed  on  the  points,  yet  we  sub- 
mit that  the  Yice-Chancellor  has  miscarried  ih  not  removing  the 
five  trustees  whose  avowed  opinions  are  in  hostility  to  that  of  the 

(a)  9  CI.  &  Fin.  355. 

(6)  1  Dr.  &  War.  353 ;  see  p.  375 ;  8.  C.  on  appeal,  2  H.  L.  Gas.  337. 

(c)   iPha.  737. 
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Con&rence,  In  the  Matter  of  the  Norwich  Charities^  (a)  and  we  rely 
on  the  obseryations  of  your  Lordship  in  the  case  of  The  Attorney 
General  v.  Hardy  (6)  as  to  the  expediency  of  removing  trustees 
whose  conduct  clearly  indicates  a  want  of  sympathy  with  the  feel- 
ings and  interests  of  those  of  whose  rights  they  are  the  guardians. 
The  decree  is  also  wrong  in  allowing  the  defendants  their  costs 
out  of  the  estate. 

Mr.  TT.  M.  Jamei  appeared  for  the  president  and  secretary  of 
the  Conference,  and  for  the  trustees  who  supported  the  yiews 
of  the  Conference. 

The  Solicitor-General^  Mr.  Craig ^  and  Mr.  Cairns j  for  the  de- 
fendants, the  five  trustees,  who  were  the  appellants.  —  There  is 
not  one  tittle  of  legitimate  evidence  in  support  of  the  plaintiffi' 
contention,  which  rests  solely  on   assumption  that  the  deed  of 
1751   did  not  carry  into  effect  the  wishes  of  the  original  sub- 
scribers ;   nor  is  there  any  thing  in  the  pleadings  to  jus- 
•615    tify  a  declaration  to  that  *  effect.     On  the  contrary,  the 
express  provision  in  the  deed  itself,  which  furnishes  the  best 
exposition  of  the  paramount  intention,  negatives  such  assumption ; 
and  no  extrinsic  evidence  is  admissible  to  contravene  its  plain 
import.    Thus,  in  the  language  of  Baron  Parke,  in  his  opinion  in 
the  House  of  Lords  in  Lady  Mewley'^s  Case^  "The  deed  must 
speak  for  itself,  no  matter  what  she  intended  to  have  done,  even 
though  it  should  be  proved  by  her  own  mouth,  still  less  wfeat  it 
may  be  supposed  she  wished  to  have  done.     The  sole  question  is^ 
what  is  the  meaning  of  the  deed  ?  "     Shore  v.  Wilson,  (e)     And 
to  the  same  effect  are  the  obseryations  of  Lord  St.  Leonards  in  the 
case  of  2%e  Attorney- General  v.  Drummond^  (rf)  and  Lord  Cotten- 
HAM  on  appeal ;  (e)  nor  is  either  of  these  cases  an  authority  for  the 
admission  of  the  journals  of  Wesley  or  Nelson,  or  Myles's  Chrono- 
logical History,  the  two  editions  of  which  do  not  agree.    The 
utmost  latitude  which  has  been  allowed  vrith  respect  to  the  recep- 
tion of  extrinsic  evidence  has  been  to  admit  the  history  and  litera- 
ture of  the  day  to  expound  the  terms  used  in  the  vocabulary  of  the 

(a)  2  M.  &  C.  276.  (d)  1  Dru.  &  War.  S5S. 

(6)  1  Sim.  N.  S.  338 ;  see  p.  857.  (c)  2  H.  L.  Cas.  837. 

(c)  9  CI.  &  Fin.  355 ;  see  p.  558. 
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age  with  respect  to  matters  of  doctrine,  but  history  cannot  be 
received  as  a  proof  of  a  private  right  or  a  particular  custom.  2 
Phill.  on  Evidence,  p.  123,  ed.  9.  Here  the  evidence  is  received, 
not  with  reference  to  a  matter  of  doctrine,  but  of  fact.  And  even 
assuming  that  extrinsic  evidence  might  have  been  admissible  to 
explain  any  ambiguity  on  the  face  of  the  deed,  yet  in  the  present 
case  the  deed  is  not  only  not  ambiguous,  but  most  explicit.  John 
Nelson's  letter  is  clearly  inadmissible,  but,  if  admitted,  it  contra- 
dicts the  Vice-Chancellor's  theory  as  to  the  constitution  of  Method- 
ism, and  of  the  preachers  being  necessarily  itinerant ;  for  John 
Nelson  describes  himself  as  ''  hewing  stones  in  the  daytime 
and  wiiming  *  souls  at  night ; "  and  the  very  fact  of  the  deed  *  616 
of  1751  being  diflferent  from  the  "  model  deed  "  of  1749  in 
the  particular  as  to  the  appointment  of  preachers  after  John  Nel- 
son's inquiry  of  Wesley  how  "  the  writings  were  to  be  made  "  with 
reference  to  the  conveyance  to  the  trustees,  is  a  proof,  if  proof  were 
wanting,  that  the  original  subscribers  did  not  intend,  while  defer- 
ring to  the  supremacy  of  John  Wesley,  to  bind  themselves  to  the 
authority  of  an  unknown  body  who  might  succeed  him.  If  it  is 
true  that  the  authority  of  Conference  with  respect  to  the  appoint- 
ment of  pi*eachers  is  essential  to  the  constitution  of  Methodism, 
then  it  is  equally  true  that  the  original  subscribers  of  the  deed  of 
1751  did  not  intend  to  become  part  of  that  constitution.  The 
Vice-Chancellor  has  said  that  the  power  of  appointing  the  preach- 
ers ought  to  be  in  the  Conference,  and  that  in  so  declaring  he  is 
giving  effect  to  the  paramount  intention  of  the  founders ;  but  the 
doctrine  of  paramount  intention,  though  sometimes  applied  in  the 
construction  of  wiHs,  is  never  applied  in  construing  deeds :  he  has 
also  said  that  the  power  of  appointing  the  ministers  of  this  chapel 
cannot  rest  with  the  trustees,  without  being  repugnant  to  the  con- 
stitution of  Methodism ;  but  the  best  refutation  of  such  a  doctrine 
is  the  fact  that  John  Wesley  himself,  after  the  date  of  the  deed- 
poll  of  1784,  by  his  will  devised  the  chapel  at  Bath  to  trustees  to 
appoint  its  ministers.  It  is  also  to  be  observed  that  the  deed-poll 
of  1784,  which  is  in  part  only  set  forth  in  the  information,  does  not 
warrant  the  deduction  that  this  chapel  was  intended  to  be  handed 
over  to  the  authority  of  Conference,  for  that  deed  was  only  appli- 
cable to  chapels  settled  in  a  manner  in  which  this  was  not ;  namely, 
to  those  chapels  foimded  either  by  Wesley  himself  or  others,  but 
in  each  case  where  the  power  of  appointment  was  ultimately 
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vested  in  the  Conference,  the  object  being  to  define  the  term 

*  617    '  conference/    *  Moreover,  applying  the  principles  laid  down 

in  Lady  Hewley^s  Casey  (a)  the  Conference,  after  the  death 
of  Wesley,  being  a  very  differently  constituted  body,  both  in  doc- 
trine and  discipline,  from  that  founded  by  and  co-existent  with 
John  Wesley,  and  in  one  essential  particular,  viz.,  that  of  separa- 
tion from,  the  Church  of  England,  would  not  be  entitled  to  appoint 
the  preachers. 

With  respect  to  the  argument  drawn  from  the  usage  of  Confer- 
ence in  appointing  preachers  to  this  chapel,  the  answer  is  that  no 
usage  can  prevail  against  an  express  declaration  of  trust,  or  in  the 
words  of  Lord  Cottenham,  "  Contemporaneous  usage  is,  indeed,  a 
strong  ground  for  the  interpretation  of  doubtful  words  or  expres- 
sions, but  time  affords  no  sanction  to  established  breaches  of  trust : '' 
Drummond  v.  The  Attorney- General ;  (^b^  nor  can  the  argument 
be  ever  legitimately  advanced,  except  where  the  instrument  is  in 
ambiguous  language :  Shelford  on  Charitable  Uses,  p.  562 ;  Attor- 
ney-General V.  Murdoch  ;(jo)  Attorney- General  v.  Pearson,  (d) 
The  evidence  in  this  case  goes  the  length  of  showing  acts  amount- 
ing only  to  an  usurpation ;  but  the  fact  is,  that  the  trustees  have 
never  relinquished  the  right,  though  they  have  been  all  along  desi- 
rous of  acting  harmoniously  with  the  Conference.  That  this  right  was 
not  only  never  relinquished,  but  never  intended  to  be  relinquished, 
is  clearly  shown  by  reference  to  the  articles  of  pacification,  as 
given  in  the  first  volume  of  the  Minutes  of  Conference,  page  322, 
where  there  is  an  express  recognition  and  reservation  of  the  righte 
of  trustees  generally.  ^^  Nothing  in  these  articles  to  afiect  the 
rights  of  trustees."  The  analogy  of  the  second*  section  of  the  Act  7 
&  8  Vict.  c.  45  (the  Dissenting  Chapels'  Act)  is  in  favour  of  our 

contention,  excluding  usage,  as  the  key  to  religious  doctrine, 

•  618    in  every  *  case  where  there  had  been  a  clear  and  express 

definition  to  the  contrary  in  the  will,  deed,  or  other  instru- 
ment declaring  the  trusts  of  any  meeting-house.  With  respect  to 
the  removal  of  the  dissentient  trustees  the  Yice-Chancellor  has 
rightly  held  that  there  is  no  ground  for  their  dismissal.  There 
is  a  great  distinction  between  such  a  case  as  the  present,  where 
it  is  sought  to  substitute  new  trustees  when  there  is  no  vacancy, 

(a)  9  CI.  &  Fin.  355.  (c)  1  De  6.,  M.  &  G.  86. 

(&)  2  H.  L.  Gas.  837 ;  see  p.  861.  (d)  3  Mer.  400. 
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and  a  case  under  the  Municipal  Corporations  Act,  In  the  Matter  of 
the  Nortoich  Charities^  (a)  where  the  Lord  Chancellor  has  to  appoint 
Dew  trustees,  there  being  none  in  existence. 

Mr,  Rolt^  in  reply.  —  The  deed  of  1751  corroborates  our  view, 
by  providing  that  the  trustees  should  appoint  a  preacher  monthly 
or  oftener,  which  necessarily  implies  that  he  should  be  an  itinerant 
and  in  connection  with  the  constitution  of  Methodism.  With  re- 
spect to  the  ai-gument  drawn  from  the  reservation  of  the  rights  of 
trustees  generally  in  the  articles  of  pacification,  it  would  be  absurd 
to  draw  such  an  inference,  as  that  would  imply  that  the  framers 
of  those  articles  had  devised  a  scheme  which  should  frustrate  its 
essential  and  vital  principle  of  action,  and  ^ore  particularly  when 
the  reservation  can  be  satisfactorily  explained  by  referring  it  to 
the  maintenance  intact  of  the  rights  of  trustees  with  respect  to  the 
secular  economy  of  the  chapels,  such  as  the  management  of  pew 
rents,  4fcc.  As  to  the  frame  of  the  information  not  in  terms  pray- 
ing for  the  relief  obtained,  this,  being  a  charity,  clearly  gives  the 
Court  jurisdiction  to  'extend  other  relief  than  that  prayed.  The 
Aitomey-Creneral  v.  The  Cooper 9^  Company ;  (V)  Attorney- Q-enr 
eral  v.  Brereton.  (c) 

•The  Lord  Chancellor. — This  was  an  information  at  •BIO 
the  relation  of  two  gentlemen,  members  of  the  society  of 
Wesleyan  Methodists  at  Birstal  in  Yorkshire^  its  object  being  to 
obtain  the  direction  of  this  Court  as  to  the  proper  mode  of  admin- 
istering certain  of  the  trusts  relating  to  a  chapel  at  Birstal,  created 
by  several  deeds  set  out  in  the  inforijiation. 

The  earliest  deed,  and  that  on  which  in  truth  the  others  depend, 
is  a  deed  dated  the  8d  December,  1751.  [His  Lordship  here  briefly 
stated  that  deed,  and  its  effect  (see  ante^  page  593),  and  proceeded :] 
That  was  the  original  deed.  It  may  be  taken  as  established  that, 
from  the  time  of  the  execution  of  this  deed  up  to  the  year  1782, 
it»  trusts  were  duly  executed.  Mr.  Wesley  from  time  to  time 
appointed  a  preacher,  who  duly  preached  and  expounded  the  Word 
of  God  in  the  Birstal  chapel  according  to  the  terms  of  the  deed. 
In  that  year,  1782,  nine  of  the  nineteen  trustees  named  in  the 
deed  of  1751  had  died,  and  the  ten  survivors,  by  a  deed  of  bar- 

(a)  2  M.  &  C.  276.  (6)  19  Ves.  187.  (c)  2  Ves.  425. 

[486] 


*  619  CASES  IN   CHANCEBT. 

gain  and  sale  enrolled,  dated  the  7th  May,  1782,  conveyed  the 
trust  property  to  ten  new  trustees,  to  hold  to  them  to  the  use  of 
themselves  and  the  nine  survivors.  John  Wesley  and  Charles 
Wesley  are  named  as  conveying  parties  with  the  surviving  nine 
trustees.  John  Wesley  executed  the  deed,  but  Charles  Wesley  did 
not.  I  may  observe,  in  passing,  that  the  effect  of  this  deed  was 
to  vest  the  legal  estate  in  the  ten  new  trustees  only,  but  this  is  not 
material.  In  almost  all  these  bargains  and  sales  the  property  was 
conveyed  to  persons  to  the  use  of  them  and  the  old  trustees;  but 
I  have  looked  attentively  at  them  all,  and  probably  it  would  not 
have  made  any  difference,  but  in  every  case  the  preceding  trustees 
had  died,  so  that  it  was  immaterial  whether  the  legal  estate  was 
vested  in  the  new  ones  solely  or  in  the  new  ones  jointly  with  the 
preceding  persons. 

On  the  next  day  another  deed  was  executed  by  the  same 
*  620  *  persons  as  had  executed  the  former,  for  the  purpose  of 
declaring  the  trusts  on  which  the  property  was  to  be  held. 
[His  Lordship  here  stated  the  pui'port  and  effect  of  this  deed  (see 
ante^  page  695),  and  proceeded :]  It  appears,  therefore,  that,  before 
the  year  1782,  additional  buildings  had  been  erected  on  the  trust 
property,  and  that  a  considerable  enlargement  of  the  chapel  was 
then  contemplated,  to  provide  for  which  a  sum  had  been  raised 
by  voluntary  contributions,  and  farther  sums  were  agreed  to  be 
advanced  on  security  of  pew  rents.  The  declaration  of  trust  pro- 
vided for  raising  these  rents  by  the  trustees  and  for  the  application 
of  the  money  to  the  liquidation  of  the  contemplated  debt  and  the 
support  of  the  preacher.  During  the  life  of  Mr.  John  Wesley, 
who  in  fact  survived  his  brother  Charles,  the  preacher  was  to  be 
appointed  by  him,  as  had  been  provided  by  the  deed  of  1751. 
After  his  death  the  appointment  was  to  be  made  by  the  trustees, 
not  alone,  as  had  been  stipulated  by  the  former  deed,  but  in  con- 
junction with  the  class-leaders  of  several  adjoining  villages  enu- 
merated in  the  deed. 

The  information  states  that  shortly  after  the  date  of  these  deeds 
the  preaching-house  was  completely  rebuilt.  In  the  years  1809 
and  1812,  two  small  pieces  of  land  adjoining  the  meeting-house, 
on  one  of  which  a  house  had  been  built,  were  duly  conveyed  to 
Thomas  Crowther  and  Amos  Street  and  their  heirs ;  and  though 
no  declaration  of  trust  was  then  executed  by  them,  it  may  be  taken 
as  established  that  these  conveyances  were  made  in  order  that  the 
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land  conveyed  might  be  taken  as  an  addition  to  the  original  prop- 
erty, and  for  the  greater  convenience  of  its  occupants.  Before  the 
year  1818,  all  the  original  tinstces  of  1751  and  seven  of  the  nine 
additional  trustees  appointed  in  1782  had  died,  so  that  the  whole 
of  the  original  property  had  become  vested  in  the  two  only  surviv- 
ing trustees  of  the  deed  of  1782. 

*  These  two  surviving  trustees,  by  a  deed  of  bargain  and  *  621 
sale  enrolled,  dated  the  22d  January,  1818,  conveyed  to 
seventeen  new  trustees  to  the  use  (as  expressed)  of  themselves 
and  such  new  trustees ;  and  by  another  deed  of  the  same  date, 
Growther  and  Street  conveyed  the  lands  vested  in  them  to  the  use 
of  the  same  nineteen  trustees,  in  whom  the  original  property  then 
was  or  was  supposed  to  be  vested. 

Previously  to  the  year  1835,  nine  of  the  trustees  died,  and  five 
of  the  remaining  ten  were  desirous  of  retiring  from  the  tinist,  and 
accordingly,  by  an  indenture  of  bargain  and  sale  enrolled,  dated 
the  7th  September^  1835,  the  ten  surviving  trustees  conveyed  all 
the  trust  premises  to  fourteen  new  trustees  to  the  use  of  them- 
selves and  the  five  old  trustees  who  did  not  wish  to  retire,  and 
their  heirs. 

By  a  declaration  of  trust,  dated  on  the  following  day,  namely, 
the  8th  September,  1835,  and  made  by  the  five  continuing  and  the 
fourteen  new  trustees,  it  was  declared  that  the  property  was  to  be 
held  upon  trusts  substantially  the  same  as  had  been  declared  by 
the  deed  of  1782,  except  that  one  of  the  villages,  the  class-leaders 
of  which  were,  according  to  the  deed  of  1782,  to  concur  with  the 
trustees  in  appointing  the  preacher,  was  omitted  in  the  deed  of 
1835.  Nine  villages  were  named  in  the  former,  and  only  eight  in 
Uie  latter  deed. 

By  indenture  of  bargain  and  sale  dated  the  25th  of  April,  1843, 
another  small  piece  of  ground  adjoining  the  chapel  was  conveyed 
to  the  trustees  of  the  deed  of  1835,  or  rather  to  the  seventeen 
survivors  of  them,  for  two  had  died  in  the  mean  time,  on  the  trusts 
declared  by  the  deed  of  1835. 

In  1846  the  chapel  was  rebuilt  on  an  enlarged  scale, 
•and  there  is  a  debt  of  1800/.  incurred  in  such  rebuilding,    •  622 
and  in  former  alterations  and  repairs  now  charged  on  the 
property.     At  or  about  the  time  of  the  last  alterations  and  rebuild- 
ing, disputes  arose  as  to  the  right  of  appointing  the  preacher,  the 
trustees  or  some  of  them  contending  that,  under  the  several  deeds 
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to  which  I  have  referred,  the  right  is  in  them  either  alone  or 
jointly  with  the  class-leaders  of  the  eight  or  nine  villages  adjoining 
Birstal,  whereas  the  relators  and  others  of  the  trustees  contend 
that  the  right  is  not  in  the  trustees,  but  in  the  body  called  the 
Wesleyan  Conference.  That  body  may  be  considered  as  owing  its 
actual,  definite  form  and  character  to  a  deed-poll  under  the  hand 
and  seal  of  John  Wesley,  dated  the  28th  February,  1784,  though 
it  had  unquestionably  existed  for  very  many  years  previously. 
That  deed-poll  is  thus  stated  in  the  information :  [His  Lordship 
here  read  the  statement  from  the  information  (see  ante^  page  602), 
and  observed :]  On  referring,  however,  to  a  printed  copy  of  the 
deed  itself,  which  is  admitted  to  be  accurate,  I  find  that  the  infor- 
mation has  not  given  a  correct  statement,  or  rather  has  not  given 
all  that  is  considered  by  the  appellants  as  material  to  the  proper 
understanding  of  that  deed.  His  Lordship  here  referred  to  the 
recitals  that  divers  buildings  called  chapels  had  been  given  and 
conveyed  by  John  Wesley  to  certain  persons  and  their  heirs  on 
trust  that  ^'  the  trustees  should  permit  and  suffer  John  Wesley  and 
such  persons  as  he  should  appoint  during  his  life  to  have  and 
enjoy  the  free  use  and  benefit  of  the  premises  to  expound  God's 
holy  Word  therein,  and  then  after  his  death  that  they  should  in 
like  manner  permit  and  suffer  Charles  Wesley,  his  brother,  or  such 
persons  as  he  should  appoint,  and  after  the  decease  of  the  survivor, 
of  them,  John  Wesley  and  Charles  Wesley  (the  third  gentleman 
Grimshaw,  it  may  be  remarked,  had  died  previously  to  this  time), 

then  on  the  further  trust  that  the  trustees  and  the  survivors 
*  623    of  them,  their  heirs  and  assigns  *  in  the  trusts  for  the  time 

being  should  permit  and  suffer  such  persons  and  for  such 
time  and  times  as  should  be  appointed  at  the  yearly  Conference  of 
the  people  called  Methodists  to  enjoy  the  property  and  preach 
therein."  That  was  a  recital  as  to  chapels  which  Mr.  Wesley  had 
himself  given  for  these  purposes.  The  next  recital  is  —  "And 
whereas  divers  persons  have  in  like  manner  given  or  conveyed 
many  chapels  on  the  same  trusts,  and  for  rendering  effectual  the 
trusts  created  by  the  said  several  gifts  or  conveyances,  and  that  no 
doubt  or  litigation  may  arise  with  respect  unto  the  same  or  the 
interpretation  or  true  meaning  thereof,  it  has  been  thought  expe- 
dient by  the  said  John  Wesley,  on  behalf  of  himself  as  donor  of 
the  said  chapels  with  the  messuages,  dwelling-houses,  or  appurte- 
nances before  mentioned,  as  of  the  donors  of  the  said  other 
[488] 


ATTORNET-OENERAL  V.  CLAPHAM.  *  623 

chapels  witli  the  messuages,  dwelling-houses,  or  appurtenances  to 
the  same  belonging,  given  or  conveyed  to  the  like  uses  and  trusts, 
to  explain  the  words  *  yearly  Conference  of  the  people  called 
Methodists,'  contained  in  all  the  said  trust  deeds  and  to  declare 
what  persons  are  members  of  the  said  Conference."  Then  it  goes 
on  and  declares  that  ^^  this  Conference  hath  always  heretofore  con- 
sisted of  the  preachers  and  expounders  of  God's  holy  Word, 
commonly  called  Methodist  preachers,  in  connection  with  and 
mider  the  care  of  the  said  John  Wesley,  whom  he  hath  thought 
expedient  year  after  year  to  summon  to  meet  him  in  one  or  other 
of  the  said  places  of  London,  Bristol,  or  Leeds,  to  advise  with 
them  for  the  promotion  of  the  Gospel  of  Christ  to  appoint  the 
said  persons,"  &c.  Then  it  declares  who  are  the  present  members 
of  the  Conference,  and  the  mode  in  which  that  body  is  tor  be  kept 
up  for  the  future.  The  distinction  between  the  deed  itself  and  the 
statement  of  it  in  the  information  being  that,  by  the  deed  itself,  it 
appears  that  this  definition  of  the  persons  who  were  to  constitute 
the  body  called  the  Conference  was  made  with  reference  to 
those  chapels  *only  in  which  after  the  death  of  John  *624 
Wesley  the  appointment  was  to  rest  with  them.  In  truth, 
for  any  other  purpose  it  does  not  seem  material  that  such  a  deed 
should  have  been  executed.  The  litigation  and  doubt  which  it  was 
the  object  of  Mr.  Wesley  to  prevent  was  a  litigation  and  doubt  as 
to  who  were  to  be  the  persons  actually  entitled  to  appoint  to  these 
chapels  after  his  death,  when  the  appointment  had  been  vested  in 
a  body  called  the  Conference.  That  was  what  was  put  forward  on 
the  part  of  the  defendants  who  have  appealed. 

The  relators  contend  that,  looking  to  the  history  of  this  chapel, 
its  original  connection  with  John  Wesley,  and  the  manifest  object 
of  its  founders,  the  appointment  of  the  preachers  must  rest  with 
the  Conference,  for  that  a  right  of  appointing,  preachers  in  any 
other  body  would  be  inconsistent  with,  and  subversive  of,  the  whole 
principle  of  the  Methodist  connection,  and  the  main  object  of  the 
present  information  is  to  establish  this  right  in  the  Conference. 
It  states  the  original  deed  of  1751,  and  the  subsequent  deeds  relat- 
ing to  the  chapel  and  the  other  trust  property,  and  also  the  deed- 
poll  of  1784,  by  which  the  Conference  was  organized,  and  the  three 
first  paragraphs  of  the  prayer  are  as  follows :  [His  Lordship  read 
them,  see  ante,  page  605.] 

The  point  for  decision  is,  whether  the  relators  have  established 
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a  title  to  this  relief.  That  they  are  not  entitled  to  what  thej  ask, 
on  the  face  of  the  deeds  themselves,  is  quite  certain.  The  provi- 
sion as  to  the  appointment  of  preachers  after  the  death  of  John 
Wesley,  Cliarlcs  Wesley,  and  William  Grimshaw,  i.e.  after  the 
death  of  Jolm  Wesley,  for  he  was  the  survivor,  is  perfectly  clear. 
There  is  a  variance  between  the  original  deed  of  1751,  and  the 
subsequent  deeds  of  1782  and  1835,  the  former  having 

*  625    vested  the  appointment  in  the  trustees  *  alone,  the  latter  in 

them  together  with  the  class-leaders  of  some  parishes  or 
villages  near  Birstal ;  and,  again,  there  is  a  variance  between  the 
two  latter  deeds,  for  one  of  the  villages  named  in  the  deed  of 
1782  is  not  named  in  that  of  1835 ;  but  on  no  possible  construc- 
tion of  any  ,of  the  deeds  could  it  be  contended  that  under  them 
the  Conference  had  any  title  whatever. 

Indeed,  this  was  not  disputed ;  but  it  was  argued  that  either 
the  original  deed  must  be  corrected  as  not  correctly  representing 
the  intentions  of  its  framers,  or,  if  this  cannot  be  done,  then  that 
looking  to  all  the  evidence  in  the  cause,  it  is  plain  that  the  deed 
does  not  adequately  provide  for  the  object  which  the  founders  of 
the  charity  had  in  view,  and  so  that  relief  must  be  given  in  spite 
of  the  deed,  in  order  to  carry  into  effect  the  paramount  object  of 
the  founders  not  fully  accomplished  by  the  deed. 

On  the  first  point,  that  the  Court  ought  to  correct  the  deed,  or 
to  act  on  it  as  if  corrected,  I  need  hardly  say  much.  The  propo- 
sition, though  made,  was  but  feebly  insisted  on.  Indeed,  it  must 
have  been  felt  to  be  untenable.  The  argument  was,  that  the  par- 
ties competent  to  declare  the  trusts  were  not  the  trustees,  but  those 
who  subscribed  the  funds  by  which  the  property  was  purchased. 
But,  in  the  first  place,  I  can  discover  no  evidence  showing  conclu- 
sively that  the  whole  of  the  money  was  not  subscribed  by  the 
nineteen  persons  to  whom  the  property  was  originally  conveyed. 
Even  if  the  contrary  of  this  were  shown,  and  it  were  made  out  by 
sufficient  proof  according  to  what  is  certainly  the  great  probability 
of  tlie  case,  that  other  persons  besides  the  nineteen  bargainees 
named  in  the  deed  of  1751  had  contributed  to  the  purchase,  still 
I  think  it  must,  in  the  absence  of  proof  to  the  contrary,  be  taken 
for  granted  that  those  other  persons  either  knew  and  ap- 

•  626    proved  of  the  trusts  actually  *  declared,  or  else  were  content 

to  delegate  to  the  trustees  tlie  power  and  duty  of  declaring 
them.    I  agree  with  the  Vice-chancellor  Wood  in  his  observations 
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on  this  part  of  the  case.  Where  a  fund  is  raised  for  a  charitable 
purpose  like  that  of  founding  a  chapel,  and  the  contributors  are  so 
numerous  as  to  preclude  the  possibility  of  their  all  concurring  in 
any  insti-ument  declaring  the  trusts,  but  such  a  declaration  is 
made  by  tlie  persons  in  whom  the  property  is  vested,  at  or  about 
the  time  when  the  sums  have  been  raised,  that  declaration  may 
reasonably  be  taken  primd  facie  as  a  true  exposition  of  the  minds 
of  the  contributors.  The  presumption  is  that  the  trusts  declared 
were  those  which  the  contributors  intended.  It  would  be  open  to 
them,  if  the  trusts  were  not  so  framed  as  to  effect  the  object  they 
had  in  view,  to  take  steps  for  getting  any  error  corrected.  If  no 
*  Buch  steps  are  taken,  it  must  be  assumed  that  the  instrument  de- 
claring the  trusts  fairly  embodies  the  intentions  of  the  contributors. 
The  present  information  must,  therefore,  be  disposed  of  on  the 
assumption  that  the  deed  of  1751  was  such  as  the  founders  of  this 
charity  meant  it  to  be. 

Starting,  however,  from  that  as  an  admitted  proposition,  the 
relators  contend,  they  have  shown  by  a  great  body  of  parol  evi- 
dence relating  partly  to  the  rise,  progress,  and  final  establishment 
of  the  Methodist  body,  and  partly  to  the  circumstances  connected 
with  the  foundation  of  this  chapel,  that  whatever  may  be  the  pro- 
visions of  the  deed,  the  founders  had  in  view  a  paramount  object, 
to  which  it  must  be  understood  they  meant  the  provisions  of  the 
deed,  if  necessary,  to  give  way.  The  paramount  object  of  those 
who  founded  the  chapel  was,  it  is  said,  to  appropriate  it  as  a  place 
of  religious  worship  for  the  people  called  Methodists  in  the  con* 
nection  of  the  Rev.  John  Wesley,  to  be  used  in  accordance  with 
the  religious  constitution  of  the  said  people.  It  is  further 
said  to  be  inconsistent  *  with  that  constitution  that  the  *  627 
preacher  should  be  appointed  by  any  other  authority  than 
that  of  the  Conference  ;  and,  therefore,  the  provision  in  the  deed 
of  1751,  vesting  the  power  of  appointment  in  the  trustees,  must  be 
rejected  as  being  inconsistent  with  the  great  primary  object  of  the 
founders.  This  view  of  the  case  is  substantially  adopted  by  the 
Vice-Chancellor,  as  appears  not  only  from  the  able  review  of 
the  facts  which  are  found  in  his  reported  judgment,  but  also  from 
the  decree  itself,  which  fully  states  the  ground  on  which  the  relief 
is  given.  [His  Lordship  here  read  the  first  seven  paragraphs  of 
the  decree  (see  a72^€,  page  607),  and  continued:]  The  following 
declarations  have  reference  to  the  other  deeds  whereby  the  subse- 
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quently  acquired   property  of  the   Birstal  chapel  was  conyeyed 
upon  the  same  trusts. 

Now,  speaking  with  all  the  diffidence  which  any  Judge  must 
experience  when  differing  from  the  Vice-Chancellor  Wood  on  any 
point,  and  more  especially  on  one  which  has  evidently  received  so 
much  thought  and  attention  from  him  as  the  present  case,  I  con- 
fess I  do  entertain  a  very  decided  opinion  that  this  is  a  purpose 
for  which   parol  evidence   is  altogether  inadmissible.     In  Lady 
Hewley^9  Case^  Shore  v.  Wil8<m,(^a)  and  in  the  later  case  from 
Dublin,  Drummond  v.  Attorney^ General j(b')  parol  evidence  was 
received  only  to  enable  the  Court  to  understand  and  construe  the 
deed  under  which  the  trusts  existed.    The  great  question  in  the 
former  case  was  as  to  what  was  the  sense  in  which  the  words 
"  godly  preachers  of  Christ's  holy  gospel "  were  to  be  understood 
in  the  deed  creating  the  trust ;  and  in  the  latter,  the  question  was 
in  like  manner  as  to  the  meaning  of  tlie  words  "  Protestant  dis- 
senters."   In  both  these  cases  the  parol  evidence  was  necesr 
•  628    sary,  in  order  to  enable  the  Court  *  rightly  to  understand 
the  deed.     Certain  words  were  used  which  it  was  necessary 
to  construe,  and  this  could  not  be  done  without  admitting  a  great 
deal  of  evidence  as  to  the  state  of  religious  parties  at  the  time 
when  the  deeds  were  framed.     For  such  a  purpose  the  evidence  was 
most  reasonable.     It  was  like  the  evidence  afforded  by  a  diction- 
ary, which  enables  us  to  translate  a  foreign  language ;  or  a  book 
of  science,  which  gives  us  the  meaning  of  words  of  art.    But 
neither  the  authority  of  Lord  Lyndhurst  in  this  Court,  nor  of 
Lord  St.  Leonards  in  Ireland,  nor,  finally,  of  the  House  of  Lords 
which  sanctioned   the  admission  of  such   evidence  in  the  two 
cases  I  have  referred  to,  afford  any  support  whatever  to  its  recep- 
tion in  this  case,  where  it  is  looked  to  not  for  the  purpose  of  ena- 
bling the  Court  better  to  understand  the  deed,  but  for  the  purpose 
of  proving  that  the  provision  in  the  deed  giving  the  appointment 
of  the  preachers  to  the  trustees  would,  after  the  death  of  Mr. 
Wesley,  clash  with  the  general  system  of  Methodism,  which  it  is 
supposed  would  not  have  been  intended  by  the  founders. 

It  was  indeed  argued  on  the  part  of  the  relators,  and  the  argu- 
ment was  to  some  extent  relied  on  by  the  Vice-Chancellor  in  his 
judgment,  that  parol  evidence  was  necessary  for  explaining  that 

(a)  9  01.  &  Fin.  856. 

(6)  1  Dru.  &  War.  363 ;  S.  C,  on  appeal,  2  H.  L.  Gas.  837. 
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part  of  the  deed  which  relates  to  the  preaching.    The  preachers, 
to  be  from  time  to  time  appointed,  were  to  preach  and  expound 
God's  holy  Word  "  in  the  same  manner,  as  near  as  may  be,  as 
God's  holy  Word  is  now  preached  and  expounded  there."     If  there 
were  now  any  question  as  to  how  God's  holy  Word  was  preached 
and  expounded  in  the  chapel  in  the  year  1751,  parol  evidence 
would  be  clearly  admissible  for  clearing  up  that  doubt.    But  I 
think  that  passage  merely  refers  to  the  doctrine  inculcated  and 
the  mode  of  inculcating  it.    It  cannot  surely  have  any  reference 
to  the  mode  of  appointing  the  preachers  or  the  persons  by 
whom  the  appointment  *  was  to  be  made,  considering  that    *  629 
the  provision  is,  that  after  Mr.  Wesley's  death  the  trustees 
shall  appoint  a  fit  person  to  preach  and  expound  in  tlie  same  man- 
ner, as  near  as  may  be,  as  God's  holy  Word  is  now  preached  and 
expounded.    The  preachers  were  then,  as  appears  from  the  deed, 
appointed  by  Mr.  Wesley.    The  deed  provides  that  he  shall  con- 
tinue to  appoint  them  during  his  life,  but  that  after  his  death  the 
trustees  shall  appoint;  the  words  which  follow  relate  clearly  to 
the  duties  of  the  preacher,  and  not  to  the  mode  of  his  appointment, 
and  I  repeat,  that  for  the  purpose  of  regulating  those  duties,  by 
showing  in  what  manner  God's  holy  Word  was  preached  in  1761, 
if  that  had  been  a  matter  in  controversy,  parol  evidence  would 
have  been  admissible;   but  no  question  has  been  raised  on  that 
h^d,  and  for  no  other  purpose  could  the  evidence  be  looked  at. 
Having  come  to  a  very  decided  opinion  on  this  point,  I  need  not 
go  at  all  into  the  question  as  to  the  effect  of  the  evidence  if  it  could 
legitimately  be  received.    At  the  same  time  I  perhaps  ought  to 
state  that  the  impression  left  on  my  mind  by  the  evidence  is  far 
from  satisfying  me  that  the  founders  of  this  charity  did  really 
intend,  in  all  circumstances  and  under  all  contingencies,  to  make 
themselves  part  of  what  is  called  the  system  of  Methodism. 

It  appears  from  the  Minutes  of  Conference  of  the  year  1749  that 
at  that  time  a  question  had  arisen  as  to  the  proper  mode  of  settling 
the  chapels  or  preaching-houses  which  it  was  intended  to  appro- 
priate to  the  Methodist  body ;  and  for  the  assistance  of  those  who 
might  desire  to  make  any  such  settlement,  a  form  of  deed  is  given 
in  the  Minutes  of  Conference,  whereby  the  object  might  be  most 
conveniently  obtained.  The  great  probability  is,  that  this  form 
thus  promulgated  in  1749  would  be  known  to  those  who  framed 
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*  630    the  deed  of  1751,  and  this  probability  *is  strengthened  by 

the  internal  evidence  arising  on  the  face  of  the  deed  itself. 
For,  comparing  it  with  the  form  given  in  the  Minutes  of  CJonfer- 
ence,  I  find  the  two  in  many,  indeed  in  most  particulars,  strikingly 
to  correspond.      But  in  the  form  contained  in  the  minutes  tbe 
power  of  appointing  preachers  was  given  eventually  to  the  C!onfer- 
ence,  whereas  in  the  deed  of  1751  it  is  given  to  the  trustees.    To 
my  mind  this  leads  almost  irresistibly  to  the  inference  that  the 
framers  of  tha  deed  of  1751,  when  they  prepared  it,  had  the  Con- 
ference form  before  them,  and  followed  it  in  most  of  its  provisions, 
but  that  in  the  clause  relating  to  the  appointment  of  preachers 
after  Mr.  Wesley's  death  they  intentionally  deviated  from  it,  giving 
the  power  to  the  trustees  and  not  to  the  Conference.    I  am  fortified 
in  this  opinion  by  what  occurred  thirty-one  years  afterwards,  namely, 
in  1782,  when  new  trustees  were  appointed.     There  had  been  orig- 
inally nineteen  trustees.     In  1782  the  number  was  reduced  to 
ten,  and  they  appointed  nine  new  trustees.    Mr.  Wesley  himself 
was  a  party  to  this  deed,  and  the  power  of  appointing  preachers 
after  his  death  is  still  reserved  to  the  trustees  as  it  had  been  pre- 
viously, save  only  that  certain  other  local  officers  of  the  Wesleyan 
body  resident  in  the  neighbourhood  were  associated  with  them. 
The  fair  inference  from  this  is,  that  the  intention  of  excluding 
the  Conference,  which  had  begun  in  1761,  remaiued  in  full  force  up 
to  1782.     The  alteration  made  by  associating  with  the  trustees  the 
class-leaders  of  some  neighbouring  villages  (whether  valid  or  not 
we  need  not  consider)  certainly  indicates  an  enduring  intention 
to  exclude  the  Conference,  and  so  to  deviate  from  the  model  form 
of  settlement  propounded  in  1749. 

These  considerations  lead  me  to  believe  that  this  Birstal  society 

were  indeed  desirous  of  being  members  of  the  Methodist  body,  but 

that  they  would  not  consent  to  be  so  at  the  expense  of  put- 

*  631    ing  out  of  their  own  hands  the  *  power  of  appointing  their 

preachers.  If  retaining  that  power  they  could  be  members 
of  the  Methodist  body,  they  were  ready  and  anxious  to  be  so ;  but 
if  by  retaining  such  a  power  they  were  no  longer  Methodists,  then 
they  must  cease  to  be  so.  The  retention  of  that  power  was  from 
the  first  made  an  essential  part  of  the  trust,  and  I  see  nothing 
warranting  me  in  saying,  even  if  that  were  a  matter  into  which 
I  could  lawfully  inquire,  that  the  connection  with  Methodism  was 
the  paramount  and  the  power  of  appointing  these  preachers  a 
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seeondary  object,  rather  than  that  the  latter  was  the  primary,  and 
the  former  the  secondary  object. 

Tlie  result,  therefore,  is,  that  I  am  unable  to  concur  in  the  view 
of  this  case  taken  by  the  Court  below.  The  decree  pronounced 
by  the  Vice-Chancellor  declares  that  the  chapel  in  question  ought 
at  all  times  to  be  used  as  a  place  of  religious  worship  for  the  society 
atBirstal,  of  the  people  called  Methodists,  in  accordance  with  their 
rules,  and  that,  according  to  the  true  intent  and  meaning  of  the 
indenture  of  1751,  the  preacher  or  minister  therein  directed  to  be 
appointed  was  intended  to  be  at  all  times  one  of  the  preachers  of  the 
circuit  of  which  Birstal  might  form  part.  From  this  declaration  I 
feel  bound  to  dissent,  because  I  can  discover  nothing  which  entitles 
me  to  say  that  the  chapel  was  necessarily  to  be  used  as  a  place  of 
religious  worship  for  the  people  called  Methodists,  if  any  of  the  rules 
of  that  body  should  be  inconsistent  with  the  deed  of  1751,  and  I 
cannot  hold  it  to  be  the  true  intent  and  meaning  of  that  deed  that 
the  person  to  be  appointed  to  preach  and  expound  God's  holy  Word 
in  the  chapel  (the  expression  preacher  or  minister  used  in  the  decree 
is  not  found  in  the  deed)  was  necessarily  to  be  at  all  times  one  of 
the  preachers  of  the  circuit  of  which  Birstal  might  form  part. 

The  decree  then  declares  further  that  the  trusts  of  the 
deed  of  1751,  with  reference  to  the  appointment  of  *  a  *  632 
preacher  by  the  trustees,  cannot  be  carried  into  effect,  and 
that  the  trust  premises  ought  to  be  held  by  the  trustees,  on  trust 
to  permit  the  free  use  and  enjoyment  thereof  by  such  persons,  being 
preachers  or  ministers  of  the  Birstal  circuit,  as  shall  have  been 
duly  appointed  by  the  Conference  for  that  purpose.  My  views,  as 
I  have  already  expressed,  are  inconsistent  with  this  declaration. 

These  declarations  comprise  all  the  questions  which  were  really 
in  controversy  between  the  parties.  The  decree  goes  on,  it  is  true, 
to  appoint  new  trustees  in  the  place  of  some  who  had  died  and  of 
others  who  had  become  disqualified  under  the  deed  of  1751,  by 
removing  to  a  distance  of  above  twelve  miles  from  Birstal ;  but 
for  this  purpose  certainly  no  such  information  as  the  present  was 
necessary.  The  only  substantial  object  of  the  relators  was  to 
obtain  a  decree,  establishing  a  right  in  the  Conference  to  appoint 
the  preachers.  In  that  they  have,  according  to  my  view  of  the 
case,  failed ;  and  I  feel  bound,  therefore,  to  do  what  I  think  the 
Vice-Chancellor  ought  to  have  done,  namely,  to  dismiss  the  infor- 
mation with  costs. 
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Before  I  part  with  this  case  (I  have  not  adverted  to  it  in  what 
I  have  written),  I  would  say  that  my  attention  has  been  drawn  to 
some  observations  which  fell  from  me  in  the  case  of  the  AtUrnej)- 
General  v.  Hardy ^  (a)  as  to  what  the  Court  would  do  in  the  case 
of  appointing  new  trustees,  and  as  to  whether  it  would  dismiss 
trustees  who,  although  they  had  not  misconducted  themselves, 
had  nevertheless  shown  themselves  not  to  sympathize  with  the 
body  for  whom  they  were  trustees.  I  extremely  doubt  whether 
I  did  not  there  go  too  far,  what  I  said  was  mei-ely  an  obiter  dictum, 
and  I  wish  not  to  let  this  case  pass  over  without  noticing  it,  so 
that  if  ever  the  question  should  arise,  I  may  not  have  that  dictum 
of  mine  quoted  without  haying  this  also  quoted  at  the  same  time, 
that  I  wish  to  withdraw  it. 


♦633  ♦UNDERWOOD  t;.   WING.i 

1S54.  December  13,  15.  1S55.  January  31.  February  3.  Before  die  Lord 
Chancellor  Lord  Ciunworth,  Mr.  Justice  Wiohtman,  and  Mr.  Baron 
Martin. 

A  testator  by  his  will  bequeathed  personal  estate  to  J.  W.  upon  trust  for  his 
the  testator^s  wife  absolutely,  and  in  case  his  said  wife  should  die  in  his  life 
time  he  directed  that  all  his  said  estate  should  be  held  by  his  said  trustee 
upon  certain  trusts  (which  failed),  and  subject  to  those  trusts  he  bequeathed 
all  his  property  to  J.  W.  absolutely:  Hdd^  that  the  gifl  to  J.  W.  wa.< 
dependent  on  the  event  of  the  testator  surviving  his  wife,  and  that  J.  W.  did 
not  become  entitled  from  the  mere  fact  of  the  gift  to  the  wife  failing  to  hare 
practical  operation.* 

The  testator  and  his  wife  were  shipwrecked  and  drowned  at  sea,  one  ware 
sweeping  both  of  them  together  into  the  water,  after  which  they  were  nerer 
seen  again.  On  the  question  being  raised  between  the  next  of  kin  of  the  tes- 
tator, and  J.  W.,  who  claimed  under  the  limitations  of  the  will:  Hdd^  first, 
that  the  onus  of  proof  that  the  husband  was  the  survivor  was  upon  J.  W. ; 
secondly,  that  it  was  requisite  to  produce  positive  evidence  in  order  to  enable 
the  Court  to  pronounce  in  favour  of  the  survivorship ;  and,  thirdly,  that  no 
such  evidence  having  been  produced,  the  next  of  kin  was  entitled. 

By  the  law  of  England  the  question  of  survivorship,  in  cases  of  the  above 

(a)  1  Sim.  N.  S.  338 ;  see  p.  357. 

'  S.  C,  19  Beav.  459;  another  branch  of  the  same  case  was  Wing  v.  An- 
grave,  8  H.  L.  Cas.  283. 

*  See  1  Jannan  Willa  (dd  Eng.  ed.),  315 ;  2  ik.  704,  756 ;  Hannam  o.  Sims, 
2  De  6.  &  J.  151. 
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descriptioD,  is  matter  of  evidtoce,  and  not  of  positive  regulation  and  enact- 
ment as  in  the  French  Code ;  and  in  the  absence  of  evidence  there  is  no  con- 
clusion of  law  on  the  subject.' 
The  next  of  kin  stands  as  to  personalty  in  the  same  position  as  the  heir-at-law 
as  to  realQr,  and  the  person  claiming  against  him  must  make  out  his  title. 

This  was  an  appeal  by  the  defendant  William  Wing,  from  a 
decree  of  the  Master  of  the  Rolls  dated  the  18th  July,  1864, 
whereby  his  Honor  declared  the  plaintiff  to  be  entitled  to  the  resi- 
due of  the  personal  estates  of  John  Underwood  and  Mary  Ann 
his  wife,  the  testator  and  testatrix  in  the  cause.  The  following 
are  the  facts  out  of  which  the  question  between  the  parties 
arose. 

On  the  4th  October,  1853,  John  Underwood  and  Mary  Ann  his 
wife,  in  contemplation  and  under  the  intention  of  going  to  sea 
on  a  voyage  to  Australia,  duly  made,  signed,  and  published  their 
respective  last  wills  and  testaments,  both  bearing  date  the  4th 
October,  1853,  and  containing  mutual  dispositions  for  the  benefit 
of  the  surviyor  of  them  the  said  testator  and  testatrix. 

*John  Underwood,  by  his  said  will,  disposed  of  his  real  *634 
and  personal  estate  in  the  words  and  form  following :  ^'  I 
direct  that  all  my  just  debts,  funeral  and  testamentary  expenses, 
may  be  fully  paid  and  satisfied.  I  give  and  devise  all  and  singular 
my  lands,  tenements,  and  hereditaments,  and  real  estate  whatso- 
ever and  wheresoever,  to  which  I  am  or  any  person  or  persons  in 
tiiist  for  me  is  or  are  seised  or  entitled,  and  all  and  singular  my 
goods,  chattels,  moneys,  and  securities  for  money,  and  all  other 

■  Wing  o.  Angrave,  8  H.  L.  Cas.  188 ;  In  re  Phen^'s  Trusts,  L.  R.  5  Gh. 
Ap.  139,  145,  146 ;  In  re  Green's  Settlement,  L.  R.  1  £q.  288.  A  similar  case 
an»e  in  Maaaachusetts,  where  a  father  seventy  years  of  age,  and  his  daughter 
thirty-three  years  old,  being  on  board  a  steamboat  that  was  lost  at  sea,  both 
perished  in  the  same  calamity,  and  no  special  circumstances  were  known  which 
tended  to  prove  that  one  died  before  the  other.  The  conclusion  arrived  at  by 
the  Court  waa  that  there  was  no  legal  presumption  that  either  survived  the 
other.  Coye  v.  Leach,  8  Met.  371.  See  also  Bamett  o.  Tugwell,  31  Bear. 
%.  Hot  ia  there  any  presumption  of  law  that  both  died  at  the  same  time. 
Wing  ff.  Angrave,  8  H.  L.  Cas.  183 ;  post,  660,  661.  The  onus  of  proving  that 
tiie  death  of  a  person,  presumed  to  be  dead  because  he  has  not  been  heard  of 
for  seven  years,  took  place  at  any  particular  time  within  the  seven  years  lies 
opoo  the  person  who  claims  a  right,  to  the  establishment  of  which,  that  fact  is 
enential.  In  re  Fhen^s  Trusts,  L.  R.  6  Ch.  Ap.  139.  See  In  re  Lewes^s 
Trusts,  L.  R.  11  £q.  236. 
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mj  personal  estate  and  effects  whatsoever  and  wheresoever,  and  of 
what  nature  or  kind  soever,  which  I  or  any  person  or  persons  in 
trust  for  me  or  for  my  benefit  shall  be  possessed  of  or  interested  in 
^t  the  time  of  my  decease,  unto  and  to  the  use  of  William  Wing,  of 
No.  163,  Bond  Street,  in  the  county  of  Middlesex,  watch-maker,  his 
heirs,  executors,  and   administrators,  according  to  the  several 
natures  and  qualities  thereof  respectively,  upon  trust  for  my  wife 
Mary  Underwood,  her  heirs,  executors,  administrators,  and  assigns 
absolutely.    And  in  case  my  wife  shall  die  in  my  lifetime,  then  I 
direct  that  my  said  real  and  personal  estate  shall  be  held  by  my 
said  trustee  upon  trust  for  such  of  them  my  three  children,  Cath- 
erine Underwood,  Frederick  Underwood,  and  Alfred  Underwood, 
as  being  sons  or  a  son  shall  attain  the  age  of  twenty-one  years,  and 
being  a  daughter  shall  attain  that  age  or  marry  under  that  age,  to 
be  equally  divided  between  or  among  them  share  and  share  alike. 
And  in  case  all  of  them  my  said  children  shall  die  under  the  age 
of  twenty-one  years  being  sons,  or  under  that  age  and  unmarried 
being  a  daughter,  then  I  give,  devise,  and  bequeath  all  my  real  and 
personal  estate  as  aforesaid  unto  and  to  the  use  of  the  said  William 
Wing,  his  heirs,  executors,  administrators,  and  assigns,  to  and  for 
his  and  their  own  absolute  (a)  and  benefit."     And  the 
*  685    said  testator  appointed  *  his  said  wife  and  the  said  defend- 
ant William  Wing  executrix  and  executor  of  his  said  will. 
Mary  Ann  Underwood   (called  in  her  husband's  will  Mary 
Underwood)  by  her  will,  after  referring  to  certain  powers  in  that 
behalf  conferred  upon  her  by  the  will  of  her  late  father,  John  Tul- 
ley,  disposed  of  the  property  which  she  was  thereby  empowered  to 
appoint,  in  the  words  and  form  following :  ^^  Now,  in  exercise  of 
the  power  so  given  or  reserved  to  me  as  aforesaid  and  of  every 
other  power  or  authority  in  any  wise  enabling  me  in  &is  behalf,  I 
do  hereby  devise,  bequeath,  and  appoint  all  the  said  hereditaments 
and  premises,  and  sum  and  sums  of  money,  and  all  other  the  real 
and  personal  estate  devised  or  bequeathed  to  or  in  trust  for  me  by 
the  said  will  of  my  said  father,  John  Tulley,  deceased,  and  all  my 
estate  and  interest  whatsoever  under  the  said  will,  and  all  arrears 
of  the  said  income,  dividends,  and  annual  proceeds  that  may  be 
due  to  me  at  the  time  of  my  death,  unto  and  to  the  use  of  my  hus- 
band, John  Underwood,  his  heirs,  executors,  administrators,  and 

(a)  Sic  in  arig, 
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assigns,  according  to  the  natures  and  qualities  thereof  respectively 
(subject  to  the  estates  and  interests  of  my  children  therein,  under 
or  by  virtue  of  the  will  of  the  said  John  TuUey,  deceased).  And 
in  case  my  said  husband  should  die  in  my  lifetime,  then  I  devis.e, 
bequeath,  and  appoint  the  said  hereditaments  and  premises,  and 
sum  and  sums  of  money,  and  arrears  of  income  aforesaid,  unto  and 
to  the  use  of  William  Wing,  of  No.  163,  Bond  Street,  in  the  county 
of  Middlesex,  watch-maker,  his  heirs,  executors,  administrators, 
and  assigns,  to  and  for  his  and  their  own  absolute  use  and  benefit. 
And  I  do  hereby  nominate  and  appoint  my  said  husband  and  the 
said  William  Wing  executors  of  this  my  will." 

On  the  12th  October,  1853,  Mr.  and  Mrs.  Underwood 
*and  their  three  children,  Catherine,  Frederick,  and  Alfred,  *  686 
embarked  together  on  board  the  ship  Dalhousie,  then  lying  in 
the  river  Thames,  and  bound  on  a  voyage  from  the  port  of  London 
to  Sydney,  and  on  the  same  day  the  ship  put  to  sea  in  prosecution  of 
her  voyage.  On  the  morning  of  the  19th  October,  the  ship  was 
wrecked  and  lost  in  the  British  Channel  oiF  Beachy  Head,  and  Mr. 
and  Mrs.  Underwood  with  their  children,  and  every  person  on 
board  except  one  sailor,  Joseph  Seed,  were  drowned.  It  appeared, 
however,  that  one  of  the  children,  Catherine,  survived  her  parents 
and  brothers  for  a  short  time,  being  seen  alive  for  several  minutes 
after  they  had  sunk. 

The  defendant,  W.  Wing,  who  was  no  relation  but  only  an  inti- 
mate friend  of  the  family,  duly  proved  the  will  of  Mr.  Underwood 
on  the  8th  November,  1853,  and  the  will  of  Mrs.  Underwood  on 
the  15th  December,  1853. 

On  the  7th  January,  1854,  letters  of  administration  of  the  goods 
of  Catherine  Underwood  were  granted  to  the  plaintifif,  Elizabeth 
Girdler  Underwood,  who  was  the  mother  of  Mr.  Underwood  ;  and 
on  the  19th  January,  1854,  she  filed  the  bill  in  the  present  suit, 
praying  an  account  of  the  personal  estate  of  John  Underwood,  and 
of  the   separate  personal  estate  .of  Mary  Ann  Underwood,  (a) 

(a)  The  bill  stated  Mary  Ann  Underwood  to  be  possessed  of  other  property 
besides  what  she  was  empowered  to  dispose  of  by  will,  and  treated  the  defend- 
ant W.  Wing  as  her  general  personal  representative  by  virtue  of  the  probate 
obtained  by  him  of  her  will.  This,  however,  was  not  the  case,  for  the  probate 
W  not  the  effect  attributed  to  it,  and,  as  the  defendant  W.  Wing  had  obtained 
BO  grant  of  administration  cceterorum,  the  plaintiff  had  no  jg^ound  for  asking  an 
icoonnt  of  the  general  personal  estate  of  Mary  Ann  Underwood.    The  mistake 
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*687    and  that  the  rights  of  the  plaintiff,  as  administratrix  *o{ 
Catherine  Underwood,  in  the  residue  of  the  personal  estate 
of  John  Underwood  and  in  the  said  personal  estate  of  Mary  Aim 
Underwood  might  be  ascertained  and  declared.     The  bill  alleged 
that  the  deaths  of  John  Underwood,  Mary  Ann  Underwood,  Fred- 
erick Underwood,  and  Alfred  Undefwood  took  place  at  the  same 
moment  of  time,  and  were  proximately  occasioned  by  the  shock  of 
a  large  wave  or  surge  which  broke  violently  over  that  part  of  the 
ship  where  they  were  all  standing  clasped  together,  and  then  and 
there  so  sunk  or  submerged  tliem  while  in  that  position  that  not 
one  of  them  again  rose  to  the  surface  of  the  sea  or  reappeared 
alive,  and  the  last-mentioned  four  persons  in  fact  perished  simulta- 
neously by  the  force  of  instantaneous  submersion  in  the  sea  on  the 
19th  day  of  October,  1858  ;  that  under  the  circumstances  aforesaid 
neither  of  them  the  said  John  Underwood  and  Mary  Ann  his  wife 
sumved  the  other  of  them ;  that  the  said  Catherine  Underwood 
survived  her  parents  and  brothers,  and  thereby  became  the  sole 
next  of  kin  of  her  father  and  of  her  mother.     The  bill  charged 
that  the  limitations  and  bequests  in  IJie  will  of  John  Underwood 
contained  for  the  benefit  of  William  Wing  were  wholly  contingent 
and  dependent  upon  the  event  (which  did  not  happen)  of  Maiy 
Ann  Underwood  dying  in  the  lifetime  of  him,  John  Underwood, 
and  that  under  the  circumstances  the  clear  residue  of  John  Under- 
wood's personal  estate,  after  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  pertained  to  the  estate  of  Catherine  Under- 
wood as  his  sole  next  of  kin  surviving  him ;  and  also  charged  that 
the  appointments  and  bequests  in  the  will  of  Mary  Ann  Underwood 
contained  for  the  benefit  of  William  Wing  were,  in  like  manner, 
wholly  contingent  and  dependent  upon  the  event  (which  did  not 
happen)  of  John  Underwood  dying  in  the  lifetime  of  his 
*  638    wife  Mary  Ann  *  Underwood ;  that  in  the  events  which  actu- 
ally happened,  the  beneficial  right  to  her  separate  estate 
did  not  ever  vest  in  William  Wing  under  or  by  virtue  of  the  wills 
of  John  Underwood  and  Mary  Ann  his  wife,  or  either  of  them ; 
and  that  such  separate  estate  then  properly  pertained  to  the  per- 
sonal estate  of  Catherine  Underwood,  as  sole  surviving  next  of  kin 
of  the  said  Mary  Ann  Underwood. 

VTM  not,  however,  adverted  to  in  the  earlier  stages  of  the  suit,  but  was  noticed 
on  the  appeal,  when,  by  consent,  so  much  of  the  bill  as  related  to  her  estate  was 
dismissed. 
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In  addition  to  the  facts  above  stated,  it  may  be  mentioned  that 
Mr.  Underwood  was  of  the  age  of  forty-three  years  at  the  time  of 
his  death,  and  Mrs.  Underwood  of  the  age  of  forty  years ;  that  they 
were  married  in  1834 ;  and  that  the  only  issue  consisted  of  the 
three  children  before  named :  Catherine  born  in  1885,  Frederick 
in  1838,  and  AKred  in  1840,  all  of  whom  died  infants  and 
unmarried. 

W.  Wing,  the  defendant,  filed  his  answer  on  the  18th  February, 
1854,  claiming  to  be  entitled  un^er  the  wills :  he  neither  admitted 
nor  denied  the  survivorship  of  Catherine,  but,  in  i*eference  to  the 
deaths  of  Mr.  and  Mrs.  Underwood  and  the  two  sons,  stated  that 
Mr.  Underwood  was  in  good  health,  a  very  strong  and  powerful 
man  and  a  very  able  swimmer,  that  Mrs.  Underwood  weis  in  deli- 
cate health  and  weakly  state  of  body,  and  that  the  two  sons  were 
of  tender  age.  The  defendant  submitted,  as  a  conclusion  from 
these  facts,  that  the  four  did  not  simultieineously  perish,  but  that, 
though  they  perished  immediately  after  they  were  swept  from  the 
ship  into  the  sea,  Mr.  Underwood  was  enabled  to  preserve  his  life 
for  some  considerable  period,  and  that  the  presumption  of  sur- 
vivorship was  in  his  favour. 

Both  parties  went  into  evidence  upon  the  questions  *thus    *  639 
raised ;  the  following  statement  contains  all  that  it  is  mate- 
rial particularly  to  notice :  — 

Joseph  Reed,  the  only  survivor  of  those  who  were  on  board  the 
vessel,  was  examined  as  a  witness  for  the  plaintiff;  he  gave  the 
following  account :  ^^  I  shipped  on  board  the  Dalhousie  last 
October ;  the  ship  sailed  the  13th  day  of  October  from  the  East 
India  Docks  boimd  to  Sydney ;  the  crew  consisted  of  thirty-two 
Lascars  and  three  able  seamen  and  an  assistant ;  there  were  four 
mates  and  the  captain  ;  she  carried  passengers ;  there  was  a  family 
of  Simpsons  and  a  family  of  Underwoods.  The  Underwood  family 
consisted  of  five,  namely,  two  boys,  a  young  lady,  and  the  father 
and  mother :  I  don't  know  in  what  part  of  the  ship  the  family  of 
the  Underwoods  were.  The  ship  got  about  sixteen  miles  to  the 
southward  and  westward  of  Beachy  Head ;  we  sighted  Beachy 
Head  on  the  18th  ;  I  remember  the  morning  of  the  19th,  the 
ship  foundered  on  that  morning;  a  little  after  four  o'clock 
in  the  morning  of  the  19th,  the  ship  was  lurching  very  heavily ; 
&he  kept  afloat  till  about  half-past  five  or  six  o'clock ;  she  went 
over  on  her  starboard  beam  ends;    she    did  not  go  down   at 
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once ;  she  kept  in  that  position,  namely,  on  her  beam  ends,  half  an 
hour;  the  weather  was  very  squally,  a  double-reef-top-sail  breeze; 
the  sea  was  very  rough,  very  sharp.  While  the  ship  was  lying  on 
her  beam  ends  the  sea  made  a  clear  breach  right  over  her ;  when 
the  ship  went  over  on  to  her  beam  ends  I  was  at  the  wheel ;  I  was 
obliged  to  leave  the  wheel  when  the  water  came  up  to  my  knees ; 
when  I  left  the  wheel  I  hauled  myself  over  on  the  weather  quarter, 
that  was  then  the  port  quarter ;  from  where  I  was  I  could  see 
what  the  other  people  on  the  ship  were  doing.  Pour  of  the  Under- 
wood family  were  drawn  out  of  the  port  quarter-gallery  while  I 

was  on  the  weather  quarter ;  I  helped  to  draw  them  out 
*  640    myself ;  the  four  were  the  two  boys,  *  Mrs.  and  Mr.  Under 

wood ;   I  don't  believe  they  were  there  more  than  three 
minutes  at  the  outside.     As  I  was  helping  to  clear  away  one  of 
the  boats  I  heard  a  scream,  and  looked  round,  and  saw  Mrs. 
Underwood  grabbing  for  or  trying  to  lay  hold  of  one  of  her  boys ; 
I  saw  her  take  hold  of  him  while  they  were  both  on  the  side  of  the 
vessel.    The  mother  was  with  the  two  boys ;  the  father  was  close 
to  them  by  the  ship's  rail,  a  good  two  steps  oflf  from  them ;  the 
next  I  saw  was  they  were  all  together ;  the  husband  had  his  wife 
in  his  arms,  and  the  two  boys  were  holding  on  to  the  mother ;  they 
were  all  clasped  together.    I  don't  believe  it  was  a  minute  before 
a  sea  came  and  swept  them  all  off;  they  seemed  to  go  off  all  at 
once ;  I  don't  think  they  were  separated  ;  I  saw  no  m<3re  of  them ; 
the  sea  swept  them  right  off;  none  of  them  ever  came  in  sight 
again  that  I  saw;   I  did  not  see  Mr.  Underwood  again.    The 
daughter  was  not  with  them  at  that  time ;  she  was  picked  up  from 
the  forward  part  of  the  poop  abreast  of  the  main  rigging ;  I  saw 
the  daughter  alive  after  the  others  went  down.     It  was  after  her 
father,  mother,  and  the  two  boys  had  gone  down  that  Captain  But- 
terworth  sung  out,  '  For  God's   sake  look   here ! '     I  went  and 
looked  ;  I  saw  a  young  lady  struggling  in  tlie  water ;  the  young  lady 
was  Miss  Underwood ;  I  said,  '  Let  us  try  and  save  her  ; '  I  said 
that  to  my  ship-mates  standing  round ;  I  got  hold  of  the  main-top- 
mast-back-stay, and  put  one  of  my  legs  over  the  top-gallant-bul- 
wark ;  I  then  caught  her  under  her  arm  with  my  right  hand,  and 
with  the  assistance  of  James  Burley  we  got  her  out  on  to  the  side 
of  the  vessel ;  when  wc  got  her  there  she  knelt  over  the  spar,  and 
seemed  to  be  in  the  act  of  prayer ;  she  might  have  remained  in  that 
state  five   minutes ;   then  I  went  back  to  the  boat  with  James 
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Boiley,  and,  with  the  assistance  of  some  Lascars,  tried  to  get  the 
boat  off;  we  told  ihe  Lascars  to  hold  on  to  the  head  of  the  boat, 
while  I  and  Burley  lifted  her  stern  round  on  to  the  quarter- 
*  gallery ;  we  wanted  to  launch  her  so  as  to  save  some    *  641 
lives.    While  in  the  act  of  lifting  her  stern  round,  the 
Lascars  got  frightened,  and  let  go  the  head  of  the  boat,  and  the  boat 
went  down  and  was  swamped.    After  the  boat  went  down,  I  pro- 
posed to  Bnrley  to  cut  away  the  spare  main-yard  wl^ch  was  lashed 
on  the  ship's  weather  quarter  as  the  only  chance  of  saving  any  of 
US ;  then  Captain  Butterworth  came  there,  and  said,  ^  If  you  are 
going  with  that  spar  you  had  better  get  something  to  lash  jour- 
selves  to  it  with : '  Burley  said  he  hadn't  got  a  knife,  he  was  there : 
I  pulled  out  my  knife,  and  cut  a  piece  of  the  mizzen-top-gallant- 
clew-line,  and  I  looked  round  and  saw  the  captain  ;  I  gave  him  a 
piece  of  my  rope,  and  kept  the  remainder  for  myself;  but  seeing 
this  young  lady.  Miss  Underwood,  was  in  a  distressed  state,  I 
went  to  her  and  asked  her  if  she  thought  I  hadn't  better  lash  her 
to  the  spar,  as  I  and  some  of  my  shipmates  thought  of  going  on  it ; 
she  said  she  would  be  much  obliged  to  me,  and  I  lashed  her  to 
the  spar ;  I  did  so  with  the  rope  I  had  meant  for  myself:  when  I 
had  done  that  she  said, '  May  God  bless  you  and  get  you  safe  to 
land.'    While  I  was  lashing  her  to  the  spar  I  told  her  I  didn't 
know  she  would  be  saved,  but  there  was  a  chance  of  her  being 
picked  up,  and  having  a  decent  burial.    The  captain  lashed  him- 
self to  the  same  spar  that  I  had  lashed  the  young  lady  to ;  I  went 
and  cut  away  the  forward  lashing  first,  and  then  I  went  and  cut 
the  after  one,  and  got  it  partly  cut  when  the  knife  broke  ;  I  got 
another  knife  from  the  captain,  and  finished  cutting  the  lashing. 
Just  as  I  had  cut  the  lashing  there  was  a  heavy  sea  broke  over 
and  swept  the  spar  off  clear  of  the  wreck,  I  mean  the  spar  to  which 
the  young  lady  and  captain  we're  lashed ;  two  or  three  other  per- 
sons hung  on  the  same  spar :  the  young  lady  was  alive  when  the 
spar  was  washed  off  the   ship.      I  observed  Miss   Underwood 
after  the  spar  had  gone  away  ;  she  was  alive  at  that  time  ; 
*  I  saw  the  spar  ten  minutes  after  the  ship  had  gone  down ;    *  642 
at  the  end  of  that  ten  minutes  I  was  on  the  boat's  chock  ; 
tiie  ship  was  afloat  about  ten  minutes  after  the  spar  had  got  clear ; 
the  spar  was  seen  by  me  for  nearly  twenty  minutes  after  it  had  got 
clear,  but  in  such  a  state  of  excitement  a  man  could  not  judge 
very  well  of  time.     Miss  Underwood  was  on  the  spar  the  last  time 
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I  saw  it ;  t  could  not  tell  whether  Bhe  was  alive  or  dead ;  her 
head  was  hanging  over  on  her  shoulder.  I  hare  no  further  knowl- 
edge what  became  of  Miss  Underwood ;  she  was  alive  when  the 
spar  was  clear  of  the  ship ;  that  was  after  Mr.  and  Mrs.  Under- 
wood had  been  swept  off.  Miss  Underwood  was  the  last  of  the 
Underwoods  I  saw  alive.  When  the  father  and  mother  and  two 
boys  were  swept  off  the  ship,  my  opinion  is  that  they  were  swept 
into  the  whirlpool  made  by  the  heave  of  the  ship's  counter ;  that 
must  have  taken  them  down ;  I  think  no  swimmer  could  have 
struggled  againt  that,  so  as  to  come  up  again.  Mrs.  Underwood 
was  in  her  night-dress  when  she  was  hauled  out  of  the  qtta^te^ 
gallery,  and  was  so  until  she  was  swept  away.  Mr.  Underwood 
had  a  coat  on  ;  it  was  a  kind  of  pepper-and-salt  shooting  or  morn- 
ing.coat ;  he  had  trousers  on,  but  no  shoes  ;  the  boys  were  in  their 
night-clothes.  There  were  little  pieces  of  wood  in  the  water  when 
the  father,  mother,  and  boys  were  washed  off,  but  there  was  no 
timber,  nothing  of  any  bulk  or  size,  in  the  water  in  that  part.  It 
was  while  Mr.  and  Mrs.  Underwood  and  the  boys  were  clasped 
together,  as  I  have  before  described,  that  they  were  washed  over ; 
they  were  clasped  together  in  this  manner :  the  boys  had  hold  of 
the  mother,  and  the  father  had  his  arms  round  them  all,  and  thej 
were  in  that  state  when  the  sea  swept  over  the  vessel ;  that  was 
the  last  I  saw  of  them.  Miss  Underwood  was  in  her  night-dress ; 
she  had  no  shoes  on.    At  the  time  Mr.  and  Mrs.  Underwood  were 

washed  away,  they  did  not  seem  to  be  exerting  themselves ; 
*  643    they  seemed  resigned  *  to  their  fate.     All  this  happened  on 

the  morning  of  the  19th  ;  the  ship  went  down  on  that  morn- 
ing, and  has  never  since  been  heard  of.  I  was  the  last  to  leave 
her,  and  am  the  only  survivor." 

Two  medical  witnesses,  Henry  Randall  Wotton  and  Henry  Han- 
cock, were  also  examined  on  the  part  of  the  plaintiff:  that  portion 
of  the  evidence  of  Joseph  Reed  which  detailed  the  circumstances 
under  which  Mr.  and  Mrs.  Underwood  and  the  two  boys  went 
down  was  read  over  to  them. 

Mr.  Wotton  explained  the  process  of  asphyxia  or  drowning  in 
the  case  of  a  person  submerged  in  water,  stating  his  opinion  to  be 
that,  assuming  the  four  persons  in  question  to  have  been  in  a  con- 
tinued state  of  submersion,  death  would  take  place  in  the  case  of 
all  in  two  minutes  at  the  outside.  He  further  stated,  that  if  two 
persons,  both  in  health,  were  totally  submerged  together  at  the 
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same  time,  asphyxia  would,  ensue  in  the  case  of  each  of  them  at 
the  same  instant,  as  nearly  as  he  could  conceive ;  that  a  person  of 
seventy  would  live  as  long  in  such  circumstances  as  a  person 
of  thirty,  assuming  them  both  to  be  in  health,  and  a  female  as 
long  as  a  male  person,  and  a  strong  man  «s  long  as  a  weak  one. 
After  mentioning  circumstances  under  which  a  good  swimmer 
might  be  expected  to  live  longer  than  a  person  who  was  not  a 
swimmer,  he  repeated  that,  after  hearing  the  evidence  of  Joseph 
fieed,  he  could  not,  speaking  medically  or  physiologically,  give  any 
opinion  which  was  the  survivor,  whether  Mr.  or  Mrs.  Underwood. 
He  also  said  tbat  he  should  not  call  asphyxia  death ;  it  was  possi- 
ble that,  after  asphyxia  had  taken  place,  some  of  the  vital  functions 
might  continue  for  two  minutes,  and  that  they  would  not  continue 
longer  in  the  case  of  a  strong  man  than  in  the  case  of  a  weak  man, 
nor  in  the  case  of  a  man  than  in  that  of  a  woman. 

*  Mr.  Hancock  agreed  in  the  general  view  of  the  subject  *  644 
taken  by  Mr.  W5tton,  and  said,  that,  assuming  four  persons 
in  the  condition  of  Mr.  and  Mrs.  Underwood  and  their  two  boys 
to  be  swept  into  the  water  together,  he  was  not  able  to  give  an 
opinion  which  of  the  four  was  the  survivor ;  that  he  did  not  think 
it  would  be  possible  for  any  person  to  give  a  positive  opinion  on 
Ae  subject,  he  meant  an  opinion  of  any  value :  he  said  that 
he  stated  that  from  physiological,  as  well  as  from  other  views  of 
the  subject. ' 

On  the  part  of  the  defendant.  Dr.  Alfred  Swaine  Taylor  and  two 
other  medical  men  were  examined.  Dr.  Taylor  stated  that, 
according  to  his  experience  in  cases  of  asphyxia,  a  male,  cceteris 
paribus^  resisted  the  asphyxiating  cause  more  than  a  female,  and 
would  survive  a  female  exposed  to  the  same  asphyxiating  influence 
at  the  same  time ;  that,  in  the  case  of  simultaneous  submersion  in 
the  water  of  a  man  and  woman,  the  consciousness  on  the  part 
of  the  man  of  a  power  to  swim  would  operate  in  his  favour ;  that 
in  the  case  of  two  persons,  neither  of  whom  could  swim,  the 
stronger  would  have' the  advantage,  especially  if  he  had  a  capacious 
chest;  that,  assuming  two  persons  of  ^ual  strength  to  be  sub- 
merged in  the  water  at  the  same  moment,  and  to  undergo  total 
and  uninterrupted  submersion,  he  did  not  believe  they  would  die 
at  precisely  the  same  instant  of  time ;  that  asphyxia  might  possibly 
snpervene  at  the  same  instant  of  time,  but  asphyxia  was  not  death ; 
that  the  length  of  time  between  asphyxia  supervening  and  death 
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ensuing  would  depend  on  the  physical  strength  of  the  party,  vary- 
ing according  to  age  and  sex,  and  the  healthy  or  unhealthy  state 
of  the  body ;  tiiat,  cceteris  paribus j  that  time  would  be  longer  in 
the  case  of  a  male  of  forty-three  than  in  a  female  aged  forty,  his 
reasons  for  that  opinion  being,  that  in  the  male  there  was  a  greater 

power  of  life,  a  greater  power  pf  resisting  the  causes  of 
*645    death.    After  hearing  *J.  Reed's  evidence  read,  he  said: 

'^  I  should  take  the  medical  presumption  to  be,  that  tbe 
father  survived  the  wife  and  two  boys.  That  presumption  would 
be  increased  if  it  were  established  that  the  father  was  a  good 
swimmer ;  and  if  it  were  proved  that  the  wife  was  in  a  sickly  state 
of  health,  I  think  that  would  lead  to  her  sinking  without  exer- 
tion." 

The  two  other  medical  witnesses,  Mr.  Brinton  and  Mr.  Paget, 
having  heard  the  evidence  given  by  Dr.  Taylor,  stated  &eiT 
full  concurrence  in  the  opinion  expressed  by  him  as  to  the  pre- 
sumption of  survivorship  in  the  hypothetical  caseeT  which  had  been 
submitted  to  him,  and  also  in  the  opinion  expressed  by  him  as  to 
Mr.  Underwood  having  survived  Mrs.  Underwood  and  their  two 
boys. 

The  other  witnesses  produced  by  the  defendant  spoke  to  the 
state  of  health  and  general  habits  of  Mr.  and  Mrs.  Underwood, 
showing  the  former  to  be  a  robust,  healthy  man  and  a  good  swim- 
mer, and  the  latter  to  have  been  in  a  weak  state  of  health  at  the 
time  of  the  catastrophe. 

The  case  came  on  to  be  heard  before  the  Master  of  the  Bolls  in 
July,  1854,  when  his  Honor  expressed  his  opinion  to  be,  that  he 
must  consider  that  there  was  no  evidence  whatever  to  show 
whether  Mr.  or  Mrs.  Underwood  was  the  survivor,  and  that  the 
conclusion  of  law  was,  that  they  must  be  treated  as  having  both 
died  at  the  same  moment.  His  Honor  in  concluding  his  judgment 
said, ''  The  result  is,  notwithstanding  what  Mr>  JRoupell  urges  in 
the  argument  on  the  construction  of  the  will,  I  think  the  contin- 
gency has  not  arisen  on  which  the  estate  was  to  go,  and  I  must 
make  a  decree  accordingly."  The  decree,  drawn  up  in  pursuance 
of  this  decision,  declared  that  in  the  events  which  had  happened 

John  Underwood  deceased,  the  testator,  and  Mary  Ann  his 
*  646    wife,  the  testatrix,  respectively  died  intestate  as  to  the  *  whole 

residue  of  their  respective  personal  estates  bequeathed  and 
appointed  by  their  wills  respectively,  and  that  the  plaintiff  as  the 
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administratrix  of  Catherine  Underwood,  who  was  the  only  surviv- 
ing child  and  sole  next  of  kin  of  the  said  testator  and  testatrix  at 
the  time  of  their  respective  deaths,  was  entitled  to  all  such  residue 
of  their  respective  personal  estates. 

From  this  decree  the  defendant  appealed,  and,  on  the  nature  of 
the  case  being  stated  in  the  first  instance  to  the  Lords  Justices, 
and  then,  by  their  Lordships'  direction,  to  the  Lord  Chancellor, 
the  Lord  Chancellor  ordered  it  to  be  heard  before  himself,  with 
the  aid  of  two  common-law  Judges ;  and  the  case  now  came  on  to 
be  heard  accordingly. 

Mr.  It,  Palmer  and  Mr.  Harris  Prendergast^  for  the  plaintiff, 
supported  the  decree  appealed  from.  —  The  plaintiff  in  this  case 
represents  Catherine  Underwood,  who,  upon  the  evidence,  un- 
questionably survived  for  several  minutes  beyond  that  point  of 
time  when  her  parents,  Mr.  and  Mrs.  Underwood,  are  proved  to 
have  been  washed  overboard  and  finally  submerged  in  the  sea; 
and  Catherine  Underwood  filled  the  character  of  next  of  kin  of 
both  her  deceased  parents.  By  the  law  of  England  the  succession 
to  personal  property  is  carried  by  the  Statute  of  Distributions  to 
the  next  of  kin  in  the  same  way  as  the  common  law  carries  real 
estate  to  the  heir ;  and  such  title  must  therefore  prevail,  unless  it 
be  displaced  by  an  operative  will ;  the  legatee  is  bound  to  establish 
his  claim  against  the  next  of  kin.  Where  then  a  residuary  bequest 
is,  as  in  the  present  instance,  conditional,  the  legatee  must,  as 
against  the  next  of  kin,  prove  the  act  or  event  to  have  taken  place 
on  which  the  condition  rests ;  he  must  show  the  fulfilment  of  the 
condition.  Here  the  condition  of  the  residuary  bequest  to 
Mr.  Wing  ♦  was  that  the  primary  legatee  should  die  in  the  *  647 
lifetime  of  the  testator;  the  words  of  the  wills  are  ex- 
plicit in  this  respect ;  and  the  onus  is  on  Mr.  Wing,  setting  up 
a  bequest  in  opposition  to  the  title  of  the  next  of  kin,  to  show 
which  of  the  two,  Mr.  and  Mrs.  Underwood,  survived  the  other : 
Mason  v.  Mason  ;  (a)  but  this  he  cannot  do,  for  demonstration  is 
under  the  circumstances  impossible.  By  the  Code  Napoleon  and 
the  Civil  Law  several  absolute  rules  of  presumption  are  prescribed 
for  cases  of  the  present  description ;  (6)  but,  as  Sir  W.  Grant  says 

(a)  1  Mep.  308. 

(6)  See  1  Mer.  p.  310,  note.  It  was,  however,  mentioned  that  the  case  of 
Mr.  and  Mrs.  Underwood  would  not  really  fall  within  these  rules,  the  difference 
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in  the  case  just  cited,  the  law  of  England  does  not  adopt  from 
foreign  codes  any  presiimptionB  of  fact.  The  law  of  England 
contains  no  general  rules  of  presumption  of  surviyorship  applying 
to  cases  like  the  present ;  each  case  is  referred  to  its  own  special 
circumstances  and  evidence.  Brouffhtan  v.  Randall,  (a)  Here  the 
evidence  is  thafc  at  a  given  moment  the  four  Underwoods,  the  father 
and  mother  and  two  sons,  were  swept  simultaneously  into  a  whirl- 
pool in  a  raging  sea,  and  were  drowned ;  beyond  this  there  is 
nothing  shown  on  which  a  judicial  conclusion  can  be  based.  In 
the  absence,  therefore,  of  evidence,  the  defendant's  claim  to  tiie 
beneficial  succession  under  the  wills  of  Mr.  and  Mrs.  Underwood 
must  fail,  and  there  will  be  a  resulting  trust  for  the  next  of  kin. 
No  argument  can  in  this  case  legitimately  be  drawn  in  favour  of 
survivorship  from  the  possession  of  physical  advantages  of  age,  sex, 
temperament,  or  constitution ;  from  the  moment  when  the  four 
persons  in  question  were  simultaneously  swept  into  the  sea  and 
disappeared  from  sight  all  is  necessarily  conjecture  ;  and  this  is  too 
infirm  a  foundation  for  a  decision  which  would  deprive  the 
•  648  plaintiflF  of  a  primd  facie  legal  title.  Physiological  *  doc- 
trines are  notoriously  uncertain  bases  of  reasoning;  the 
conditions  or  ingredients  of  experiments  in  vital  physiology  are 
never  fully  known ;  and,  besides  their  own  inherent  uncertainty, 
no  physiological  experiments  on  organized  bodies  are  repeated 
under  precisely  the  same  conditions.  Scientific  evidence  on  such 
subjects  is,  therefore,  necessarily  imperfect ;  the  influences  of  cold, 
hunger,  surprise,  and  fear,  and  the  moral  and  religious  influences 
which  operate  on  the  mind  in  great  calamities,  cannot  be  measured ; 
nor  can  the  proportions  of  such  influences  on  different  ages,  sexes, 
and  characters  be  defined.  All  preconceived  notions  of  the  supe- 
riority of  the  chances  of  one  over  another  of  persons  under  cir- 
cumstances like  those  now  in  question,  founded  on  capacity  for 
swimming,  vigour  of  constitution,  and  the  like,  are  continually 
falsified  by  the  results  of  similar  calamities  of  which  the  circum- 
stances have  been  ascertained.  Without  denying  the  benefit  of 
such  advantages,  it  is  found  that  the  most  helpless  are  frequently 
saved,  while  the  most  able-bodied  and  the  possessors  of  superior 
advantages  for  self-preservation  perish  first.     The  Ecclesiastical 

of  their  ages  being  three  years ;   and  that  it  would  be  tried,  even  under  the 
French  law,  **par  Um  ev*conitance»,'*^ 
(a)   Cro.  EIiJE.  602. 
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Courts  are  familiar  with  cases  of  the  present  description,  and  in 
dealing  with  them  follow  the  only  sound  role  of  reasoning,  by 
holding  that  where  no  survivorship  is  proved  as  between  parties 
having  mutual  rights  of  succession,  neither  of  the  parties  trans- 
mitted a  succession  to  the  other,  and  they  pronounce  decrees  as 
if  the  parties  had  died  simultaneously.  Taylor  v.  Diplocky  (a) 
In  the  Goods  of  H.  Selwyn^  (6)  In  the  Goods  of  R.  Murray^  (c) 
SaUerthwaite  v.  Powell,  (d)  They  do  not  pronounce  that  A.  and  B. 
did  actually  expire  at  the  same  moment  of  time,  that  being  in  fact 
the  least  probable  of  tlie  three  contingencies  described  by 
Sir  W.  Grant  in  his  judgment  in  Mason  v.  *  Mason^  but  *  ^49 
without  resorting  to  any  physiological  conclusion,  and  in 
the  absence  of  satisfactory  evidence  to  the  contrary,  they  deliver 
their  sentence  as  if  the  deaths  of  A.  and  B.  had  been  simultaneous. 
Thus  in  SatterthwaUe  v.  Powell^  the  Judge,  while  pronouncing  for 
the  simultaneous  death  of  a  husband  and  wife,  admitted  the  proba- 
bility of  the  husband  being  the  survivor,  but  nevertheless  did  not 
feel  at  liberty  to  treat  such  probability  as  a  basis  of  legal  adjudica- 
tion in  opposition  to  primd  facie  legal  rights ;  and  in  Mason  v. 
Mason^  when  Sir  W.  Qrant  was  granting  an  issue,  he  said  that  in 
order  to  prove  survivorship  demonstration  was  necessary,  but  was 
impossible.  In  the  present  case  demonstration  is  impossible  as  to 
whether  Mr.  Underwood  or  his  wife  survived  after  submersion, 
and  this  Court  must  therefore  declare  an  intestacy  of  the  beneficial 
interest  in  the*property  of  John  Underwood. 

They  also  mentioned,  in  the  course  of  their  argument.  The  King 
V.  Dr,  Hay  (^General  Stanwiz^s  Case'),  (e)  and  Mr.  Pearne's  argu- 
ment upon  it  (Fearne's  Posth.  Works,  p.  88),  cases  of  Wright  v. 
NetherwoodjOf)  Bradshaw  v.  Tovlmin,  (A)  Hitchcock  v.  Beards- 
ley,(i)  and  Doe  v.  Nepean;(k)  and  they  distinguished  the 
present  case  from  that  of  Sillick  v.  Booth,  (J)  which  had  been 
relied  upon  by  the  defendant  before  the  Master  of  the  Bolls. 

(a)  2  PhiUimore,  261.  (d)  1  Curtais,  705. 

(5)  3  Haggard,  748.  (e)    1  W.  Bli^.  640. 

(c)    1  Curteia,  596. 

Ig)  2  Salk.  698  note  (Evans's  ed.) ;  S.  C.  (more  fully  reported),  2  Philli- 
more,  266,  note. 

(A)   2  Dick.  638.  («;)  6  B.  &  Ad.  86. 

(0    West's  Keports,  446.  (0   1  Y.  &  C.  C.  C.  117. 
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They  adverted  to  the  possibility  of  an  argument  being  raised  in 
favour  of  the  defendant  upon  the  construction  of  the  wills  in  ques- 
tion, reserving,  however,  any  particular  notice  of  it  that  might  be 
necessary  for  the  reply. 

*  650        *  Mr,  Roupell  and  Mr.  Baggallay.  for  the  defendant  W. 

Wing,  supported  the  appeal.. —  Two  points  are  involved  in 
this  case :  the  appellant  submits,  first,  that,  assuming  the  judg- 
ment of  the  Master  of  the  Rolls  to  be  correct,  still,  on  the  true 
construction  of  these  wills,  he  is  entitled ;  and,  secondly,  that  the 
evidence  does  not  warrant  the  conclusion  of  the  simultaneous 
death  of  Mr.  and  Mrs.  Underwood. 

On  the  first  point  we  submit  that  the  construction  of  Mr. 
Underwood's  will  necessarily  assumed  by  the  plaintiflF  is  not  the 
true  construction,  and  for  the  purpose  of  argument  it  is  not  mate- 
rial which  will  is  taken,  as  the  construction  of  both  must  be  deter- 
mined on  the  same  principle.  The  defendant  insists  that  it  is 
obvious  that  the  testator  did  not  mean  to  die  intestate,  and  that 
his  intention,  as  shown  by  his  will,  was,  first,  that  his  wife  should 
have  all  his  property  to  dispose  of  as  she  thought  fit  if  she  survived, 
and,  secondly,  in  the  event  of  her  not  succeeding  to  the  property, 
that  his  three  children  should  have  it,  and,  in  the  event  of  their 
not  succeeding  to  the  enjoyment  of  it,  or  dying  before  they  were 
in  the  condition  or  of  capacity  to  properly  dispose  of  it,  that  it 
should  absolutely  belong  to  the  defendant.  We  submit  that  the 
bequests  were  alternative  bequests,  namely,  to  his  wife  if  she  lived 
to  take,  but  if  she  did  not  live,  then  to  his  children,  and  if  they  did 
not  take,  then  to  the  defendant ;  that  his  clear  intention  was  that 
one  or  other  of  these  bequests  should  take  effect,  that  one  or  other 
of  these  objects  of  his  bounty  should  have  his  property,  and  that 
in  no  event  should  he  die  intestate,  as  was  proved  by  the  limited 
interest  which  he  bequeathed  to  his  children  who  were  his  next  of 
kin.     We  contend  that  the  whole  context  of  the  will  showed  that 

the  words  "  in  case  my  wife  shall  die  in  my  lifetime  "  were 

*  651    not  meant  .to  be  a  strict  condition,  but  merely  *  to  show 

how  he  desired  his  property  to  be  disposed  of,  in  the  event 

of  his  wife  not  becoming  entitled  to  it.    The  rule  to  be  deduced 

from  the  decided  cases  is,  that  conditional  words,  unless  it  can  be 

shown  that  they  are  intended  to  mean  more  than  a  series  of  limi- 
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tationSy  are  to  be  construed  in  favour  of  the  ultimate  gift  when  the 
preceding  gifts  are  out  of  the  way :  there  must  be  something  in 
the  will  to  prohibit  the  more  liberal  construction,  before  a  limita* 
tion  can  be  read  as  a  strict  condition.  Jones  v.  Westcomb,  (a) 
Avelyn  v.  Ward,  (6)  Meadows  v.  Parry ^  ip)  Murray  v.  Jones^  (c?) 
Statham  v.  Bell,  (c)  Bradford  v.  Foley,  (jg)  Parry  v.  Boodle,  (K) 
Peanall  v.  Simpson,  (i)  Mackinnan  v.  Sewell,  (Jc)  Wilson  v. 
Mount,  (T)  Lenox  v.  Lenox,  (m) 

On  the  second  point,  we  submit  that  the  question,  whether  Mr. 
or  Mrs.  Underwood  was  the  survivor,  is  one  of  evidence,  and  that 
tbe  onus  of  proof  rests  on  the  plaintiff.  If,  however,  the  ontis  is 
on  the  defendant,  we  contend  that  enough  has  been  proved  in  this 
case  to  lead  the  mind  of  the  Court  to  a  judicial  conclusion  that  the 
husband  was  the  survivor.  It  is  not  necessary  to  carry  the  case 
higher  than  this,  for  the  Court  is  in  the  constant  habit  of  acting 
on  presumption :  Pickering  v.  Lord  Stamford,  (ri)  Fenner  v.  Agut- 
ter ;  (o)  and  the  decision  in  Sillick  v.  Booth  (jp)  is  an  actual  in- 
stance of  the  Court  having  acted  on  the  same  kind  of  evi- 
dence as  that  which  *  is  now  relied  on.  Looking  at  the  *  652 
condition  of  the  two  persons,  Mr.  Underwood  and  his  wife, 
the  former  a  strong  and  healthy  man  and  a  good  swimmer,  and 
the  latter  in  delicate  health,  the  conclusion  is  almost  unavoidable 
that  the  husband  must  have  been  the  survivor. 

Mr.  B.  Palmer  replied. — He  contended  that  the  estates  limited 
by  Mr.  Underwood's  will  to  the  children  and  to  the  defendant, 
were  strictly  upon  the  condition  that  Mrs.  Underwood  should  die 
in  the  testator's  lifetime ;  that  it  was  incumbent  on  the  defendant 
to  show  that  she  did  so  die ;  that  he  had  failed  to  do  this,  and 
was  not  therefore  entitled.  The  same  line  of  argument  applied 
to  the  will  of  Mrs.  Underwood.  He  commented  on  the  cases 
referred  to  on  the  other  side,  and  cited  Boo  v.  Brabant,  (y)  CaU 

(o)  Prtc.  Ch.  816 ;  S.  C,  1  Eq.  Ca.  Abr.  246. 

(6)  1  Yes  420.  (A;)  6  Sim.  78 ;  2  MyL  &  K.  202. 

(c)  1  V.  &  B.  124.  (0  •  2  Beav.  397. 

(€^  2  v.  ft  B.  813.  (m)  10  Sim.  400. 

(e)  Cowper,  40.  (n)  2  Ves.  Jr.  272 ;  see  pp.  280,  281. 

ig)  1  Douglas.  68.  (o)  1  Myl.  ft  K.  120. 

(A)  1  Cox,  183.  (p)  1  Y.  ft  C.  C.  C.  121. 

(0  16  Ves.  29.  iq)  8  Bro.  C.  C.  898. 
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thorpe  V.  Goughy  (a)  Andree  v.  Wardj  (ft)  Lee  t.  JStoi,  (c)  and 
Jarman  on  Wills,  Vol.  I.  p-  783,  Ac,  Vol.  n.  p.  702,  Ac. 

[The  Lord  Chancellor  mentioned  Phipps  v.  Ackers,  (d)  ] 

1855.    January  31. 

Mr.  Justice  Wighthan  read  the  following,  as  the  joint  opinion 
of  Mr.  Baron  Martin  and  himselt  on  those  parts  of  the  case  on 
which  the  Lord  Chancellor  had  requested  their  assistance. 

This  is  an  appeal  against  a  decree  of   the   Master  of  the 
Bolls,  pronounced  on  the  18th  July  last.      The  bill  was 
*653    *  filed  by  the    plaintiff,   as  administratrix    of   Catherine 
Underwood,  under  the  following  circumstances :  — 

John  Underwood,  the  father  of  Catherine  Underwood,  by  hie 
will,  dated  the  4th  October,  1858,  devised  all  his  property,  real  and 
personal,  to  the  defendant  John  Wing,  his  heirs,  executors,  and  ad- 
ministrators, according  to  its  respective  nature  and  quality,  upon 
trust  for  his  wife  Mary  Underwood,  her  heirs,  executors,  adminis- 
trators, and  assigns  absolutely,  and  in  case  his  said'  wife  should  die 
in  his  lifetime,  he  directed  that  all  his  said  estate  should  be  held 
by  his  said  trustee  upon  trust  for  such  of  his  three  children  Cathe- 
rine, Frederick,  and  Alfred,  as  being  sous  should  attain  twenty-one 
or  being  a  daughter  should  attain  that  age  or  marry,  and  in  case 
all  should  die  under  that  age,  and  the  daughter  be  unmarried,  he 
devised  all  his  property  to  the  defendant,  his  heirs,  executors, 
administrators,  and  assigns  for  his  and  their  absolute  benefit,  and 
he  appointed  his  wife  and  the  defendant  his  executors. 

Mrs.  Underwood  by  her  wiU,  dated  the  same  day,  c^Tter  referring 
to  certain  powers  conferred  upon  her  by  the  will  of  her  &ther,  dis- 
posed of  the  property  which  she  was  thereby  empowered  to  appoint 
in  substance  as  follows ;  namely,  she  devised  and  appointed  all  her 
property  whatsoever,  and  all  arrears  which  might  be  due  at  the 
time  of  her  death  to  her  husband,  his  heirs,  executors,  administra- 
tors, and  assigns  (but  subject  to  the  estate  and  interest  of  her 
children  under  the  will  of  her  father),  and  in  case  her  husband 
should  die  in  her  lifetime  she  devised  and  appointed  all  her  said 
property  to  the  defendant,  his  heirs,  executors,  administrators,  and 

(a)  8  Bro.  C.  C.  396,  n.  (c)  2  De  G.,  M.  &  G.  810. 

(5)  1  Ru88.  260. 

(d)  3  CI.  &  Fin.  702,  and  9  CI.  &  Fin.  583. 
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assigns,  for  his  and  their  absolute  use  and  benefit,  and  appointed 
him  and  her  husband  her  executors. 

•  About  a  week  after  these  wills  were  executed,  Mr.  and    *  654 
Mrs.  Underwood  and  their  three  children  (they  being  their 
only  children)  embarked  on  board  a  ship  called  ^'  The  Dalhousie," 
bound  for  Sydney  in  Australia,  and  on  the  19th  October  the  ship 
was  totally  lost,  and  they  wera  all  drowned ;   one  man  alone  es- 
caped from  the  wreck,  a  seaman  named  Joseph  Reed,  who  was 
examined  in  the  cause,  and  gave  a  very  clear  and  distinct  account 
of  the  circumstances  of  their  deaths.    His  evidence  is,  that  upon 
the  morning  of  the  19th  October  the  ship  foundered,  and  after 
some  little  time  went  upon  her  starboard  beam-ends ;  that  the  sea, 
which  was  very  rough,  then  made  a  clear  breach  over  her ;  that 
whilst  the  ship  was  in  this  state,  Mr.  and  Mrs.  Underwood  and  the 
two  boys  were  drawn  out  of  one  of  the  ports  of  the  ship ;  that 
when  he  last  saw  them,  which  was  a  very  few  minutes  after  they 
were  brought  out,  they  were  all  standing  together  on  the  side  of 
the  ship,  the  husband  with  his  wife  in  his  arms,  and  the  two  boys 
clinging  to  their  mother,  all  clasped  together ;  that  whilst  in  this 
position  a  sea  swept  them  right  off,  and  he  saw  them  no  more,  and 
his  belief  was  that  they  all  four  went  down  together,  instantly,  in 
a  whirlpool  or  eddy  caused  by  the  beating  of  the  sea  against  the 
ship,  and  never  rose  again.    He  then  described  the  manner  of 
the  death  of  the  daughter  Catherine,  whom  he  assisted  to  lash  to 
a  spar  in  hope  of  saving  her  life  ;  and  it  is  certain  that  she  sur- 
vived her  father  and  mother  and  brothers  for  some  little  time, 
probably  about  half  an  hour. 

In  the  following  month  of  November,  the  defendant  proved,  and 
obtained  probate  of,  both  wills ;  and  in  January,  1854,  the  plain- 
tiff obtained  letters  of  administration  to  the  daughter  Catherine, 
and  filed  the  present  bill,  insisting  that,  under  the  circumstances 
which  existed,  both  Mr.  and  Mrs.  Underwood  had  died 
intestate  as  to  the  *  beneficial  interest  in  their  property,  *  655 
and  thai  it  vested  in  the  daughter  Catherine,  not  under  the 
wills,  but  as  next  of  kin ;  and  she  claimed  as  her  administratrix. 
Two  medical  gentlemen  were  examined  on  behalf  of  the  plaintiff, 
who  gave  as  their  opinion  that  the  husband  and  wife  died  at  one 
and  the  same  time ;  three  were  examined  on  behalf  of  the  defend- 
dant,  who  gave  as  their  opinion  that  the  husband  survived  the 
voi^  IV.  88  [  513  ] 
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wife ;  and  they  gave  yarious  reasonB  in  support  of  their  regpective 
opinions. 

It  was  insisted  on  behalf  of  the  plaintiff  that,  under  both  wills^ 
the  estates  or  interests  given  to  the  children  and  the  defendant 
were  conditional,  in  the  case  of  the  husband's  will,  '^  on  condition 
that  his  wife  should  die  in  his  lifetime,"  in  the  case  of  the  wife's 
will,  ^'  on  condition  that  her  husband  should  die  in  her  lifetime;" 
that  there  was  no  evidence,  or  at  all  events  none  which  a  legal 
tribunal  sitting  judicially  could  act  upon,  as  to  which  died  first ; 
and  that,  it  being  therefore  impossible  to  prove  the  condition  pre- 
cedent, the  estates  or  interests  could  never  vest,  the  onus  pr<Aandi 
being  on  the  defendant  claiming  against  the  next  of  kin. 

On  behalf  of  the  defendant  it  was  contended,  first,  that  the 
correct  conclusion  from  the  evidence  was,  that  Mr.  Underwood 
survived  his  wife,  and,  secondly,  whether  this  was  so  or  not,  that 
under  the  peculiar  circumstances  of  this  case  the  onus  of  proof 
was  not  upon  the  defendant;  and,  from  the  conclusion  of  the 
judgment  of  the  Master  of  the  Rolls,  it  appears  that  it  was  also 
made  a  point  before  him,  that,  upon  the  true  construction  of  the 
wills,  the  defendant  was  entitled  to  the  property  devised,  notwith- 
standing that  it  might  be  impossible  to  ascertain  whether  Mr.  or 
Mrs.  Underwood  was  the.  survivor. 

It  is,  however,  obvious,  as  well  from  the  report  of  the 
*  656  *  arguments  as  of  the  judgment,  that  the  point  of  the  sur- 
vivorship was  the  one  mainly  pressed.  All  the  cases  and 
authorities  upon  the  subject  seem  to  have  been  cited,  and  the  result 
which  the  Master  of  the  Rolls  arrived  at  was,  that  there  was  no 
evidence  to  show  who  was  the  survivor ;  and  he  made  a  decree  in 
favour  of  the  plaintiff. 

There  has  been  an  appeal  from  this  decree,  and  it  has  been 
argued  before  us.  Three  points  have  been  made  on  behalf  of  the 
defendant:  the  first,  that  the  just  and  legitimate  conclusion  to  be 
drawn  from  the  evidence  in  the  cause  is,  that  Mr.  Underwood  sur- 
vived his  wife,  and  that  therefore  the  condition  contained  in  his 
will  has  been  performed ;  the  second  was,  that,  under  the  circum- 
stances of  the  case,  the  onus  of  proof  of  the  survivorship  was  upon 
the  plaintiff,  and  not  upon  the  defendant ;  and  the  third  was,  on 
the  construction  of  the  wills.  It  was  with  reference  to  the  first 
and  second  of  these  questions  only  that  our  assistance  was  re- 
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quested  by  your  Lordship,  and  it  is  with  respect  to  them  only  that 
we  propose  to  give  our  opinions. 

As  to  one  of  these  points,  namely,  the  onus  of  proof,  we  think 
the  defendant  clearly  fails.  The  next  of  kin  stands  as  to  person- 
alty in  the  same  position  as  the  heir-at-law  as  to  realty,  and  the 
person  claiming  against  him  must  make  out  his  entire  title.  In 
the  absence  of  any  effectual  disposition  of  the  beneficial  interest  in 
personalty,  the  next  of  kin  is  entitled  to  it,  and  the  person  seeking 
to  dispossess  him  of  it  is  bound  to  prove  a  perfect  title,  and  im 
rebut  the  primd  facie  case  of  the  next  of  kin.  The  onus  of  proof 
is  therefore  upon  the  defendant. 

As  to  the  point  of  survivorship,  it  was  argued  with  great  ability, 
and  the  same  cases  and  authorities  were  cited  before  us  as 
before  the  Master  of  the  Rolls.     In  *  the  French  Code  the    *  657 
rule  of  survivorship  is  made  a  matter  of  positive  regulation 
and  enactment,  varying  according  to  the  ages  and  sex  of  the  per- 
sons dying  in  the  same  shipwreck ;  but  in  our  law  it  is  not  so. 
The  question  of  survivorship  is  the  subject  of  evidence  to  be  pro- 
duced before  the  tribunal  which  is  to  decide  upon  it,  and  which 
is  to  determine  it  as  any  other  fact.     If  there  be  satisfactory  evi- 
dence to  show  that  the  one  survived  the  other,  the  tribunal  ought 
so  to  decide,  independent  of  age  or  sex ;   and  if  there  be  no  evi- 
dence, the  case  is  the  same  as  a  great  variety  of  other  cases,  more 
frequent  formerly  than  at  present,  where  no  evidence  exists,  and 
of  consequence  no  judgment  can  be  formed.     Upon  this  point  we 
concur  with  the  Master  of  the  Bolls  ;  we  think  there  is  no  evidence 
to  show  whether  the  husband  or  wife  was  the  survivor :  there  may 
be  somiise,  and  speculation,  and  guess,  but  we  think  there  is  no 
evidence.     We  have  no  doubt  that  the  scientific  gentlemen  who 
were  examined  were  perfectly  sincere  in  their  opinions,  but  it  is 
obvious  that  their  evidence  was  given,  having  reference  to  the  case 
of  two  persons  quietly  submerged  in  water  and  remaining  there 
until  drowned,  or  to  the  case  of  two  persons,  one  being  a  swimmer 
and  the  other  not,  and  both  thrown  suddenly  into  the  water  unen- 
cumbered and  acting  upon  their  instincts.     The  present  case  is  of 
two  persons  clasped  together,  two  boys  clinging  to  one  of  them, 
standing  pretty  high  out  of  the  water  upon  a  ship's  side,  swept  off 
together  by  an  overwhelming  wave  into  a  raging  sea,  and  one  or 
other  or  both  of  whom  may  have  been  stunned  by  the  violence  of 
the  blow  from  the  wave,  may  have  struck  against  a  timber  of  the  * 
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ship,  and  may,  in  point  of  fact,  have  been  dead  before  he  or  she 

reached  the  water  at  all.     How  is  it  possible,  under  such  circam- 

stances,  for  any  tribunal,  sitting  judicially,  to  say  which  of  these 

two  individuals  died  first  ?     We  may  guess  or  imagine  or 

*  668    fancy,  but  the  law  of  England  requires  evidence,  *  and  we 

are  of  opinion  there  is  no  evidence  upon  which  we  can  giTe 
a  judicial  opinion  that  either  survived  the  other. 

The  Master  of  the  Bolls  is  represented  in  the  report  of  his  judg- 
ment to  have  said,  '^  There  is  therefore  no  evidence  to  show  who 
was  the  survivor,  and  the  conclusion  of  law  is,  that  both  died  at 
the  same  moment.''  According  to  our  view  this  is  not  correct ; 
we  think  there  is  no  conclusion  of  law  upon  the  subject ;  in  point 
of  fact  we  think  it  unlikely  that  both  actually  did  die  at  the  same 
moment  of  time,  but  there  is  no  evidence  to  show  which  of  them 
was  the  survivor. 

Our  opinion,  therefore,  upon  the  two  questions  in  respect  to 
which  it  is  requested,  is  in  favour  of  the  plaintiff. 

February  3. 

The  Lord  Chancellor. — The  main  part  of  this  case  I  consider 
to*  have  been  substantially  disposed  of  the  other  day  ;  the  facts  lie 
in  a  narrow  compass,  and  I  will  now  shortly  advert  to  them. 
[His  Lordship  here  recapitulated  the  main  facts  of  the  case  as 
above  given.]  The  question  which  arises  under  the  will  of  the 
husband,  there  is  a  similar  question  under  the  will  of  the  wife, 
is  this,  whether  the  plaintiff,  the  personal  representative  of  the 
daughter  who  is  admitted  to  have  survived  her  parents  and  brothers, 
is  entitled  to  the  residuary  personal  estate  as  against  the  defendant 
who  claims  under  the  will ;  I  am  now  dealing  with  the  case  as  on 
the  will  of  the  husband  alone. 

I  follow  very  much  the  line  of  reasoning  that  was  adopted  by 

the  learned  Judges:  where  a  person  dies  seised  in  fee  of  real 

estate,  primd  facie  his  heir-at-law  is  entitled  to  succeed, 

*  669    and  he  can  only  be  deprived  of  that  *  right  by  some  devisee 

coming  forward  and  showing  that  a  will  valid  in  point  of 
form  and  effectual  in  point  of  substance  was  made  displacing  his 
rights.  I  am  perfectly  persuaded  that  exactly  the  same  principle 
is  applicable  to  the  case  of  personal  estate :  if  a  person  dies  pos- 
sessed of  personal  estate,  primd  facie  the  next  of  kin  will  be  enti- 
*  Ued  to  it,  and  their  right  will  only  be  displaced  by  some  person 
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coming  forward  and  showing  a  valid  and  effectual  disposition  tak- 
ing it  away  from  them. 

The  question  in  the  present  case  is  whether,  the  plaintiff  being 
the  next  of  kin  or  representing  the  next  of  kin,  Mr.  Wing  shows  a 
title  depriving  her  of  that  to  which,  in  the  absence  of  a  valid  will, 
she  is  entitled.  That  depends  first  of  all  on  the  terms  of  the  will, 
and  the  will  gives  the  property  to  Mr.  Wing  "  in  case  my  wife 
shall  die  in  my  lifetime."  Then  comes  the  question,  on  whom 
does  the  burden  of  proof  rest  to  show  whether  the  wife  did  or  did 
not  die  in  the  testator's  lifetime  ?  I  think,  the  principle  once 
being  admitted  that  the  primd  facie  title  is  in  the  next  of  kin,  that 
it  must  rest  on  the  person  who  claims  the  property  under  a  be- 
quest giving  it  to  him  in  that  particular  event.  It  is  not  for  the 
next  of  kin  to  show  that  the  wife  did  not  die  in  her  husband's  life- 
time ;  but  the  person  who  claims  under  the  disposition  must  show, 
not  that  probably  it  might  be  one  way  or  the  other,  but  that  that 
state  of  circumstances  did  in  fact  occur  which  entitles  him  accord- 
ing to  the  language  of  the  will  to  say  that  the  wife  did  die  in  her 
husband's  lifetime. 

Then  arises  the  question  of  fact,  has  the  defendant  shown  that 
the  wife  did  not  survive  ?  I  entirely  concur  in  what  was  said  by 
the  learned  Judges  on  that  subject,  that  there  is  no  evidence  what- 
ever which  would  justify  any  one  in  coming  to  such  a  conclusion, 
because  in  this  case,  as  in  all  others  where  a  person  has  to 
show  that  a  *  particular  state  of  things  has  arisen,  the  evi-  *  660 
dence  must  be  positive,  and  it  is  not  sufficient  to  show  a 
?ariety  of  circumstances  from  which  it  may  be  very  difficult  to 
form  an  opinion  one  way  or  the  other.  I  think  it  impossible  to 
carry  this  evidence  before  us  to  any  thing  like  proof  as  to  whether 
Mr.  or  Mrs.  Underwood  was  the  survivor.  I  give  the  medical 
gentlemen  entire  credit  for  speaking  scientifically,  and  as  they 
believe  quite  accurately  (though  I  do  not  think  that  they  them- 
selves are  very  confident  on  the  subject)  ;  but  to  take  what  they 
saj,  calculating  and  reasoning  a  priori,  for  that  is  all  it  comes  to, 
as  to  which  of  two  people  may  have  breathed  a  few  seconds  the 
longer  at  the  bottom  of  the  sea,  as  establishing  the  fact,  seems  to 
me  to  be  quite  misunderstanding  the  nature  of  human  testimony. 
The  medical  men  may  be  quite  right  in  the  observations  they  have 
made  of  persons  dying  from  asphyxia ;  but  1  confess  that,  from  the 
perusal  of  the  evidence,  I  am  utterly  unconvinced  that  they  can 
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tell  us  which  of  these  two  persons  died  first,  even  supposing  fchem 
to  have  been  taken  and  quietly  submerged  to  the  bottom  of 
the  sea.  When,*  however,  it  is  remembered  that  they  were 
violently  thrown  by  one  blow  from  the  side  of  the  ship  into 
the  sea,  any  conclusion  which  can  be  acted  on,  founded  on  the 
supposition  being  correct  that  the  wife  died  a  few  seconds  before 
the  husband,  appears  to  me  impossible.  The  conclusion,  there- 
fore, that  I  come  to  is  upon  the  assumption  that  we  cannot  teU 
which  of  these  two  persons  died  first,  and  this  is  the  conclusion  at 
which  the  Master  of  the  Bolls  also  arrived. 

In  the  report  of  the  case  before  the  Master  of  the  Rolls,  his 
Honor  is  represented  in  one  passage  to  have  said  that  he  must 
assume  that  Mr.  and  Mrs.  Underwood  both  died  together.  From 
personal  communication  with  his  Honor,  I  know  that  he  is  not 

aware  that  he  ever  used  such  an  expression,  and  all  he  ever 
*  661    meant  to  say  was  *  that  the  property  must  be  distributed 

just  as  it  would  have  been  if  they  had  both  died  at  the  same 
moment.  It  cannot  be  assumed  to  be  proved,  or  probable,  or  pos- 
sible, that  two  human  beings  should  cease  to  breathe  at  the  same 
moment  of  time,  for  that  is  hardly  within  the  range  of  imagination, 
and  to  abjudicate  on  such  a  principle  would,  I  think,  be  proceed- 
ing on  false  data ;  but  the  real  ground  to  proceed  on  is  that  it  can- 
not be  proved  which  died  first.^  They  both  probably  died  within 
a  few  seconds  of  each  other,  but  which  died  first  it  is  impossible  to 
say.  The  result  therefore  is,  that  there  being  a  will  giving  away 
the  property  in  one  state  of  circumstances,  namely,  that  the  wife 
died  in  the  husband's  lifetime,  and  it  not  being  proved  that  that 
state  of  circumstances  existed,  the  property  is  not  given  away  at 
all,  and  must  be  distributed  amongst  the  next  of  kin  as  upon  an 
intestacy.  These  considerations  would  have  exhausted  the  sub- 
ject, but  for  the  very  able  argument  that  was  addressed  to  the 
Court  on  another  point,  and  to  which  I  think  it  necessary  now  to 
advert. 

Besides  the  curious  and  interesting  questions  as  to  the  survivor- 
ship of  the  husband  and  wife,  Mr.  JRoupeU  raised  another  point  on 
the  construction  of  the  wills,  and  on  this  I  did  not  consult  the 
learned  Judges.  It  may  be  considered  by  reference  to  the  hus- 
band's will  only.     [His  Lordship  here  referred  to  the  terms  of  the 
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will,  (o)]  It  was  contended  that,  even  adopting  the  view  of  the 
Master  of  the  Rolls  on'  the  question  of  survivorship,  still  the  be- 
quest to  the  defendant  Mr.  Wing  took  eifect.  The  intention,  it  was 
said,  was  to  give  the  whole  residue  to  him,  if,  from  any  cause 
whatever,  the  prior  alternative  gift  *  to  the  wife  could  not  *  662 
take  effect.  Here  neither  she  nor  those  claiming  under  her 
can,  it  was  said,  claim  any  thing,  in  consequence  of  its  being  im- 
possible to  show  that  she  survived  her  husband,  and  therefore  the 
gift  over,  or  rather  the  substituted  gift  to  Mr.  Wing,  the  children 
bemg  out  of  the  case,  must,  it  was  contended,  take  effect.  The 
gift  to  him  is  in  terms  dependent  on  the  wife  dying  in  the  hus- 
band's lifetime ;  but  it  was  argued  that  both  principle  and  authority 
lead  to  the  conclusion,  that,  if  from  any  cause  whatever,  the  prior 
gift  cannot  take  effect^  the  second  or  alternative  gift  becomes  oper- 
ative. In  support  of  this  proposition  many  cases  were  cited  and 
reUed  on,  all  which  may,  I  think,  be  classed  under  two  heads :  first, 
cases  where  there  is  a  prior  particular  interest  given,  and  then  on 
the  death  of  the  devisee  or  legatee  in  remainder  under  age  there 
is  a  gift  over,  and  the  gift  over  has  been  held  to  take  effect,  though 
the  first  taker  never  came  into  existence,  and  so  could  not  fulfil 
literally  the  condition  of  dying  under  twenty-one ;  and,  secondly, 
cases  where  a  devise  or  bequest  is  made  with  an  obligation  imposed 
on  the  devisee  or  legatee  to  do  some  act  in  default  of  which  being 
done  there  is  a  gift  over,  if  the  devisee  or  legatee  dies  in  the  testa- 
tor's lifetime  there  the  gift  over  has  been  held  to  take  effect. 

In  illustration  of  the  first  class  I  need  only  refer  to  the  leading 
case  of  J<me8  v.  Westeomb,  (6)  the  same  question  having  come 
nnder  consideration  in  several  other  cases.  There  the  testator 
devised  a  term  of  years  to  his  wife  for  her  life,  and  after  her  death 
to  the  child  she  was  then  enceinte  with ;  and  if  such  child  died  be- 
fore it  came  to  the  age  of  twenty-one,  then  he  devised  one-third  part 
of  the  term  to  his  wife  and  two-thirds  to  other  persons :  he  died, 
and  the  wife  turned  out  not  to  be  enceinte  at  all,  conse- 
quently the  gift  over  never  literally  *  came  into  operation,  *  668 
because  that  child  had  not  died  under  twenty-one,  there 
never  having  been  any  child. 

(a)  The  Lord  Chancellor  stated  that,  to  avoid  being  misunderstood,  he  had 
reduced  into  writing  bis  view  of  this  part  of  the  case ;  and  the  remainder  of  the 
report  is  taken  from  the  written  judgment  of  his  Lordship. 

(6)  Free.  Ch.  816. 
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The  leading  authority  under  the  second  head  is  the  case  before 
Lord  Hardwickb  of  Avelyn  v.  Ward :  (a)  there  the  devise  wis  to 
the  testator's  brother  and  his  heirs,  on  express  condition  that 
within  three  months  after  his  decease  he  should  execute  a  release 
to  his  trustee  of  all  claims  and  demands,  but  if  his  brother  should 
neglect  to  give  such  release,  the  devise  to  him  should  be  void,  and 
in  such  case  he  devised  the  estate  to  the  defendant.    The  ground 
on  which  the  Court  has  proceeded  in  these  cases,  and  there  are 
many  others  to  the  same  effect,  is,  that  the  gift  over,  though  made 
in  the  form  of  a  condition,  was,  on  the  true  construction  of  the 
will,  intended  to  take  effect  not  only  if  the  precise  language  of  the 
condition  was  complied  with,  but  also  if  some   different  event 
'should  happen  which  would  have  results  the  same  as  the  condition. 
Thus  in  Jones  v.  Westcomby  the  testator,  though  in  terms  he  gave 
the  property  over  only  in  the  event  of  his  wife  being  at  tiie  date  of 
his  will  pregnant  and  giving  birth  to  a  child  who  should  die  under 
twenty-one,  yet  evidently  meant  that  the  ulterior  gift  should  take 
effect  if  his  wife  should  not  give  birth  to  a  child  who  should  attain 
the  age  of  twenty-one  years ;  just  as  in  the  case  before  Sir  W. 
Grant  of  Murray  v.  Jones^  (h)  that  very  learned  Judge  held  that 
the  expression  ^'  but  in  case  I  shall  have  but  one  child  "  necessarily 
embraced  the  case  of  not  having  any.     So  in  Avelyn  v.   Ward^ 
though  Uie  devise  to  the  defendant  Ward  was,  according  to  the 
strict  language  of  the  will,  made   dependent  on  the  testator's 
brother  refusing  to  execute  a  release  within  three  months  after 
his  the  testator's  decease,  which  implies  his  surviving,  yet 
*  664    the  Court  saw  *  its  way  to  the  conclusion,  that  the  testator 
meant  the  defendant  to  take  if  the  brother  did  not,  whether 
he  survived  and  refused  to  execute  the  release,  or  was  fix>m  any 
other  cause  made  incapable  of  taking :  indeed,  the  natural  sense 
of  the  will  there  was  that  if  the  gift  to  the  brother  should  prove 
void  from  any  cause,  the  defendant  should  take; 

But  these  cases  all  proceeded  on  the  doctrine  that  the  event  on 
which  the  gift  over  was  to  come  into  operation  was  an  event  im- 
pliedly if  not  expressly  indicated  by  tlie  language  used  in  the  will. 
This  is  a  safe  and  just  principle  of  construction,  if  we  only  take 
care  not  to  strain  language  beyond  its  fair  import.  In  the  present 
case,  I  cannot  think  that  any  of  the  authorities  warrant  the  course 

(a)  1  Ves,  420.  (6)  2  V.  &  B.  813. 
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which  the  defendant  urges  me  to  adopt.  The  gift  to  Mr.  Wing  is 
in  terms  made  dependent,  and  was  evidently  meant  to  be  depend- 
ent, on  the  single  event,  setting  aside  the  children,  of  the  testator 
surviving  his  wife :  if  she  should  survive,  he  gives  every  thing  to 
her ;  if  she  dies  in  his  lifetime,  he  gives  every  thing  to  Mr.  Wing : 
it  is  impossible  to  say  that  there  is  any  third  qase,  or  class  of 
cases,  to  which  the  language  of  the  will  could  possibly  be  appli- 
cable. It  may  be  that,  if  the  extremely  improbable  event  which 
did  occur  had  presented  itself  to  the  testator's  mind  as  a  possible 
contingency,  he  would  have  wished  Mr.  Wing  to  take  his  property  ; 
but  then  he  would  have  done  this,  not  by  relying  on  the  words 
now  found  in  the  will  as  being  sufBcient  for  the  purpose,  but  by 
making  express  provision  to  accomplish  his. object.  It  is  not  suffi- 
cient to  say  that,  if  for  any  reason  the  gift  to  the  wife  fails  to  have 
practical  operation,  the  testator  must  have  intended  to  benefit  Mr. 
Wing:  the  answer  is,  he  has  not  said  so,  neither  expressly  nor 
impliedly ;  and,  if  I  were  to  attempt  to  supply  the  omission, 
*  I  feel  that  I  should  be  making,  not  construing,  the  testa-  *  665 
tor's  will.  These  considerations  decide  the  question  on  the 
wife's  will  also.  The  result  therefore  is  that  I  think  the  decree 
of  the  Master  of  the  Bolls  was  right,  and  so  that  the  appeal  must 
be  dismissed ;  but,  from  the  peculiar  nature  of  the  case,  I  shall 
give  no  costs. 

Some  further  discussion  took  place  as  to  costs,  the  result  of 
which  was  that  they  were  ordered  to  be  paid  out  of  the  estate. 


SIMPSON  V.   SADD. 

1854.     November  18,  20,  21.    December  2.    Before  the  Lord  Chancellor  Lord 

CRAimORTH. 

In  a  suit  to  compel  the  defendant  specifically  to  perform  an  agreement  to  take  a 
lease :  ffddj  that  under  the  circumstances  of  the  case  the  intended  lessee  had 
waived  his  right  to  call  for  the  title  of  the  intended  lessor. 

Fonn  of  the  decree  in  this  case  directed  as  in  Warren  v.  Bichardson  (Youngc,  1). 

The  mere  fact  of  taking  possession  does  not,  either  in  the  case  of  vendor  and 
purchaser,  or  in  that  of  lessor  and  lessee,  operate  as  a  waiver  of  the  pur- 
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chaser^s  or  lessee^s  right  to  call  for  the  yendor^s  or  lessor^a  tide,  though  an 
intention  to  waive  the  right  is  less  probable  in  the  former  than  in  the  Utter 
instance.^ 

This  was  an  appeal  by  the  defendant,  G.  E.  Sadd,  from  a  decree 
made  in  favour  of  the  plaintiff  by  Vice-Chancellor  Stuart,  on  a 
special  claim,  the  object  of  which  was  to  compel  the  specific  per- 
formance by  the  defendant  of  an  agreement  to  take  a  lease  of  cer- 
tain premises  belonging  to  the  plaintiff.  The  following  were  the 
facts  of  the  case. 

The  plaintiff,  being  the  tenant  of  two  houses,  Nos.  16  and  17, 
Lisle  Street,  Leicester  Sii^uare,  in  the  county  of  Middlesex,  together 
with  the  warehouses '  let  therewith  for  the  residue  of  a  term  of 
years  under  two  indentures  of  lease  dated  respectively  the  2d 
December,  1850,  entered  into  a  treaty  with  the  defendant  for 
assigning  such  leases  to  him,  or  for  demising  the  premises  to  him 
by  way  of  lease  or  underlease ;  and  during  the  'treaty,  and  before 
the  defendant  signed  the  agreement  hereafter  stated,  the 
♦  666  *  leases  were  produced  and  read  over  to  the  defendant ;  and 
upon  his  being  satisfied  with  the  covenants  contained  therein, 
the  following  agreement  in  writing  was  entered  into  between  the 
plaintiff  and  the  defendant  and  signed  by  them. 

"  Memorandum  of  agreement  made  this  12tli  day  of  November, 
1863,  between  Miles  Simpson  and  George  Sadd,  whereby  the  former 
agrees  to  grant,  and  the  latter  agrees  to  accept,  a  lease  of  No.  16, 
Lisle  Street,  from  Christmas  next,  at  the  annual  rent  of  852.  6«. 
6d.,  payable  quarterly  for  the  term  of  twelve  years  and  three-quar- 
ters less  fourteen  days.     The  said  Miles  Simpson  also  agrees  to 
grant,  and  the  said  George  Sadd  to  accept,  a  lease  of  No.  17,  Lisle 
Street,  from  Christmas  next,  at  the  annual  rent  of  134Z.  13«.  id. 
payable  quarterly  for  the  term  of  sixteen  years  less  fourteen  days, 
both  such  leases  to  contain  the  same  covenants  and  clauses,  so  far 
as  applicable,  as  are  contained  in  the  leases  under  which  the  same 
are  now  held,  the  said  George  Sadd  to  have  possession  on  the  2l8t 
November  instant  of  all  the  warehouses  on  the  ground-floors,  also 
the  possession  of  the  upper  part  of  No.  17,  now  occupied  by  Mr. 
Williams,  on  or  before  Christmas  next,  or  so  soon  as  the  said 

>  See  1  Sugden  Y.  &  P.  (7th  Am.  ed.)  463,  466  et  9eq, ;  Barnett  e.  Gaines, 
8  Ala.  373 ;  Calcraa  v.  Roebuck,  1  Yes.  (Sumner's  ed.)  226  n.  (2) ;  2  Dan.  Ch. 
Fr.  (4th  Am.  ed.)  988,  989. 
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Miles  Simpson  can  get  him  out,  which  he  engages  to  do  as  soon  as 
bj  due  diligence  he  can  do  so,  the  present  tenant  of  the  upper  part 
of  No.  16  to  be  adopted  or  otherwise  by  George  Sadd  after  next 
Christmas,  and  such  tenant  is  to  pay  Miles  Simpson  the  rent  for 
the  same  to  next  Christmas,  George  Sadd  to  pay  rent  only  from 
Chrisbnas  next,  all  outgoings  up  to  that  time  to  be  paid  by  Miles 
Simpson.  The  tenant's  fixtures  of  every  description  for  trade  and 
otherwise  in  the  said  two  houses  to  be  now  valued  in  the  usual 
way,  and  paid  for  by  George  Sadd,  the  amount  of  them  to  be  added 
to  the  sum  for  which  Miles  Simpson  is  to  draw  bills  on 
George  *  Sadd  for  goods  now  purchased  of  him  by  the  latter  *  667 
and  to  be  included  in  such  bills,  the  expense's  of  such  valua- 
tion to  be  paid  equally  by  both  parties,  the  said  two  leases  and 
counterparts  thereof  to  be  prepared  by  the  solicitors  of  Miles  Simp- 
son, and  paid  for  by  George  Sadd." 

On  the  12th  November,  1853,  the  defendant  took  possession  of 
the  warehouses  held  with  the  tenements ;  and  on  the  2l8t  Novem- 
ber, 1853,  the  plaintifi''s  solicitors  wrote  the  following  letter  to  the 
defendant :  "  We  understand  that  Mr.  Williams  leaves  No.  17 
this  morning,  so  that  you  can  at  once  have  possession  of  the  part 
he  occupied  as  well  as  the  warehouses  which  you  entered  upon  last 
week.  We  are  proceeding  to  prepare  the  leases,  and  Mr.  Green 
will  meet  your  valuer  as  to  the  fixtures."  The  defendant,  on  the 
same  day,  took  possession  of  the  whole  of  the  premises  except  the 
warehouses  of  which  he  had  previously  taken  possession,  and  on 
the  25th  November,  1863,  the  plaintiff's  solicitors  received  from 
him  the  following  letter :  ^^  I  shall  be  much  obliged  if  you  will 
defer  the  preparation  of  the  leases  of  the  Lisle  Street  premises,  as 
I  have  a  prospect  of  finding  a  partner  in  that  matter,  who  1  think 
should  be  included  therein.  I  have  written  as  above  to  Mr.  Simp- 
son, but  find  he  is  absent  from  London."  In  answer  to  this  letter, 
the  plaintiflT's  solicitors,  on  the  same  day,  wrote  as  follows :  ^'  There 
will  be  no  objection  to  adding  the  name  of  a  partner  as  joint 
lessee  with  you  in  the  two  leases  from  Mr.  Simpson :  we  there- 
fore wait  to  receive  his  name  from  you  at  your  early  convenience." 

On  the  2d  December,  1853,  the  fixtures  in  both  the  houses  were 
valued  pursuant  to  the  agreement  by  two  valuers,  one  appointed  by 
each  party,  at  the  sum  of  1602.  11«.     The  plaintiff's  solici- 
tors, not  having  received  *  any  further  communication  from    *  668 
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the  defendant,  prepared  drafts  of  the  leases,  and  on  the  lOtli 
December,  1858,  sent  them  to  the  defendant  with  the  following  letr 
ter :  "  Herewith  we  send  for  your  perusal  the  drafts  of  the  two 
leases  of  16  and  17,  Lisle  Street,  and  beg  you  to  return  them  to  us 
approved  at  your  early  convenience.  Please  also  send  us  your 
acceptance  for  1602.  11«.,  the  valuation  of  the  fixtures  in  the 
annexed  form." 

In  the  mean  time,  on  the  8th  December,  1858,  the  defendant  had 
caused  an  advertisement  to  be  inserted  in  the  '^  Times  "  newspaper, 
announcing  that  the  premises  Nos.  16  and  17,  Lisle  Street,  were  to 
be  let  with  immediate  possession  with  fittings  and  fixtures  com- 
plete, and  that  particulars  could  be  had  of  Sadd  &  Napier,  40 
Lisle  Street,  Leicester  Square.  On  the  12th  December,  1853,  the 
plaintiff  attended  at  the  office  of  the  plaintiff's  solicitors  with  the 
defendant  at  his  request  to  discuss  his  proposal  for  joining  his  part- 
ner, Mr.  Napier,  as  a  co-lessee  in  the  leases,  and  on  that  occasion 
the  plaintiff  assented  thereto,  and  no  allusion  whatever  was  then 
made  to  any  abstract  or  proof  of  the  plaintiff's  title  being  required, 
but  the  defendant  said  that  all  he  was  waiting  for  was  to  settle  who 
should  be  the  lessee  or  lessees.  The  defendant  not  having  returned 
the  draft  leases,  the  plaintiff's  solicitors  wrote  to  him  on  the  18th 
January,  1854,  and  received  the  following  answer  dated  Cambridge, 
the  20th  January,  1854 :  "  In  reply  to  yours  received  this  morn- 
ing, I  shall  return  to  London  on  Monday,  and  will  get  Mr.  Huson 
to  examine  the  drafts  of  the  leases  for  me,  and  again  conmmnicate 
with  you  as  soon  as  I  can." 

Frequent  applications,  both  written  and  verbal,  were  afterwards 
made  to  the  defendant  relative  to  the  return  of  the  drafts  of 
*669    the  leases,  for  the  purpose  of  completing  *and  carrying 
into  effect  the  agreement ;  after  which,  on  the  16th  March, 
1854,  the  plaintiff's  solicitors  received  a  letter  from  the  defendant's 
solicitor, "  requesting,  on  behalf  of  Mr.  George  Sadd,  that  they 
would  furnish  him  without  delay  with  abstracts  of  their  client  Mr. 
Miles  Simpson's  title  to  Nos.  16  and  17,  Lisle  Street,  in  order  that 
he  might  ascertain  whether  Mr.  Simpson  had  a  good  title  to  the 
premises  in  question."     The  plaintifTs  solicitors  replied  on  the 
24th  March,  1854,  and  stated  that  Mr.  Sadd  had  no  right  to  require 
Mr.  Simpson  to  produce  his  title  ;  that  he  was  fully  informed  before 
he  signed  the  agreement  of  the  nature  of  Mr.  Simpson's  holding, 
and  both  the  original  leases  were  read  to  him  ;  that  he  took  po»- 
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session  on  the  2l8t  November,  1853,  and  had  remained  in  posses- 
sion ever  since,  and  had  negotiated  with  various  persons  for  the 
disposal  of  the  premises ;  that  -the  draft  leases  were  sent  to  him 
on  the  10th  December,  and  he  had  since  on  different  occasions 
applied  for  and  obtained  time  to  complete,  solely  on  the  ground 
tiiat  he  was  treating  with  a  proposed  purchaser,  and  wanted  a 
further  opportunity  of  concluding  with  him ;   that  the  plaintiff's 
solicitors  therefore  considered  that  the  drafts  were  approved,  and 
they  requested  that  the  matter  might  be  concluded  at  once.    On 
the  30th  March,  1854,  the  defendant's  solicitor  wrote  in  reply, 
submitting  that  his  client's  right  fo  investigate  the  title  was  beyond 
all  doubt,  and  as  the  abstract  had  been  refused,  it  was  Mr.  Sadd's 
intention  to  give  up  possession  of  the  premises  on  the  next  day. 
A  copy  of  the  following  notice,  which  had  in  the  mean  time  been 
served  on  the  plaintiff,  was  enclosed  in  the  last-mentioned  letter : 
'^  16  and  17,  Lisle  Street.    Your  solicitors,  Messrs.  Sheard  and 
Baker,  having  failed  to  supply  my  solicitor,  Mr.  Story,  with  the 
abstract  of  your  title  to  the  above  premises,  I  hereby  give  you 
notice  that  I  consider  you  have  abandoned  the  agreement 
for  granting  me  the  lease  *  of  the  said  premises,  and  I  have    *  670 
instructed  my  solicitor  to  return  the  draft  leases  sent  for 
my  approval ;   and  I  further  give  you  notice,  that  I  will  not  be 
responsible  for  the  safety  of  the  said  premises  in  any  way  after 
the  hour  of  twelve  o'clock  at  noon  of  31st  day  of  March,  instant, 
at  which  time  I  intend  to  abandon  the  possession  of  the  said 
houses.     Dated  this  30th  day  of  March,  1854.     G.  E.  Sadd,  (Witr 
ness)  L.  Hand.     To  Mr.  Miles  Simpson."    The  plaintiff's  solici- 
tors wrote  an  answer  to  the  last-mentioned  letter  of  the  30th 
March,  1854,  on  the  same  day,  to  the  effect  that  the  plaintiff 
adhered  to  the  agreement,  and  that  he  would  at  once  institute  a 
suit  in   Chancery  to  compel  the  performance  of  it ;   that  he  also 
demanded  the  payment  of  160Z.  lis.,  the  valuation  price  of  the 
fixtures,  and,  unless  tthe  amount  was  immediately  paid,  would  com- 
mence an  action  for  its  recovery. 

On  the  31st  March,  1854,  the  defendant's  solicitor  returned  to 
the  plaintiff's  solicitors  the  drafts  of  the  proposed  leases.  The 
plaintifi*  subsequently  commenced  an  action  at  law  against  the  de- 
fendant, for  the  amount  of  rent  due  and  the  valuation  of  the  fix- 
tures, but  this  action  was  stayed  by  an  order  to  elect,  obtained  by 
the  defendant  on  the  institution  of  the  present  suit.    It  should 
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also  be  stated  that  it  did  not  appear  that,  previously  to  the  16th 
March,  1854,  any  application  had  been  made  by  the  defendant, 
or  by  any  person  on  his  behalf,  for  an  abstract  of  the  plaintiff's 
title  to  the  premises ;  that  the  defendant  had,  since  he  entered 
into  possession  of  the  premises,  acted  as  the  owner  lliereof ;  had 
adopted  as  his  own  tenant  the  occupier  of  the  upper  part  of  No. 
16,  Lisle  Street ;  and  had  been  assessed  to,  and  had  paid,  rates 
and  taxes  in  respect  of  the  premises. 
The  cause  was  heard  by  Vice-Chancellor  Stuart,  on  the  27th 
Juno,  1854,  when  his  Honor  made  a  decree  declaring 

*  671    *  that  the  defendant  accepted  the  plaintiff's  title  to  the 

premises  comprised  in  the  agreement,  and  ordering  and 
decreeing  that  the  agreement  should  be  specifically  performed  and 
carried  into  execution,  and  ordering  that  the  lease  should  be  settled 
by  the  Judge,  in  case  the  parties  differed  about  the  same,  and  that 
the  defendant  should  within  three  weeks  pay  to  the  plaintiff  the 
sum  of  160Z.  Us. J  the  amount  of  the  fixtures,  and  the  sum  of  1091. 
19«.  lid,,  the  amount  due  for  rent  from  the  25th  day  of  December, 
1853,  to  the  24th  day  of  June,  1854,  and  the  costs  of  the  action  at 
law,  and  ordering  that  the  defendant  should  pay  to  the  plaintiff 
his  costs  of  the  suit.  From  this  decree  the  defendant  now  appealed, 
as  above  stated. 

Mr.  Malins  and  Mr.  Watford,  for  the  plaintiff,  supported  the 
decision  of  the  Vice-Chancellor.  —  They  submitted  that  the  sub- 
stantial question  was,  whether  the  defendant  had  or  had  not 
intended  to  waive  his  right  to  call  for  the  plaintiff's  title ;  and, 
referring  to  the  fact  of  the  defendant's  entering  into  possession 
and  to  his  subsequent  conduct,  they  contended  that  he  must  be 
taken  to  have  waived  his  right.  They  cited  Fleetwod  v.  Oreen^  (a) 
Margravine  of  Anspach  v.  Noel,  (6)  Burnett  v.  Brown,  (c)  Bur- 
roughs  V.  Oakley,  (df)  Warren  v.  Richardson,  (e)  Sugden's  Concise 
View  of  the  Law  of  Vendors  and  Purchasers,  p.  248,  &c. 

Mr.  Craig  and  Mr.  Morris,  for  the  defendant,  the  appellant.  — 
They  commented  on  the  cases  cited  on  the  other  side,  and 

*  672    mentioned  KnatchhuU  v.   Ghrueber.  (^)     In  reference  *  to 

(a)  15  Vea.  594.  (d)  8  Swanrt.  159. 

(6)  1  Madd.  810.  (e)  Younge,  1. 

(c)  IJ.  &  W.  168.  {g)  1  Madd.  153. 
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the  taking  of  possession,  they  submitted  that  no  conclusion 
could  be  drawn  from  that  fact  against  the  defendant,  and  that 
before  any  case  of  waiver  could  be  relied  on,  it  must  be  proved 
that  the  defendant  was  aware  of  his  right.  They  contended  that 
the  defendant  was  entitled  to  an  inquiry  as  to  the  title.  They 
further  objected  to  the  language  of  the  decree,  insisting  that,  if 
made  at  all,  the  decree  ought  to  have  followed  the  form  of  that  in 
Warren  v.  Richardson, 

Mr.  Malins  replied. 

The  Lord  Chancellor  said  that  the  question  was,  whether  the 
defendant  was  bound  to  accept  a  lease  without  calling  for  the 
plaintiff's  title.     The  agreement  was  made  on  the  12th  November, 
1853,  and  possession  was  immediately  taken  by  the  defendant. 
Primd  fade^  a  lessee  was  entitled  to  call  for  his  lessor's  title ;  and 
taking  possession  was  in  itself  an  equivocal  act,  the  question  in 
ey^Tj  such  case  being,  whether  the  lessee  by  taking .  possession 
intended  to  waive  and  had  waived  his  right  to  call  for  a  title. 
Such  an  intention  might  be  more  probable  in  the  case  of  a  lessee, 
especially  a  lessee  at  rack-rent,  than  in  the  case  of  a  purchaser, 
but  the  mere  fact  of  taking  possession  was  not  of  itself  sufficient. 
The  question,  therefore,  in  the  present  case  was,  whether  the  con- 
duct of  the  defendant  was  inconsistent  with  an  intention  to  call 
for  the    title.     The  facts  were,  that  on  the  2d  December,  the 
defendant  joined  in  a  valuation  of  the  fixtures,  and  on  the  8th 
December  inserted  an  advertisement  in  the  "  Times  "  for  the  purpose 
of  disposing  of  the  property ;    there  were  also  the  letters  of  the. 
2dth  November  and  the  10th  December,  showing  that  the  parties 
understood  that  nothing  remained  to  be  done  but  to  execute  the 
lease,  the  letter  of  the  10th  December  requiring  payment 
from  the  defendant  of  the  price  of  the  *  fixtures :  there  was    *  673 
besides  the  meeting  of  the  12th  December,  at  which  the 
defendant  said  that  all  he  was  waiting  for  was  to  settle  who  should 
be  lessee.      These  facts  were  quite  inconsistent  with  the  notion 
that  there  was  an  important  step  to  be  taken  prior  to  settling  the 
leases,  as  also  was  the  subsequent  correspondence  urging  the  return 
of  the  drafts,  and  the  defendant's  letter  from  Cambridge  of  the 
20th  January.    The  result,  therefore,  was  to  produce  the  irresist- 
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ible  conviction,  that  the  defendant  never  meant  to  ask  for  more 
than  a  lease  without  calling  for  the  plaintiff's  title. 

His  Lordship,  in  reference  to  the  language  of  the  decree,  said 
that  it  was  wrong;  it  should  have,  been  according  to  that  pro- 
nounced by  the  Chief  Baron  in  Warren  v.  Richardson^  (a)  namely, 
that  the  defendant  had  waived  his  right  to  call  for  production 
of  the  plaintifi's  title.  This  was,  however,  probably  a  mere  for- 
mal difference ;  but  there  was  also  a  point  in  which  the  decree 
was  wrong  in  substance,  for  it  made  the  defendant  pay  the  costs  of 
the  action  at  law;  this  it  ought  not  to  have  done,  and  in  that 
respect  the  decree  must  be  altered. 

His  Lordship  added  that  the  authorities,  referring  also  to  Clivey, 
Beaumont^  (6)  were  not  against  the  view  which,  following  the  Vi(»- 
Chancellor,  he  had  taken  of  the  case.  The  rule  wasr  stated  very 
accurately  by  Sir  T.  Plumeb  in  Burroughs  v.  Oaklet/^  (<?)  and  in 
conformity  with  the  rule  so  propounded  his  Lordship  thought,  as 
the  Vice-Chancellor  had  thought,  that  the  just  conclusion  of  fact 
in  the  present  case  was  that  the  defendant  intended  to  waive,  and 
did  waive,  his  right  to  call  for  a  title.  The  appeal  must  there- 
fore be  dismissed. 


♦674  *EADS   V.   WILLIAMS. 

1S54.    November  11,  18,  14,  15.    December  2.    Before  the  Lord  Ghanoellor 

Lord  Crakworth. 

By  an  agreement  for  the  lease  of  a  coal-mine  it  was  stipalated  that  the  rent  and 
terms  of  working  the  mine  should  be  determined  by  R.  H.  and,  J.  S.,  and  in 
case  of  their  not  agreeing  then  that  the  same  should  be  determined  bj  a 
person  to  be  nominated  by  R.  H.  and  J.  S.  before  entering  upon  the  refer- 
ence :  R.  H.  and  J.  S.  chose  J.  P.  as  an  umpire,  entered  upon  the  reference, 
but  refused  to  examine  any  witnesses :  an  award  was  ultimately  made  signed 
by  R.  H.,  J.  S.,  and  J.  P.  with  which  the  intended  lessee  was  dissatisfied:  a 
suit  was  after  the  lapse  of  a  considerable  time  instituted  by  the  intended 
lessor  to  compel  a  specific  performance  of  the  agreement,  and  various  grounds 
of  objection  to  the  award  were  raised  by  way  of  defence :  Held,  dismissing 
the  bill,  first,  that  the  award  must  under  the  circumstances  of  the  case  be 
treated  as  that  of  the  referees  only ;  secondly,  that  it  was  not  a  valid  objection 
that  the  referees  had  refused  to  examine  witnesses,  or  that  one  of  the  referees. 


(a)  Younge,  1.  (6)  1  De  6.  &  S.  397.  (c)  3  Swanst.  159. 
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instead  of  himself  inspecting  the  mine,  had  acted  on  the  report  made  to  him 
bj  another  person ; '  thirdly,  that  it  would  not  have  been  a  valid  objection  if 
the  referees  had  consulted  the  umpire  merely  for  the  purpose  of  enabling  them 
to  form  their  own  opinion ;  and,  fourthly,  that  it  was  a  valid  objection  that 
the  referees  consulted  the  umpire,  and  then,  instead  of  making  up  their  own 
minds  and  if  disagreeing  leaving  the  matter  to  the  umpire  to  be  determined 

.  by  him,  had  made  an  award  whidi  was  contrary  to  the  opinion  of  one  of  the 
referees.* 

SembU,  that  it  was  also  a  valid  objection  that  the  award  had  not  been  signed  by 
the  referees  at  the  same  time.' 

The  award  being  made  on  the  13th  April  was  communicated  to  the  intended 
lessee  on  the  10th  June,  and  was  on  the  8th  August  objected  to  by  him  on 
the  grounds  above  mentioned :  the  Court,  though  inclined  to  consider  that 
the  objections  were  taken  in  good  time,  did  not  decide  the  point,  for  it  held 
that  the  lessors  were  by  subsequent  conduct  prevented  from  raising  the 
question. 

The  intended  lessee  after  objecting  to  the  award  continued  to  work  the  mine, 
but  finally  abandoned  it  in  February,  1849 :  the  plaintiff  did  not  file  his  biU 
until  July,  1862 :  9emble,  this  delay  would  have  been  sufiicient  to  prevent  the 
Court  from  making  a  decree  for  specific  performance/ 

This  was  an  appeal  by  the  defendant,  John  Williams,  against  a 
decree  of  Vice-Chancellor  Stuart  dated  the  2d  June,  1864,  declar- 
ing that  a  certain  agreement  dated  the  11th  February,  1848,  ought 

'  As  to  the  conclusiveness  of  awards,  see  Mickles  v,  Thayer,  14  Allen,  114; 
Faircbild  v.  Adams,  11  Cush.  649;  fiigelow  v.  Newell,  10  Pick.  348;  Smith  v. 
Boston  and  Maine  Railroad,  16  Gray,  521 ;  Boston  Water-power  Co.  v.  Gray, 
6  Met.  131. 

*  See  Haven  v.  Winnisimmet  Co.,  11  Allen,  377.  On  a  reference  to  two 
arbitrators,  the  parties  consented  that  the  arbitrators  might  consult  a  third 
person.  The  arbitrators  agreed  to  be  bound  by  his  opinion  on  two  of  the  ques- 
tions referred,  and,  having  adopted  this  opinion  without  exercising  their  own 
judgment  upon  the  matters,  made  their  award  accordingly.  It  was  hddt  that 
the  award  was  invalid.    Whitmore  v.  Smith,  5  H.  &  N.  824. 

'  An  award  ought  to  be  signed  by  all  the  arbitrators  in  the  presence  of  each 
other.  Stalworth  v.  Inns,  13  M.  &  W.  466;  Peterson  o.  Ayre,  15  C.  B.  724; 
S.  P.  Wade  v.  Dowling,  4  £1.  &  Bl.  44 ;  Hinton  o.  Mead,  1  Jur.  N.  S.  46. 
See  Beck,  In  re  I  C.  B.,  N.  S.  695. 

*  See  Benson  v.  Lamb,  9  Beav.  502 ;  Pegg  o.  Wisden,  16  Beav.  239 ;  1 
Sogden  V.  &  P.  (7th  Am.  ed.)  341  and  note  (1)  ;  Wells  v.  Smith,  7  Paige,  22; 
S.  C,  2  K(L  Ch.  68 ;  Rogers  o.  Saunders,  16  Maine,  92 ;  Gamett  v.  Macon,  6 
CkZZ,  508;  3  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  [452],  66;  Nott  v.  Riccard,  22 
Beav.  307  ;  Macbride  v,  Weekes,  22  Beav.  533 ;  Gordon  o.  Mahony,  13  Ir.  £q. 
Bep.  404 ;  Scott  v.  Fields,  8  Ohio,  92 ;  Wiswall  o.  McGown,  2  Barb.  (N.  Y.) 
270 ;  De  Cordova  v.  Smith,  9  Texas,  129 ;  Higby  v.  Whitaker,  8  Ohio,  198 ; 
Bemington  v,  Kelby,  7  Ohio,  103 ;  Reed  v.  Chambers,  9  Gift  &  J.  490. 
▼or^   IV.  34  [  629] 
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to  be  specifically  performed  and  carried  into  execution,  and  order- 
ing and  decreeing  accordingly,  and  ordering  that  a  lease  should  be 
executed  bj  John  Eads  and  Joseph  Wilkes  Fisher,  the  plaintiffs,  to 
the  defendant  of  certain  mining  premises  with  their  appurtenances, 
and  that  such  covenants,  clauses,  and  agreements  should  be  in- 
serted in  the  lease  as  were  contained  in  that  behalf  in  the  agree- 
ment, according  to  the  terms  of  a  certain  award  the  validity 

*  675   of  *  which  was  questioned  in  the  suit.    The  following  were 

the  facts  of  the  case. 
By  an  agreement  in  writing  dated  the  11th  February,  1848,  and 
made  between  the  defendant  J.  Williams  and  Greorge  Parker  since 
deceased  of  the  first  part,  and  certain  parties  the  representatives 
of  Susannah  Holmes  deceased  of  the  second  part,  after  reciting 
that  J.  Williams  and  G.  Parker  were  working  a  mine  of  coal  and 
ironstone  callM  the  Broadwell  Colliery,  situate  near  Oldberry  in 
the  county  of  Worcester,  in  copartnership  together,  and  that  the 
parties  of  the  second  part  possessed  lands  and  mines  adjacent  to 
the  said  colliery,  and  that  J.  Williams  and  6.  Parker  had  driven 
gate  roads  into  the  vein  of  coal  in  such  mines  called  the  thick  coal, 
and  had  proved  the  quality  thereof,  it  was  witnessed  that  each  of 
the  parties  thereto  of  the  second  part  had  agreed  that  the  said  J. 
Williams  and  6.  Parker  should  have  liberty  and  license  to  dig, 
win,  and  get  the  several  beds,  veins,  and  seams  of  thick  and  ten- 
yards  coal.  Heathen  coal,  Gubbin  ironstone,  and  white  ironstone 
lying  in  and  under  the  several  pieces  or  parcels  of  land  and  heredita- 
ments delineated  on  the  plan  indorsed  thereon  and  coloured  blue, 
and  formerly  the  property  of  the  said  Susannah  Holmes  deceased, 
at  such  price  or  prices,  and  for  such  number  of  years  not  exceed- 
ing twenty-one  years,  and  upon  such  terms,  but  subject  neverthe- 
less to  the  several  terms  and  stipulations  of  the  agreement,  as 
should  be  determined  upon  by  Richard  Haines,  of  Tipton  in  the 
county  of  Stafford,  coal-master,  and  John  Southern,  of  Batman's 
Hill,  in  the  parish  of  Sedgley  in  the  county  of  Stafford,  mine 
agents,  persons  indifferently  chosen  for  the  purpose  by  the  parties 
to  the  agreement,  and  who  it  was  agreed  should  have  full  liberty 
to  decide  the  value  of  such  mines  and  minerals  as  between 

*  676  the  several  parties  thereto  and  to  *  direct  the  payment  of 

the  same  to  be  made  at  such  times  and  by  such  instalments 
as  they  deemed  right,  and' also  the  number  of  years  fOr  which  such 
mines  and  minerals  should  be  held  by  the  said  J.  Williams  and 
[680] 


EADS  V.  WILUAMS.  *  676 

G.  Parker,  but  subject  nevertheless  to  the  terms  and  stipulations  of 
tiie  agreement ;  and,  in  case  of  the  said  R.  Haines  and  J.  Southern 
not  agreeing  upon  the  price  or  terms  for  the  working  of  the  said 
mines  and  minerals  and  declaring  the  same  in  writing  under  their 
hands  within  three  weeks  of  the  day  of  the  date  of  the  agreement, 
Aen  that  the  said  J.  Williams  and  G.  Parker  should  have  liberty 
and  license  to  dig,  win,  and  get  the  aforesaid  several  beds,  veins, 
and  seams  of  thick  or  ten-yards  coal,  Heathen  coal,  Gubbin  iron- 
stone, and  white  ironstone  at  such  price  or  prices,  and  for  such 
number  of  years  not  exceeding  twenty-one  years,  and  upon  such 
terms,  but  subject  nevertheless  to  the  terms  and  stipulations  of  the 
agreement,  as  should  be  determined  uj^on  by  a  person  to  be  nomi- 
nated and  chosen  by  the  said  B.  Haines  and  J.  Southern  before 
they  entered  upon  the  aforesaid  reference.    And  in  consideration  of 
the  aforesaid  license  the  said  J.  Williams  and  G.  Parker  agreed 
and  undertook  to  pay  the  sums  and  observe  such  terms  and  con- 
ditions in  relation  to  the  working  of  the  mines  as  should  be  deter- 
mined  upon  and  appointed  by  the  said  B.  Haines  and  J.  Southern 
or  the  umpire  to  be  nominated  and  chosen  as  aforesaid.    And  the 
agreement  specified  certain  terms  and  stipulations  relative  to  the 
working  of  the  mines,  which  it  is  not  necessary  particularly  to 
notice,  and  that  if  and  when  required  by  the  parties  thereto  of  the 
second  part,  their  heirs  or  assigns,  the  said  J.  Williams  and  G. 
Parker   should  and  would  enter  into  and  execute  an  agreement 
with  tlie  person  or  persons  for  the  time  being  entitled  to  the 
mines  and  minerals  comprised  in  the  agreement  to  take  and  work 
the  same  mines  and  minerals  for  such  a  number  of  years 
and  on  such  terms  *  and  conditions  in  all  respects  as  were  *  677 
therein  contained  or  referred  to,  and  as  should  be  declared 
by  the  said  referees  or  their  umpire  as  aforesaid,  and  would  execute 
a  duplicate  of  such  agreement,  which  agreement  and  duplicate 
diould  contain  all  usual  and  proper  stipulations  and  conditions  as 
should  be  prepared  by  the  solicitors  of  the  parties  thereto  of  the 
second  part,  t^eir  heirs  or  assigns,  at  the  expense  of  the  said  J. 
Williams  and  G.  Parker. 

The  referees  duly  appointed  J.  Parker  to  act  as  umpire,  and  by^ 
an  arrangement  between  the  solicitors  of  the  parties  to  the  agree- 
ment, the   time  for  making  the  award  was  extended  to  the  14th 
April,  1848,  and  the  following  memorandum,  signed  by  the  solio- 
itom,  and  dated  the  1st  April,  1848,  was  indorsed  on  the 
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ment :  ^'  Whereas  the  said  within-named  Richard  Haines  and  John 
Southern  before  they  entered  on  the  consideration  of  the  matters 
referred  to  them  by  the  within-written  agreement  duly  appointed 
Jonas  Peacock,  of  Horseley  in  the  parish  of  Tipton,  mine  i^nt, 
ti&eir  umpire  finally  to  decide  the  matters  aforesaid  in  the  event  of 
the  said  Richard  Haines  and  John  Southern  not  agreeing  thereon ; 
and  whereas  the  time  limited  by  the  within-written  agreement  for 
making  an  award  by  the  said  Richard  Haines  and  John  Southern 
on  the  matters  aforesaid  has  expired  without  such  award  having 
been  made,  and  the  several  parties  to  the  within-written  agreement 
are  desirous  to  extend  the  time  for  making  such  award :  now  I, 
the  undersigned  Henry  Money  Wainwright,  of   Dudley  in  the 
county  of  Worcester,  gentleman,  as  the  agent  for  and  on  behalf 
of  the  several  parties  to  the  within-written  agreement  of  the  first 
part,  and  I,  the  undersigned  William  Robinson,  of  Dudley  afore- 
said, gentleman,  as  agent  for  and  on  behalf  of  the  several 
*  678    parties  thereto  of  the  second  part,  do  hereby  mutually  *  un- 
dertake and  agree  that  the  time  for  making  an  award  by 
the  said  R.  Haines  and  J.  Southern  under  the  within-written 
agreement  shall  be  extended  to  the  14th  of  April,  instant,  and 
that,  if  they  make  no  award  in  writing  on  the  matters  referred  to 
them  by  that  day,  that  the  said  vJonas  Peacock  shall  finally  decide 
the  said  matters,  provided  he  makes  an  award  thereon  in  writing 
on  or  before  the  14th  day  of  May  next ;  and  we  do  hereby  on  be- 
half of  the  respective  parties  mutually  agree  and  undertake  that 
they  shall  severally  observe,  perform,  and  abide  any  award  that 
shall  be  made  by  the  said  R.  Haines  and  J.  Southern  or  by  the 
said  Jonas  Peacock  according  to  the  terms  of  this  memorandum." 
An  award  in  writing,  under  the  hands  of  R.  Haines  and  J. 
Southern,  and  also  under  the  hand  of  J.  Peacock,  was  made  and 
signed  by  them  on  the  13th  April,  1848.    It  was  in  the  following 
terms:  ''We,  the  undersigned  Richard  Haines  of,  &c.,  and  John 
Southern  of,  &c.,  by  virtue  of  the  power  given  to  us  by  an  ^reet 
ment  dated  the  11th  February,  1848,  and  made  between,  &c.,  and 
also  of  a  memorandum  in  writing  under  the  respective  hands  of 
^William  Robinson  and  Henry  Money  Wainwright,  gentlemen,  dated 
the  Ist  day  of  April,  1848,  and  written  at  the  foot  of  the  before- 
mentioned  agreement,  having,  previous  to  entering  on  the  consid- 
eration of  the  matters  referred  to  us  by  such  agreement,  appointed 
Jonas  Peacock  of,  Ac.^  to  be  our  umpire,  and  finally  to  decide  on 
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tiie  matters  aforesaid  in  the  event  of  our  disagreement  thereon, 
and  having  examined  witnesses  and  duly  investigated  the  matter 
referred  to  us  by  the  before-mentioned  agreement,  do  by  this  writ- 
ing under  our  respective  hands  declare  and  award  that  the  price 
to  be  paid  by  the  said  J.  Williams  and  6.  Parker  for  the  mines  of 
thick  or  ten-yards  coal,  Heathen  coal,  Gubbin  ironstone, 
and  white  ironstone  lying  under  the  lands  in  *  the  before-    *  679 
mentioned  agreement  on  a  lease  thereof  for  a  term  of 
fourteen  years  from  the  11th  day  of  April  last,  shall  be  400Z.  per 
acre,  according  to  the  surface  measure  and  without  deduction  for 
faults  or  otherwise,  payable  as  follows :  400Z.  to  be  paid  down  at  the 
time  of  signing  the  lease,  and  4007.  per  year  afterwards,  payable 
quarterly  on  the  24th  June,  29th  September,  25th  December,  and 
25th  March,  until  the  whole  be  paid  for  the  first  quarterly  pay- 
ment to  be  due  on  the  24th  June,  1848."    And  the  award  pro- 
ceeded to  specify  the  manner  in  which  the  mines  should  be 
worked,  and  that  in  the  lease  of  the  ground  to  Messrs.  Williams 
and  Parker  should  be  contained  covenants  on  their  part  for  pay- 
ment of  the  before-mentioned  instalment,  and  working  the  mines 
in  manner  aforesaid,  and  all  other  covenants  usually  inserted  in 
leases  of  a  like  nature. 

Q.   Parker  died  on  the  18th  May,  1848.     On  the  10th  May, 
1848,  Messrs.   Bourne  &  Wainwright,  the   solicitors  of  the  in- 
tended lessors,  sent  to  Messrs.  Robinson  &  Fletcher,  the  solicitors 
of  the  intended  lessees,  a  draft  of  the  proposed  lease,  which  they 
stated  had  been  prepared  in  conformity  with  the  terms  of  the 
agreement,  and  '^the  award  of  Messrs.  Haines  and  Southern." 
The  draft  not  having  been  returned,  Messrs.   Bourne  &  Wain- 
wright   made  several  applications  for  it,  and  on  the  30th  May, 
1848,  Messrs.  Robinson   &  Fletcher  returned  the  draft  lease  to 
Messrs.    Bourne  &  Wainwright  without    any  written    approval 
thereof,  but  with  a  verbal  statement  to  the  effect  that  they  had  not 
Uien  seen  their  client  J.  Williams,  but  that,  provided  the  terms 
were  correctly  stated,  they  had  no  objections  to  the  draft  lease. 
Messrs.  Bourne  &  Wainwright  thereupon  caused  the  lease  to  be 
engrossed    in   duplicate,  and  on  the  30th  May,  1848,  wrote  to 
Messrs.  Robinson  &  Fletcher  to  request  J.  Williams  to  call  and 
sign  the  counterpart  of  the  lease. 

•  On  the  31st  May,  1848,  Mr.  Robinson  wrote  to  Messrs.    *  680 
Bourne   &  Wainwright  the  following  letter:   "Mr.  John 
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Williams  has  been  here  tchday.  He  says  he  has  never  seen  anj 
copy  of  the  award  made  by  Mr.  Haines  and  Mr.  Southern,  and  is 
perfectly  unacquainted  with  the  periods  within  which  the  monej 
is  payable ;  that  he  has  no  wish  to  create  delay  or  throw  any  obsta- 
cle in  the  completion  of  your  present  arrangements,  but  he  cannot 
consent  to  execute  the  lease  until  he  is  better  acquainted  with  the 
fiicts." 

On  the  10th  June,  1848,  Messrs.  Bourne  &  Wainwright  sent 
to  Messrs.  Robinson  &  Fletcher  a  copy  of  the  award,  and  on  the 
27th  July,  1848,  nothing  apparently  having  been  done  in  the 
mean  time,  they  applied  by  letter  to  Messrs.  Robinson  A  Fletcher 
requesting  to  be  informed  whether  J.  Williams  would  abide  by  and 
perform  the  award.  On  the  8th  August,  1848,  Messrs.  Bourne 
&  Wainwright  received  the  following  letter  in  answer  from 
Messrs.  Robinson  &  Fletcher:  ^^Mr.  Williams  is  advised  that 
the  award  is  invalid  on  several  grounds,  and  he  therefore  declines 
according  to  the  terms  of  it.  We  are  requested,  however,  to  state 
that  he  is  willing  to  enter  into  an  equitable  arrangement  with  the 
parties,  notwithstanding  his  surveyor  has  ordered  the  Butty  to 
abandon  the  mines,  as  the  produce  will  not  pay  the  wages." 

The  objections  to  the  validity  of  the  award  as  stated  by  the 
answer  of  J.  Williams  in  the  suit  were,  that  no  witnesses,  though 
attending  ready  to  be  examined  on  his  part,  were  allowed  to  give 
evidence  before  the  referees  and  umpire ;  that  R.  Haines,  the  ref- 
eree appointed  by  the  lessors,  refused  to  allow  any  evidence  to  be 
given,  saying  that  he  himself  knew  sufficient  of  the  value  of  the 
mines ;  that  J.  Southern,  the  defendant's  referee,  refused 
*  681    *  for  some  time  to  sign  the  award,  but  was  induced  to  do 
so  by  R.  Haines  and  J.  Peacock,  who  urged  him  that  he 
ought  to  yield  his  opinion  to  that  of  the  majority  of  them,  and  that 
it  was  useless  his  standing  out,  as  there  were  two  to  one  against 
him.    The  answer  of  J.  Williams  also  contained  a  statement  to 
the  following  effect,  showing  the  reason  for  his  wishing  not  to 
have  the  lease  forced  upon  him  ;  that  at  and  previously  to  the  date 
and  execution  of  the  agreement  of  the  11th  February,  1848,  it  was 
represented  by  or  on  behalf  of  the  parties  thereto  of  the  second 
part  to  the  defendant  and  6.  Parker  that  the  beds  of  coal  comprised 
in  the  agreement  were,  as  to  the  greater  part  thereof,  of  the  thick- 
ness of  ten  yards  or  thirty  feet,  and  the  defendant  and  G.  Parker 
accordingly,  relying  on  such  representations  and  conformably  with 
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an  arrangement  to  that  effect  between  them  and  the  intended  lessors, 
proceeded  in  the  month  of  November,  1847,  to  drive  a  gate  road 
into  the  said  beds  of  coal,  but  they  did  not  farther  or  otherwise 
work  the  same  previously  to  the  date  and  execution  of  the  agree- 
ment ;  that  from  and  after  the  date  and  execution  of  the  agreement, 
and  thenceforth  down  to  the  month  of  February,  1849,  the  defend- 
ant together  with  G.  Parker  until  his  death,  still  relying  on  the 
aforesaid  representations,  duly  worked  the  beds  of  coal,  but  during 
the  last-mentioned  period  the  defendant  ascertained,  as  the  facts 
were,  that  there  was  no  coal  in  the  mine  beyond  where  the  gate 
road  had  been  previously  driven,  and  that  the  coals,  instead  of 
being  of  the  thickness  of  thirty  feet,  were  in  the  thickest  part  only 
twenty-one  feet  and  no  more,  and  were  in  many  parts  only  seven 
and  in  others  only  six  feet  thick  from  the  top  to  the  bottom,  and 
by  reason  thereof  the  beds  of  coal  which  in  surface  measurement 
oontained,  or  purported  to  contain,  6a.  Ir.  25p.,  duly  worked  dur- 
ing the  whole  of  the  last-mentioned  period,  were  and  could 
be  worked  to  the  extent  of  •  la.  Ir.  28p.  surface  measure-    *  682 
ment,  and  such  were  the  smallness  in  quantity  and  the  very 
inferior  quality  of  the  coal  so  worked  and  got  from  the  beds  during 
the  last-mentioned  period,  that  the  same,  for  the  purpose  of  effect- 
ing sales  thereof,  was  obliged  to  be  and  was  mixed  in  the  boats 
with  coal  of  a  good  quality,  which  was  drawn  from  other  parts  of 
the  Broadwell  colliery,  and  which  were  also  worked  by  the  defend- 
ant; and  that,  moreover,  the  beds  of  coal  comprised  in  the  agree- 
ment, so  far  as  the  same  had  been  hitherto  worked,  from  the 
thinness  and  inferior  quality  thereof,  were  not  only  of  a  value  to 
let  or  work  greatly  less  than  was  made  to  appear  by  the  award, 
hnt  were  in  fact  of  a  value  insufficient  to  repay  the  necessary  expenses 
of  working  the  same,  and  there  was  either  no  coal  at  all  or  no  coal 
capable  of  being  worked  and  got*  in  the  remainder  of  the  said  6a. 
Ir.  29p. 

It  appeared  that,  after  the  date  of  the  letter  of  the  8th  August, 
1848,  the  defendant  continued  to  work  the'  mines  down  to  the 
month  of  February,  1849,  when  he  finally  discontinued  to  do  so. 
The  defendant  stated,  by  his  answer,  that  he  did  this  under  the 
expectation  that  some  equitable  arrangement  would  be  entered 
into  with  him  by  the  intended  lessors  with  respect  to  the  working 
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of  the  said  beds  of  coal,  and  under  the  hope  that  the  representa- 
tions which  had  been  made  to  him  before  the  agreement,  might  be 
eventually  substantiated. 

The  present  suit  was  instituted  in  July,  1852,  by  trustees  for 
the  parties  interested  in  enforcing  the  agreement  for  the  lease; 
and  the  bill  prayed  that  the  defendant  might  be  decreed  specifi- 
cally to  perform  the  agreement  of  the  11th  February,  1848,  on  his 
part,  and  to  etecute  a  counterpart  of  a  lease  of  the  mines  of  coal 
and  ironstone  therein  mentioned  according  to  the  terms  of  the 
directions  in  writing  stated  and  signed  by  B.  Haines,  J. 

*  683    Southern,  *  and  J.  Peacock,  the  plaintiflfe  being  ready  and 

willing  and  ofifering  specifically  to  perform  the  agreement 
on  their  part  and  to  execute  a  lease  of  the  mines  pursuant  to  the 
terms  of  the  said  direction  in  writing,  and  that  it  might  be  de- 
clared that  the  defendant  had  accepted  the  title  of  the  plaintiffs  or 
at  least  that  he  had.  accepted  the  title  of  the  parties  of  the  second 
part  to  the  agreement  to  the  mines  and  minerals,  and,  if  necessaiy 
and  proper,  that  an  account  might  be  taken  of  the  quantities  of 
coal  and  minerals  gotten  by  the  defendant  and  George  Parker  or 
by  the  defendant,  or  by  or  under  their  or  his  order  or  direction 
from  under  the  pieces  or  parcels  of  land  comprised  or  referred  to 
in  the  agreement,  and  that  the  amount  which  under  the  terms  of 
the  agreement  and  direction  in  writing  ought  to  be  paid  for  the 
same  might  be  ascertained,  and  that  the  defendant  might  be  de- 
creed to  pay  such  amount  to  the  plaintiffs. 

Evidence  was  gone  into  relative  to  the  manner  in  which  the 
award  had  been  made,  and  also  as  to  what  had  taken  place  subse- 
quently to  the  8th  August,  1848 ;  the  effect  of  it  is  sufficiently 
stated  by  the  Lord  Chancellor  .in  his  judgment.  It  also  appeared 
that  the  referees  and  umpire  had  not  signed  the  award  at  the  same 
time,  as  will  be  found  noticed  in  the  argument  on  behalf  of  the 
defendant. 

The  cause  came  on  before  Vice-Chancellor  Stuart  in  June,  1854, 
when  his  Honor  made  a  decree  in  favour  of  the  plaintiffs  as  above 
stated ;  and  from  this  the  defendant  now  appealed. 

Mr.  Malins  and  Mr.  Metcalfe^  for  the  *  plaintiffs,  supported  the 
decree  of  the  Vice-Chancellor.  —  They  went  through  the 

■ 

*  684    facts  of  the  case,  citing  and  *  commenting  on  Gregory  t. 
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Mghellj  (a)  Watson  y.  Meidy  (6)  SotUhconA  v.  T^e  Bishop  of 
Exeter  J  (c)  Clarke  v.  Moore^  (d)  Sudg.  Vend.  &  Purch.  Vol.  I. 
p.  200-202  (ed.  10). 

Mr.  Wigram  and  Mr.  Toller ,  for  the  defendant,  the  appellant.  — 
They  contended  that  the  award  was  irregular  and  bad  on  several 
grounds :  the  referees  had  refused  to  examine  witnesses ;  one  of 
them,  R.  Haines,  instead  of  exercising  his  own  judgment  at  all  on 
the  matter  referred  to  him,  had  acted  entirely  on  the  report  of  his 
grandson,  Thomas  Haines,  and  the  referees  had  without  authority 
delegated  their  duties  to  the  umpire :  Anoni/motiSj  (6)  Phipps  v. 
Ingram^  (jg)  Little  v.  Newton  ;  (A)  and,  further,  the  award  was  not 
the  joint  act  of  the  referees,  for  they  did  not  sign  it  in  the  presence 
of  each  other  as  they  ought  to  have  done ;  it  was  drawn  up  by  the 
umpire  and  sent  to  the  referees,  who  apparently  signed  it  at  differ- 
ent times,  and  it  was  then  signed  by  the  umpire.  Wade  v.  ^(hi^- 
iwyr,  (t)  Stalworth  v.  Inns,  (k) 

[The  Lord  Chancellor  remarked,  that,  though  he  admitted  the 
general  principle  involved  in  the  last  ground  of  objection,  he  was 
not  quite  satisfied  that  the  xule  could  be  so  strictly  applied  as  it 
must  be  to  support  the  argument.] 

They  insisted  that  if  these  objections  or  any  of  them 
*were  valid,  the  present  bill  must  fail.  If  the  plaintiffs  *685 
relied  in  its  support  on  any  thing  else  beyond  the  agree- 
ment and  the  award,  they  were  bound  to  show  in  the  clearest  way 
the  justice  of  their  claim,  and  this  they  could  not  do,  for  it  was 
clear  that  the  value  affixed  by  the  award  was  excessive  as  matters 
had  really  turned  out ;  the  Court  would  not  therefore  be  inclined 
to  aid  them.  The  laches  too  of  the  plaintiffs  were  another  ground 
disentitling  them  to  relief;  if  they  intended  to  enforce  a  contract 
like  that  in  question,  they  were  bound  to  have  come  to  the  Court 
without    delay.      Lloyd  v.    Collett^  (J)    Wright  v.   Howard^  (m) 

(a)  is  Ves.  32S.  (h)  9  Dowl.  487. 

(b)  1  Ru80.  &  M.  236.  (i)    ^^  Jur.  728. 

(c)  6  Hare,  213.  (A)  13  M.  &  W.  466. 

(d)  1  Jones  &  Lat.  723.  (Q    4  Bro.  C.  C.  469. 
(0  2  Obit.  44.  (m)  1  S.  &  S.  190. 
Ig)  3  Dowl.  669. 
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Heaphy  v.  HUly  (a)  Coslake  v.  Tilly  (6)  Watson  v.  Beid, (c) 
Walker  v.  Jeffreys,  (d)  The  defendant  had  taken  possession  in 
anticipation  of  the  award,  and  therefore  that  circumstance  could 
not  now  prevent  him  from  urging  the  laches  of  the  plaintiffs  as  a 
bar  to  their  claim.  They  also  referred  to  Dobsan  y.  Grave»i{e) 
In  re  Plewes  and  Middleton,  (jg)  Harvey  v.  Shelton.  (A) 

Mr.  Malins  replied.  — He  contended  that  the  cases  cited  on  the  • 
other  side,  to  show  that  the  award  was  bad  on  the  gi*ound  that 
witnesses  had  not  been  examined,  and  that  the  referees  had  not 
exercised  their  own  judgment  on  the  matters  referred  to  them, 
applied  only  to  judicial  awards  where  the  referee  was  substituted 
in  the  place  of  the  Court ;  that  the  same  strictness  was  not  re- 
quired in  cases  like  the  present,  where  there  was  no  action: 
further,  that  if  the  award  was  originally  open  to  objection,  the 

objection  ought  to  have  been  taken  immediately,  and  could 
*  686    not  be  brought  •  forward  now.     In  reference  to  the  laches 

of  the  plaintiffs,  he  urged  that  they  could  not  be  treated  aR 
a  bar  to  relief  where  the  defendant  had  taken  possession.  Clarke 
V.  Moore,  (t)  By  working  the  mine,  the  defendant  had  rendered 
it  impossible  for  the  Court  to  restore  the  plaintiffs  to  tiieir  original 
position.  He  commented  on  the  cases  cited  on  the  part  of  the 
defendant,  and  referred  to  SouUhy  v.  Hodgsony(Jc)  Emery  v. 
Wase^  (I)  Anderson  y.  WcUlaee,  (ni)  Russell  on  Arbitrations, 
p.  201. 

December  2. 

The  Lord  Chancellor  delivered  judgment. 

After  giving  a  history  of  the  facts  of  the  case,  down  to  and 
including  the  letter  from  Messrs.  Robinson  &  Fletcher  to  Messrs. 
Bourne  &  Wainwright  on  the  8th  August,  1848,  his  Lordship 
proceeded  as  follows :  — 

The  first  observation  that  arises  is  this,  that  Mr.  Williams  was 
clearly  entitled,  under  the  terms  of  the  agreement  of  the  11th 
February,  to  have  a  valid  award ;  and  if  therefore  the  award  was 

(a)  2  S.  &  S.  29.  (A)  7  Beav.  455. 

(6)  1  Russ.  376.  (0    1  Jones  &  Lat.  723. 

(e)   1  Russ.  &  M.  236.  (k)  3  Burr.  1474. 

(d)  1  Hare,  341.  (0    5  Ves.  846;  8  Ves.  605. 

(e)  6  Q.  B.  Rep.  637.  (m)  3  CI.  &  Fin.  26. 
(g)  6  Q.  B.  Rep.  845. 

[  538  ] 


EAD8  V.  WILLIAMS.  *  686 

inyalid,  and  was  objected  to  in  due  time,  there  is  nothing  to  bind 
the  defendant.  Tlie  objections  made  to  the  award  are,  first,  that 
R.  Haines,  the  referee  appointed  by  the  lessors  in  estimating  the 
value,  relied  exclusively  on  his  grandson  to  report  as  to  the  state 
of  the  mine,  and  did  not  examine  it  himself;  secondly,  that  the 
referees  examined  no  witnesses ;  thirdly,  that  they  left  the  matter 
to  the  decision  of  Mr.  Peacock,  not  forming  their  own  judgment, 
but  adopting  his ;  and,  fourthly,  that  the  referees  did  not  sign  the 
award  both  together  and  at  the  same  time. 

•  With  regard  to  the  award  itself,  it  has  this  peculiarity  *  687 
connected  with  it,  that  it  is  signed  not  only  by  the  referees, 
bat  also  by  the  umpire :  I,  however,  treat  it  merely  as  the  award 
of  the  referees,  and  take  the  signature  of  the  lunpire  for  nothing, 
except  perhaps  as  indicating  his  concurrence  :  it  is  not  the  award 
of  the  umpire,  but  of  the  referees. 

As  to  the  objections,  there  is  no  doubt  that  if  they  were  made  in 
good  time  the  result  is  fatal  to  the  award.  I  do  not,  however,  agree 
in  the  suggestion  that  it  was  incumbent  on  the  referees  to  examine 
witnesses.  I  do  not  think,  when  a  matter  is  referred  to  surveyors 
or  other  persons  of  skill  to  fix  the  value  of  property  to  be  bought 
or  let,  that  the  meaning  is  that  they  are  necessarily  to  examine 
witnesses :  they  are  intrusted  from  their  experience  and  observa- 
tion to  form  a  judgment  which  the  parties  referring  to  them  agree 
shall  be  considered  satisfactory.  I  do  not,  therefore,  think  that  in 
the  present  case  it  is  an  objection  that  the  referees  did  not  examine 
witnesses,  provided  they  bond  fide  meant  to  say  that  they  knew 
enough  of  the  subject  to  decide  properly  without  doing  so. 

I  am  not  prepared  either  to  say  that  it  is  a  good  ground  of  objec- 
tion that  the  referee  did  not  himself  go  down  the  mine,  but  left  it 
to  his  grandson  to  report  to  him ;  because  in  forming  a  judgment 
as  to  the  value  of  any  thing,  an  estate  for  instance,  a  person  must 
necessarily  proceed  in  a  great  measure  upon  the  report  of  others. 
Nor  should  I,  for  the  same  reason,  have  thought  it  an  objection  that 
the  referees  consulted  Mr.  Peacock,  if  the  fact  had  merely  been 
that,  having  a  doubt  as  to  what  they  ought  to  say  was  the  value, 
they  had  taken  this  course  amongst  other  means  of  enabling  them 
to  form  a  correct  judgment,  Mr.  Peacock  being  a  person  evi- 
dently of  skill  and  competent  experience  in  these  *  matters ;  *  688 
but  I  do  think  it  an  objection  that,  instead  of  consulting 
him  and  then  forming  their  own  judgment  upon,  amongst  other 

[639] 


*  688  CASES 'IN   CHANCEBT. 

things,  his  estimate  of  the  value,  thej  consult  him  and  make  their 
award,  not  because  his  opinion  has  determined  their  minds  as  to 
what  it  ought  to  be,  but  subscribing  to  what  they  think,  or  one  of 
them  at  least  thinks,  wrong  because  somebody  else  thinks  it  right. 
The  evidence  as  to  Mr.  Haines,  the  lessor's  referee,  shows  that  he 
was  guided  either  entirely  or  mainly  by  the  report  of  his  grandson 
coupled  with  liis  own  fifty  years'  knowledge  of  the  neighbourhood, 
which  of  itself  I  think  was  quite  a  legitimate  ground  to  entitle  him 
to  sign  an  award ;  but  as  to  Mr.  Southern,  the  other  referee,  it 
appears,  not  that  he  consulted  Mr.  Peacock,  and  was  satisfied  by 
him  of  the  land  being  worth  400Z.  an  acre,  but  that  he  consulted 
Mr.  Peacock,  and  finding  that  he  said  .400Z.  was  the  value,  he,  Mr. 
Southern,  although  he  did  not  think  it  worth  200/.,  concurred  in 
the  award,  because  he  thought  it  of  no  use  diflering.^  That  is  not 
a  course  which  referees  have  a  right  to  pursue,  and  an  award  so 
made  was  not  one  by  which  the  persons  who  had  agreed  to  take 
the  reference  were  bound :  they  were  entitled  to  have  the  unbiassed 
judgment  of  the  two  referees,  or,  if  the  two  could  not  concur,  Aen 
the  unbiassed  judgment  of  the  umpire,  not  in  a  loose  way' giving  an 
opinion,  but  dealing  judicially  with  that  upon  which  it  had  become 
his  duty  to  decide.  That  therefore  appears  to  me  to  be  a  valid 
objection  to  the  award. 

I  am  also  inclined  to  think,  contrary  to  my  first  impression  when 
the  matter  was  stated,  that  it  was  also  a  good  ground  of  objection 
that  the  referees  did  not  sign  the  award  together.  Upon  that,  how- 
ever, I  give  no  opinion,  because,  for  reasons  which  will  appear,  it  is 

'  When  this  case  was  cited  on  this  point  in  Whitmore  v.  Smith,  5  H.  &  N. 
S2S,  Pollock  C.  B.  said :  **  I  doubt  whether  an  arbitrator  who  has  made  an 
award  can  be  permitted  to  stultify  himself,  as  the  arbitrator  did  in  that  case.  It 
is  well  settled  in  Courts  of  Common  Law,  that  a  juryman  cannot  be  heard  to 
state  on  his  oath  that  he  gave  a  verdict  without  agreeing  to  it.'^  In  Withington 
V,  Warren,  10  Met.  481,  it  was  held  that  an  award  cannot  be  impeached  bj 
showing  that  one  of  the  arbitrators,  relying  upon  the  statement  of  the  chairman 
who  drew  up  the  award,  that  it  was  all  right,  signed  it  without  reading  it  or 
knowing  its  contents,  and  that  it  was  for  a  larger  sum  than  was  agreed  upon  by 
the  arbitrators,  unless  it  also  appears  that  the  arbitrator  was  induced  by  some 
false  representation,  fraud,  or  misconduct  to  sign  a  different  award  from  that 
which  he  intended.  As  to  the  admissibility  of  the  testimony  or  declarations  of 
arbitrators  in  regard  to  the  grounds  upon  which  they  made  their  award,  see 
Withington  v.  Warren,  10  Met  481 ;  Bigelow  v.  Maynard,  4  Cush.  817 ;  ClaA 
V.  Burt,  4  Cush.  896 ;  Leavitt  v.  Comer,  5  Cush.  129 ;  Strong  t;.  Strong,  9  CosL 
660;  Hubbell  v.  Bissell,  2  Allen,  196. 
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not  necessary  to  decide  the  point,  except  that  I  wish  it  to  be 
understood  that  if  I  threw  out  any  doubt  on  the  subject,  *  I  *  689 
desire  to  ]*etract  it.  I  think  there  is  a  great  deal  of  good 
sense  in  saying  that  when  a  matter  is  referred  to  two  persons  to 
decide  by  a  statement  in  writing,  that  writing  must  be  made  by  the 
two  together,  a  contemporaneous  act ;  for  if  one  person  signs  at 
York  on  one  day,  and  another  at  Exeter  on  another  day,  it  is 
impossible  to  know  that  something  may  not  have  occurred  in  the 
mean  time  to  induce  one  party  to  change  his  mind  if  he  could.  I 
think,  therefore,  that  in  such  a  case  it  is  the  duty  of  the  two  persons 
to  keep  the  matter  open  to  the  last  moment,  and  that  it  is  not 
competent  for  the  one  to  sign  at  one  time  and  the  other  to  sign  at 
anottier.  The  point,  however,  is  not,  as  I  have  said,  one  which  it  is 
necessary  to  decide  here,  but  I  wish  to  guard  myself  against  being 
supposed  to  have  said  that  I  do  not  accede  to  the  above  being  a 
correct  statement  of  the  law. 

It  appears  that  on  the  8th  August  Mr.  Williams  objected  to  the 
award :  he  may  be  taken  to  have  objected  on  that  which  I  consider 
to  be  a  valid  ground  of  objection,  namely,  that  it  was  not  the  gen- 
nine  opinion  of  the  two  referees ;  and  the  question  then  is,  was 
that  objection  taken  in  due  time  ?    It  must  be  assumed  that  he 
knew  of  the  award  on  the  10th  June,  or  a  day  or  two  afterwards ; 
there  was  thus  considerable  delay,  but  it  was  no  doubt  a  matter  in 
which  he  was  entitled  to  have  some  little  time  to  make  inquiries, 
he  stating  that  he  did  not  think  the  property  was  worth  half  the 
money  assigned  as  its  value  by  the  award.    He  does  inquire,  and 
on  the  8th  August  makes  his  objection,  at  the  same  time  saying 
that  though  he  objects  to  the  award  he  is  willing  still  to  negotiate 
for  the  purchase  upon  equitable  terms,  meaning  terms  other  than 
those  which  had  been  stated  in  the  reference.    The  suggestion  on 
on  the  part  of  the  plaintiffs  is,  that,  supposing  the  award  to  be 
bad,  which  I  decide  it  was,  this  objection  was  not  made  in 
•  good  time.    I,  however,  feel  myself  relieved  from  decid-    *  690 
ing  the  very  difficult  question,  of  how  much  delay  would  be 
conclusive  to  shut  a  person  out  from  making  a  complaint  in  a  case 
of  this  kind,  because  I  come  to  the  clear  conclusion  that,  whether 
it  was  made  in  proper  time  or  not,  the  plaintiffs  concurred  in  treat- 
ing it  as  so  made  as  to  open  a  new  negotiation ;  and  my  reason 
for  arriving  at  that  conclusipn  is  mainly  from  the  evidence  of  the 
daintiirs  themselves. 
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[His  Lordship  here  read  various  portions  of  the  plaintiff's  evi- 
dence to  the  effect  that  in  October,  1848,  the  agents  of  the  plaintiff 
had  inspected  the  mine  in  company  with  the  agents  of  the  defend* 
ant,  for  the  purpose  of  ascertaining  the  quantity  of  coal  and  fixing 
a  price  ;  that  in  October  and  November,  1848,  various  inspections 
and  examinations  of  the  mines  were  made  by  all  parties  with  the 
same  view,  the  plaintiffs  themselves  by  their  solicitors  employing 
persons  to  go  down  and  examine  on  their  behalf.  His  Lordship, 
after  noticing  that  this  account  was  confirmed  by  the  defendant's 
witnesses,  proceeded  as  follows :  — ] 

All  this  appears  to  me  to  establish  exclusively  that,  the  objec- 
tion being  made  to  the  award  on  the  8th  August,  the  plaintifi  by 
their  solicitor  and  by  their  agent  assented  to  that  objection  so  far 
.  as  to  agree  that  the  mine  should  be  examined  again  with  the  view 
of  fixing  a  value.    The  persons  who  went  dovm  on  the  part  of  the 
plaintiffs  adhered  to  the  opinion  which  Thomas  Haines  had  origir 
nally  formed,  that  it  was  worth  400Z.  an  acre ;  the  person  who  went 
down  on  the  part  of  the  defendant  came  to  a  totally  opposite  con- 
clusion, and  thus  the  matter  was  carried  on  into  November.    The 
statement    of  the    plaintiffs,  then,  is  that  the  defendant  stiU 
continued  working  the  mine;  this  the  defendant  admits; 
*  691    *  he  says  he  continued  to  work  the  mine  until  February, 
when  he  abandoned  it,  and  that  he  did  so  in  the  hope  that 
he  might  find  it  could  be  worked  properly. 

The  mine  being  thus  abandoned  in  February,  1849,  and  the 
defendant  alleging  that  he  was  not  bound  by  the  award,  and  that 
he  would  not  have  any  thing  to  do  with  the  matter,  nearly  three 
years  and  a  half  elapse  before  any  step  is  taken  by  the  plaintifis. 
It  was  said  in  argument  that,  possession  having  been  taken  and 
the  mine  actually  worked,  this  case  is  not  like  those  in  which  a 
defendant  is  called  upon  to  do  something,  but  that  it  resembles 
more  an  action  for  goods  sold  and  delivered  ;  but  I  think  there  is 
a  great  fallacy  in  that  argument.  It  is  true,  adopting  the  illustra- 
tion, that  the  defendant  has  had  some  goods,  but  what  this  Court 
is  asked  to  do  is  to  make  itself  instrumental  to  compel  him  to  take 
other  goods.  The  fact  that  he  has  taken  some  of  the  goods  may  or 
may  not  be  important  in  showing  whether  or  not  he  is  bound  to 
take  the  remaining  goods ;  for  if  he  takes  them  under  certain  cir- 
cumstances, under  protest  for  instance  as  to  the  others,  though  he 
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may  be  liable  to  account  for  what  he  has  taken,  it  can  give  no 
right  to  compel  him  to  take  the  others.  It  appears  to  me,  upon 
all  principle  and  authority,  that  the  lapse  of  time  is  conclusive 
against  the  plaintiffs.  I  do  not  know  that  it  would  not  have  been 
conclusive,  if  there  had  not  been  any  thing  like  an  abandonment 
of  possession :  it  may  be  that  the  plaintiffs  were  not  too  late  to 
have  brought  an  action ;  but  specific  performance  is  relief  which 
this  Court  will  not  give,  unless  in  cases  where  the  parties  seeking 
it  come  promptly,  and  as  soon  as  the  nature  of  the  case  will  permit. 
There  is  no  use  in  going  into  the  authorities  in  detail.  In 
Watson  V.  Beid^  (a)  Sir  John  Leach  *  refused  to  make  a  *  692 
decree  after  the  party  had  been  waiting  for  twelve  months, 
and  no  sufficient  reason  was  assigned  for  the  delay ;  and  in  South- 
comb  V.  I%€  Bishop  of  Exeter  (6)  a  delay  had  occurred  much  less 
than  the  delay  in  this  case. 

It  appears  to  me,  therefore,  that  the  case  may  be  shortly  stated 
thus :  The  award  was  made  on  the  13th  April ;  it  was  invalid  if 
properly  objected  to,  and  it  was  objected  to  on  the  8th  August ;  it 
may  be  doubtful  whether  it  was  objected  to  soon  enough,  having 
regard  to  the  nature  of  the  objection ;  but  the  conduct  of  the  parties 
shows  that  the  lessors  or  intended  lessors  did  not  mean  to  avail 
themselves  of  any  objection  for  delay  up  to  that  time,  and  that 
they  acquiesced  in  the  suggestion  of  a  new  arrangement  by  send- 
ing down  their  agent  over  and  over  again  to  meet  the  agent  of  the 
otiier  party  in  order  to  fix  the  value ;  no  agreement  ever  was  come 
to,  and  in  February,  1849,  the  mine  was  abandoned ;  the  plaintiffs 
might  then,  if  their  view  of  the  case  is  correct,  have  come  forward 
and  insisted  on  specific  performance ;  and  they  might  then  have 
raised  the  question  that  the  award  was  good,  and  that  the  defend- 
ant had  by  delay  in  making  his  objection  adopted  it.    I  am  of 
opinion,  if  it  were  necessary  to  pronounce  a  decision,  that  they 
are  wrong  on  both  points ;  I  think  there  was  a  valid  objection  to 
the  award,  and  I  am  inclined  to  think  that  the  objection  was  made 
in  due  time.    Even  if  there  was  no  valid  objection  to  the  award, 
tiie  intended  lessee  refused  to  be  bound  by  it,  saying  there  had 
been  a  valid  objection,  and  that  he  repudiated  the  contract  in  con- 
sequence, and  quitted  possession;  after  this  the  plaintiffs  allow 
three  and  a  half  years  to  elapse.    It  appears  to  me,  with  all  def- 

(a)  1  Russ.  &  M.  2d6.  (6)  6  Hare,  218. 
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erence  to  the  Vice-Chancellor  from  whom  I  differ  on  this 
*698    occasion,  *that  this. was  not  a  case  in  which  the  Court 

could  make  a  decree  for  specific  performance.  I  think,  how- 
ever, that  the  plaintiffs  are  entitled  to  a  decree  for  an  account  of 
the  coal  actually  raised,  which  they  must  be  paid  for ;  the  decree 
will  therefore  be  varied  accordingly. 

Some  discussion  then  took  place  as  to  the  terms  of  the  decree^ 
which  were  finally  determined  to  be  according  to  the  following 
minute,  the  Lord  Chancellor  holding  that  the  defendant  was  in 
possession  under  the  agreement :  "  Vary  the  decree  of  the  Vice- 
Chancellor,  and  dismiss  the  bill  with  costs  so  far  as  it  seeks 
a  specific  performance  of  the  agreement  of  February,  1848  ;  decree 
for  an  account  of  the  quantity  of  coal  worked,  which  the  defendant 
is  to  pay  for  at  the  rate  of  400Z.  per  acre  ;  reserve  the  costs  so  far 
as  they  relate  to  the  account." 


*  694  ♦  In  the  Matter  of  5  &  9  WILL.  4,  c.  69,  and  of  LADY 

BYRON'S   SETTLEMENT. 

1858.    November  6.    Before  the  Lobds  Justices. 

Under  the  Act  for  facilitating  the  Conveyance  of  Workhouaes  (5  &  6  Will.  4, 
c.  69) ,  which  enables  the  poor-law  guardians  to  purchase,  but  not  compol' 
sorily,  lands  of  persons  under  disability,  and  empowers  the  Court  to  order 
the  expenses  attending  the  purchase  payment  into  Court,  or  application  for 
reinvestment,  to  be  paid  by  the  poor-law  guardians,  but  makes  no  farther 
provision  for  payment  of  the  expenses  of  the  investigation  of  title  on  a  rein- 
vestment :  Held,  that  such  expenses  are,  on  the  interpretation  of  the  whole 
Act,  payable  by  the  poor-law  guardians. 

^This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kindeb- 
BLEY,  refusing  to  order  payment  by  the  respondents  of  the  costs 
incidental  to  the  reinvestment  in  land  of  a  sum  of  money  paid 
into  Court  under  the  Act  (6  &  6  Will.  4,  c.  69)  for  facilitating 
the  Conveyance  of  Workhouses  and  other  Property  of  Parishes, 
and  of  Incorporations  or  Unions  of  Parishes,  in  England  and 
Wales,  (a) 

(a)  The  following  were  the  sections  of  the  Act  relied  upon :  — 

Sect.  1.  "  That  it  shall  be  lawful  for  the  commissioners  of  the  Eing^s 
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*The  appellant  was  tenant  for  life  of  lands  in  the  parish   *  695 
of  Market  Bosworth,  under  the  will  of  Thomas,  Viscount 
Wentworth,  dated  the  8th  of  June,  1805. 

esty's  woods,  forests,  and  land  revenues,  by  and  witli  the  consent  in  writing  of 
the  lord  high  treasurer  or  the  commissioners  of  his  Majesty^s  treasury,  or  any 
three  or  more  of  them,  and  fbr  his  Majesty  by  any  grant  signed  by  the.  Chan- 
cellor of  the  Duchy  of  Lancaster,  and  for  the  Duke  of  Cornwall  by  any  grant 
fijgned  by  the  Chancellor  of  that  duchy,  to  grant,  and  for  the  guardians  and 
overseers  of  the  poor  of  any  parish  or  union  of  parishes  under  the  direction  and 
with  the  approbation  of  the  poor-law  commissioners  of  England  and  Wales  (to 
be  testified  by  order  under  their  hands  and  seal) ,  and  for  any  lay  or  ecclesiastical 
corporation,  aggregate  or  sole,'  and  for  any  feoffees  or  trustees  to  charitable  or 
other  uses,  and  for  any  person  beneficially  seised  or  entitled  in  possession  as 
tenant  in  fee-simple  or  in  fee  tail,  general  or  special,  or  for  his  own  life,  or  for 
years  determinable  on  his  own  life  (such  estate  for  life  or  years  not  being  subject 
to  any  rent),  or  for  any  term  of  years  in  gross  whereof  not  less  than  400  shall 
he  QDexpired,  and  subject  to  no  equity  of  redemption  or  rent  except  a  nominal 
rent,  and  for  any  married  woman  entitled  or  interested  as  aforesaid  to  her 
separate  use,  and  for  the  guardian,  trustee,  husband,  or  committee  of  any 
person  so  seised  or  entitled,  who  shall  be  an  infant,  married  woman  (not  sepa- 
rately entitled),  idiot,  lunatic,  or  under  any  other  disability,  to  dispose  of  by 
way  of  absolute  sale  or  in  exchange  for  any  messuages,  lands,  or  other  heredita- 
ments, any  lands  or  buildings  for  the  purpose  of  the  same  being  used  as  or 
conyerted  into  a  workhouse,  or  of  being  used  as  the  site  of  a  workhouse,  or 
of  being  occupied  with  a  workhouse,  or  for  any  other  purpose  relating  to  the 
relief  of  the  poor  which  the  said  poor-law  commissioners  may  approve  of,  with 
the  rights  and  appurtenances,  and  to  convey  the  same,  and  the  fee-siill{>le  and 
inheritance  thereof,  unto  the  guardians  or  overseers  of  any  union  or  parish  and 
their  successors,  or  in  such  other  manner  as  the  said  poor-law  commissioners 
may  direct,  and  to  accept  from  and  give  to  such  guardians  or  overseers  any 
moneys  by  way  of  equality  of  exchange/' 

Sect.  2.  **  And  with  regard  to  the  application  of  money  paid  for  the  purchase 
or  on  the  exchange  of  hereditaments  of  persons  under  disability,  be  it  enacted, 
that  all  sums  of  money  which  shall  be  agreed  to  be  paid  to  any  corporation,  or 

» 

to  any  trustee,  guardian,  or  committee  for  or  on  behalf  of  any  infant,  ward, 
lunatic,  idiot,  married  woman,  or  other  person  under  disability,  or  to  any  person 
whose  lands  shall  be  limited  in  settlement  for  the  purchase  or  exchange  of 
hereditaments  as  aforesaid,  shall,  in  case  the  same  shall  exceed  the  sum  of  501., 
and  there  shall  be  no  person  capable  of  giving  a  sufficient  discharge  for  the 
same,  be  paid  by  the  said  guardians  and  overseers  into  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the  Accountant-General  of  the  Court  of 
Excheqaer,  to  be  placed  in  his  account  to  the  credit  of  the  party  who  shall  be 
so  interested  in  the  said  hereditaments,  describing  them,  subject  to  the  order  of 
tb«  aaid  Court  of  Exchequer,  which  said  Court,  on  the  petition  of  or  motion  on 
behalf  of  any  corporation  or  person  making  claim  to  any  such  money,  is  hereby 
empowered  to  order  summarily  the  investment  of  such  money  in  the  purchase 
vot.  IV.  36  [  645  ] 
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*  696       *  Under  the  powers  of  the  above  Act,  the  gaardians  of 

the  poor  of  Market  Bosworth  Union,  with  the  approbation  cS 
the  poor-law  commissioners  for  England  and  Wales,  entered  into  a 
contract  with  the  appellant  as  tenant  for  life  for  the  purchase  of  a 
portion  of  the  devised  estates  for  496Z.  178.  6d.  The  purchase 
was  completed,  and  the  land  conveyed  bj  the  appellant  to  the 
guardians  as  a  site  for  a  workhouse. 

The  purchase-money  was,  under  an  order  of  the  Vice-Chancellor, 
laid  out  in  the  purchase  of  bank  32.  per  c<ent  annuities,  subject  to 
the  further  order  of  the  Court,  the  dividends  being  ordered  to  be 
paid  from  time  to  time  to  the  appellant. 

Afterwards  the  appellant  entered  into  an  agreement,  subject  to 
the  approbation  of  the  Court,  for  the  purchase  of  a  piece  of  land 
to  be  conveyed  to  the  uses  and  upon  the  trusts  affecting  the  devised 
estates.  The  purchase-money  was  450/.,  and  she  paid  a  deposit 
of  2572.  188.  4(2.,  on  account  of  the  purchase-money,  to  a  mortgagee, 
to  whom  that  amount  was  due  on  a  mortgage  of  the  property. 

In  May,  1853,  the  appellant  presented  her  petition,  praying  that 

the  purchase  might  be  carried  into  effect,  and  that  it  might  be 

referred  to  the  conveyancing  counsel  of  the  Court  to  look 

*  697   into  the  title  of  the  vendor  to*  the  *  land  agreed  to  be  pur- 

chased ;  and  if  he  should  approve  thereof,  then  that  he  might 

of  real  wtates,  to  be  settled  to  the  same  uses  and  upon  the  same  trusts  as  the 
lands  80  sold  were  preyiously  subject  to,  or  in  the  public  funds,  and  the  dis- 
tribution of  the  rents  and  diyidends  thereof  respectively  according  to  the 
respective  interests  of  the  claimants  thereof,  and  to  make  such  other  order  in 
the  premises  as  to  the  Court  shall  seem  reasonable/^  '^And  in  case  of  such 
purdiase,  payment  into  the  Bank  of  England  and  application  to  the  Court  of 
Exchequer  as  aforesaid,  it  shall  be  lawful  for  the  said  Court  to  order  the 
expenses  attending  such  purchase,  payment,  or  application,  or  any  part  thereof^ 
to  be  paid  by  such  guardians  or  overseers,  who  shall  accordingly  pay  the  same 
as  and  when  the  said  Court  shall  direct,  and  the  money  so  paid  shall  be  a  charge 
on  the  poor  rates  of  such  parish  or  such  union,  as  the  case  may  be." 

Sect.  9.  '*  That  whenever  in  this  Act,  in  describing  any  person  or  party, 
matter  or  thing,  the  word  importing  the  singular  number  or  the  masculine 
gender  only  is  used,  the  same  shaU  be  understood  to  include  and  shall  be  applied 
to  several  persons  or  parties  as  well  as  one  person  or  party,  and  females  as  well 
as  males,  and  several  matters  or  things  as  well  as  one  matter  or  thing  respec- 
tively, unless  there  be  something  in  the  subject  or  context  repugnant  to  such 
construction.^^ 

By  the  5  Vict  c.  6,  the  powers  vested  in  the  Court  of  Exchequer  under  the 
above  and  other  similar  Acts  were  transferred  to  the  Court  of  Chancery. 
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settle  and  approve  of  a  proper  deed  or  deeds  of  conyejance  for 
the  purpose  of  vesting  the  premises  in  the  trustees  of  Lord 
Wentworth's  will,  to  the  uses  and  upon  the  trusts  of  that 
wiU. 

The  petition  came  on  to  be  heard  before  Yice-Chancellor  Kinpeh- 
8LBY,  who  directed  an  inquiry  whether  a  good  title  could  be  made 
to  the  premises ;  and  in  case  a  good  title  could  be  made,  it  was 
ordered  that  a  proper  conveyance  should  be  settled,  and  that,  upon 
the  due  execution  thereof  by  such  parties  as  should  be  named  in 
the  certificate  of  approval,  the  466/.  168.  2d,  bank  3Z.  per  /^ent 
annuities  in  Court  should  be  sold,  and  that,  out  of  the  produce, 
192/.  Is.  8d.  should  be  paid  to  the  vendor,  being  the  balance  of 
the  purchase-money,  and  that  '257/.  188.  4c2.,  the  residue  of  the 
450/.,  should  be  paid  to  the  appellant  in  respect  of  the  deposit 
paid  by  her.  And  it  was  ordered  that  the  residue  of  the  moneys 
to  arise  by  the  said  sale,  and  the  sum  of  13/.  128.  cash  in  the  bank, 
to  tiie  like  credit,  and  any  interest  that  might  accrue  due  on  the 
said  bank  annuities  previous  to  the  sale  thereinbefore  directed, 
should  be  paid  to  the  appellant.  And  it  was  referred  to  the  taxing 
master  to  tax  the  costs,  charges,  and  expenses  of  the  appellant  and 
of  the  trustees  of  the  will  of  Viscount  Wentworth  of  that  applica- 
tion ;  and  it  was  ordered  that  such  costs  and  expenses  should  be 
paid  to  the  appellant  and  the  trustees  respectively  by  the  guar- 
dians. 

The  appellant,  on  the  hearing  of  her  petition,  asked  for  an  order 
directing  the  taxation,  and  payment  by  the  guardians  of  the  costs, 
charges,  and  expenses  of  herself  and  of  the  trustees  of  and  attend- 
ing the  purchase ;  but  the  Vice-Chancellor  was  of  opinion 
that  upon  the  true  *  construction  of  the  provisions  of  the  *  698 
Act  of  Parliament  in  reference  to  costs,  the  Court  was  not 
authorized  to  direct  the  payment  of  any  other  costs  and  expenses 
than  the  costs  and  expenses  which  he  directed  to  be  paid  as  above 
mentioned. 

The  appellant  then  presented  her  petition  of  appeal  from  the 
above  order,  and  prayed  that  the  order  might  be  varied,  by  direct- 
ing the  taxation,  and  payment  by  the  guardians  to  the  appellant 
and  the  trustees,  of  their  respective  costs,  charges,  and  expenses 
attending  the  purchase  in  addition  to  the  costs  and  expenses 
directed  be  taxed  a^d  paid  by  the  order. 
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Mr.  Bttssell  and  Mr.  Renshaiv^  for  the  tenant  for  life,  cited  Et 
parte  Traffordy  (a)  Ex  parte  Addies^  Charity,  (i) 

Mr.  Daniell  and  Mr.  Pearson^  for  the  poor-law  guardians.— 
The  word  purchase  applies  to  the  purchase  for  the  purposes  of 
the  Act,  and  not  to  a  purchase  for  the  purposes  of  reinvestmeDt. 
This  is  an  enabling  Act,  and  not  a  compulsory  one,  therefore  not 
open  to  the  same  argument  in  favour  of  land-owners  as  the  Lands 
Glauses  Act.     Re  Tlie  London  Bridge  Acts  (<?)  is  directly  in  point. 

The  Lobd  Justice  Knight  Bruce.  —  I  am  of  opinion  that 
according  to  the  true  construction  of  this  Act  of  Parliament,  it 

provides  for  the  expenses  now  in  question.  A  different 
•  699    interpretation  would  throw  *  the  costs  not  on  the  capital, 

but  on  the  tenant  for  life,  the  Act  containing  no  provision  for 
payment  out  of  the  capital.  Moreover,  the  whole  language  of  the 
Act  shows  that  there  was  intended  to  be  a  provision  of  indemnity 
'to  the  land-owner.  The  land  was  taken  from  the  persons  entitled 
to  it,  not  compulsorily,  in  one  sense,  I  agree,  but  was  taken  firom 
them  by  an  exercise  of  a  discretionary  authority  given  to  the 
tenant  for  life,  not  by  the  settlement,  but  by  the  Act  of  Par- 
liament. 

The  Loed  Justice  Turner.  —  I  am  also  of  opinion  that  these 
costs  must  be  paid.  When  a  purchase  is  made,  the  money  is  to  be 
paid  into  Court,  and  then  the  Court  has  power  to  order  reinvest- 
ment in  real  estate.  The  legisfature  must  have  been  aware  that 
expenses  would  necessarily  be  incurred  in  the  reinvestment,  and 
yet  there  is  no  provision  in  the  Act  for  payment  of  those  expenses 
out  of  the  capital.  The  consequence  is,  that  they  must  fall  either 
on  the  party  having  a  limited  interest  or  on  the  purchasers.  We 
must  look  at  the  words  of  the  Act.  [His  Lordship  read  them.] 
It  is  not,  I  think,  necessary  to  enter  into  the  argument  on  the 
interpretation  clause,  that  the  word  purchase  would  include  both 
purchases.  I  think  that,  having  regard  to  the  absence  of  any 
provision  for  payment  out  of  tlie  capital,  the  words  "  attending 
such  application  "  must  be  construed  to  extend  to  all  the  expenses 

(a)  2  Y.  &  C.  622.  (6)  8  Hare,  22.  (c)  13  Sim.  180. 
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with  which  the  application  is  attended,  whether  directly  or  conse- 
quentially, and  must  therefore  include  the  expenses  attending  the 
reinvestment  which  are  consequent  upon  the  application.  The 
argument  to  the  contrary  would  give  to  the  words  ^^  attending 
the  application"  no  greater  effect  than  if  the  words  had  been 
^^  attending  the  order.".  No  inconvenience  need  arise  from  the 
opinion  which  we  have  expressed,  as  a  provision  for  these 
expenses  of  investment  *  may  be  made  a  condition  of  the  *  700 
contract  if  the  guardians  mean  to  protect  themselves  from 
the  liability  to  pay  them. 

It  was  then  arranged  that  120Z.  should  be  paid  for  all  costs, 
including  those  at  chambers  and  of  conveyancing  counsel.  ^ 


HORWOOD  V.  GRIFFITH. 

1853.    November  11,  12,  25.    Before  the  Lords  Justices. 

A  testatrix  was  the  owner  of  four  debentures  of  the  Spanish  gOTemment,  each 
of  which  had  impressed  upon  it  the  words  **  Capital  lOOOZ.,"  and  purported 
to  secure  to  the  holder  502.  per  annum  in  perpetuity,  but  to  be  redeemable 
on  payment  of  *'  552.  per  cent  on  the  nominal  amount.*^ 

By  her  will  she  bequeathed  thus :  **  The  sum  of  2000Z.  Spanish  bonds  or  coupons 
now  belonging  to  me,  and  all  dividends  which  shall  be  due  to  me  thereon  at 
the  time  of  my  decease :  ^'  Held,  that  two  only  of  the  debentures  passed,  and 
that  parol  evidence  of  declarations  of  the  testatrix  as  to  her  intention  was 
inadmissible. 

Hdd,  also,  by  Lord  Justice  Turner,  th&t  where  there  is  a  specific  bequest, 
parol  evidence  is  admissible  to  show  what  property  there  is  answering  to  the 
description  of  it;  but  that  if  on  that  evidence  it  appears  that  there  was 
property  correctly  answering  the  description,  no  evidence  can  be  adduced  to 
show  that  it  was  intended  to  apply  to  other  property.* 

This  was  an  appeal  of  Charles  Barry  and  Harriet  his  wife  (two 
of  the  defendants)  from  a  decretal  order  of  Vice-Chancellor 
Stuart,  dated  the  17th  of  March,  1853,  declaring  (amongst  other 
things)  that,  according  to  the  true  construction  of  the  will  of 
Ehzabeth  Mary  Noble  Horwood  (the  testatrix  in  the  cause),  two 
only  of  four  certificates  of  inscription  in  the  Master's  general 

'  See  Sayer  v.  Sayer,  1  Jarman  Wills  (3d  Eng.  ed.),  649;  ib,  894,  409;  2 
Lead.  Cas.  in  £q.  (3d  Am.  ed.)  483,  484  [241],  [242]. 
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report  mentioned  were  bequeathed  to  John  Leaf  and  Thomas 
Baker,  upon  the  trusts  by  the  will  declared  of  the  sum  of  20002. 
Spanish  bonds  or  coupons. 

The  bequest  was  thus  expressed :  *'  I  bequeath  unto  John  Leaf  of 
Park  Hill  Streatham,  in  the  county  of  Surrey,  Esquire,  ^  and 
Thomas  Baker  of  No.  12  Paragon,  New  Kent  Road,  Esquire,  the 
sum  of  two  thousand  pounds  Spanish  bonds  or  coupons  now 
belonging  to  me,  and  all  dividends  or  interest  which  shall  be  due 
to  me  thereon  at  the  time  of  my  decease,  upon  trust  for  such 
person  or  persons,  and  for  such  intents  and  purposes  in 
*  701  every  respect,  as  Harriet  Barry,  the  wife  of  the  said  *  Charles 
.  Barry,  shall  by  any  deed  or  deeds,  and  whether  covert  or 
sole,  appoint,  and  in  the  mean  time  and  subject  to  such  appoint- 
ment, upon  trust  to  receive  and  pay  the  dividends  or  interest  of 
the  said  sum,  as  well  those  due  at  the  time  of  my  decease  as  those 
which  may  accrue  due  afterwards,  unto  the  said  Harriet  Barry  for 
her  own  use,  and  from  and  after  the  decease  of  the  said  Harriet 
Barry,  the  said  John  Leaf  and  Thomas  Baker,  and  the  sundvor  of 
them,  his  executors  or  administrators,  shall  stand  possessed  of  the 
said  trust  premises,  or  the  unappointed  part  thereof,  upon  trust  for 
such  person  or  persons,  and  for  such  intents  and  purposes  in 
every  respect,  as  the  said  Harriet  Barry  shall  by  her  last  will  and 
testament,  and  whether  covert  or  sole,  appoint,  and,  in  default  of 
such  appointment,  the  same  trust  premises  or  the  unappointed 
part  thereof,  shall  fall  into  and  become  part  of  my  residuary 
estate  and  effects  hereinafter  bequeathed." 

By  the  Master's  report  it  appeared  that  the  testatrix  at  the 
times  of  making  her  will  and  of  her  death  was  possessed  of  four 
certificates  of  inscription  issued  in  pursuance  of  the  sixth  article 
of  a  convention  signed  at  London  on  the  28th  of  October,  1828, 
between  King  George  the  Fourth  and  the  then  King  of  Spain,  for 
the  final  settlement  of  the  claims  of  British  and  Spanish  subjects. 

A  formula  was  agreed  upon  by  the  convention  for  such  certifi- 
cates of  inscription  in  the  English  language;  and  they  were 
issued  in  accordance  with  such  formula,  which  was  as  follows :  — 

"  Capital  lOOOZ.  sterlmg,  equivalent  to  capital  of  100,000  reals 

vellon.     Annuity  50/.   sterling,  equivalent  to  annuity  of 

*702    *5000  reals  vellon.    This  debenture  has  been  issued  in 

satisfaction  of  an  agreement  entered  into  at  London  the 
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28th  of  October,  1828,  in  execution  of  a  convention  signed  at 
Madrid,  the  12th  of  March,  1823,  between  his  Britannio  Majesty 
and  the  King  of  Spain,  for  the  payment  of  the  claims  of  British 
subjects.  Spanish  5  per  cent  consolidated  annuities  payable  in 
London,  inscribed  on  the  great  book  of  the  consolidated  debt  of 
Spain.  No.  — ,  capital  1000?.  sterling,  being  equivalent  to  capital 
of  100,000  reals  vellon.  Annuity  501,  sterling,  equal  to  annuity  of 
5000  reals  vellon.  The  bearer  hereof  is  entitled  to  an  annuity 
of  50Z.  payable  in  London  in  moieties  every  six  months,  on  the 
8th  day  of  March  and  the  8th  day  of  September.  The  Spanish 
Gh>vernment  reserves  to  itself  the  right  of  redeeming  this  debent- 
ure by  payment  in  London  during  the  four  years  succeeding  the 
date  hereof  at  the  rate  of  55  per  cent  or  at  any  subsequent  period 
at  the  rate  of  60  per  cent  on  the  nominal  amount,  giving  in  either 
case  six  months'  notice  in  the  London  Gazette." 

The  testatrix  had  purchased  the  four  certificates  of  inscriptions, 
on  the  recommendation  of  Charles  Barry,  the  husband  of  Harriet 
Barry,  to  whom  a  beneficial  interest  for  life  was  given  in  the 
legacy ;  and  Harriet  Barry  from  the  time  of  the  respective  pur- 
chases thereof,  up  to  the  last  day  of  payment,  preceding  the  day 
of  the  death  of  the  testatrix,  received  the  dividends  or  interest 
payable  thereon  on  behalf  of  the  testatrix. 

Evidence*  was  also  adduced  to  show,  that,  frequently  on  the 
occasions  of  Harriet  Barry  handing  to  the  testatrix  the  amount  of 
such  dividends  or  interest,  the  testatrix  said  to  her  that  some  day 
she,  the  defendant,  would  receive  it  for  herself,  adding  that  she,  the 
testatrix,  was  sure  that  those  who  had  so  much  to  do  with  them 
(meaning  the  Spanish  bonds  or  coupons)  had  an  undoubted 
right  *  to  them.  It  was  further  deposed  that  the  average  *  703 
market  value  of  each  of  the  certificates  of  inscription  since 
the  same  were  purchased  by  the  testatrix  had  been  250Z.  (or  50/. 
per  cent  below  their  nominal  value),  and  that  the  value  had  never, 
since  the  certificates  of  inscription  had  been  issued,  exceeded  on 
sales  55  per  cent  (being  45  per  cent  below  their  nominal  value). 

On  behalf  of  the  legatee  it  was  insisted  that  the  bequest  of  the 
Spanish  bonds  was  a  complete  and  efiectual  disposition  of  the  four 
certificates  of  inscription  and  of  the  moneys  thereby  secured,  which 
were  the  whole  of  the  Spanish  bonds  or  coupons  belonging  to  the 
testatrix  at  the  time  of  making  her  will,  and  of  her  decease.    By 
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way  of  further  corroboration  of  this  alleged  intention  of  the  testa- 
trix, a  memorandum  was  tendered  in  evidence  in  her  handwriting, 
and  found  together  with  the  Spanish  bonds  or  coupons  after  her 
decease.    It  was  as  follows :  — 

'^  Put  into  the  deeds  of  the  house  of  Mr.  Halse,  Spanish  bonds. 
June  8,  1832.  Gave  Mr.  Charles  Barry  1080/.  to  buy  two  five- 
hundred  Spanish  bonds  by  draft  on  Messrs.  Drummond's,  1833, 
April  9.  Gave  Mr.  Charles  Barry  1200Z.  by  draft  on  Messrs. 
Drummond's  for  to  buy  two  five-hundred-pounds  Spanish  bonds 
which  in  this  paper  and  the  small  ones  are  the  numbers.  E.  M. 
N.  HoRwooD,  August  9, 1833." 

The  Vice-Chancellor  Stuart  rejected  the  above  evidence,  and 
held  that  the  bequest  extended  only  to  the  produce  of  two  of  the 
debentures. 

Tlie  legatee  for  life  appealed  from  this  decision,  and  upon  the 
appeal  adduced  additional  evidence  to  show  that  the  testatrix 
always  spoke  of  her  certificates  as  for  500/.  each,  and  of  the  four 
as  being  securities  for  2000/. 

*  704       *  Mr.  Bolt  and  Mr.  J.  J.  Jervis  were  for  the  appellant. 
The  substance  of  their  argument  is  stated  in  the  judgment 
of  Lord  Justice  Turner. 

Mr.  Walker^  Mr.  Malins^  Mr.  Terrell,  and  Mr.  Horace  Wright^ 
for  the  respondents. 

Tlie  foUowipg  cases  were  cited  and  commented  on :  Doe  v.  Bm- 
cocks^  (a)  Sleech  v.  Thormgton,  (6)  Wigram  on  Extrinsic  Evi- 
dence, Prop.  2,  Doe  v.  Hubbard,  (c)  Holmes  v.  Oustance,  (d)  Do^ 
V.  Chichester,  (e)  Strode  v.  liusaeU,  (^)  Attorney -General  t. 
Ghrote,  (A)  Mallan  v.  May.  (i) 

November  25. 

The  Lord  Justice  Knight  Bruce.  —  The  testatrix  in  this  cause 
was  at  the  time  of  making  her  will,  and  continued  to  her  death, 

(a)  6  M.  &  W.  363.  (d)  12  Ves.  279. 

(6)  2  Ves.  Sen.  660.  (e)  4  Dow,  65. 

(c)   16  Q.  B.  227.  (g)  2  Vera.  621. 

(h)  3  Mer.  316 ;  2  Russ.  &  Myl.  699. 
(i)   11  M.  &  W.  663;  13  M.  &  W.  611. 
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the  owner  of  four  securities  from  the  Spanish  government,  prop- 
erly, I  believe,  called  debentures.  It  was  the  intention  and  effect 
of  each  of  the  four  to  secure  a  perpetual  annuity  of  50Z.  per 
annum,  that  is  to  say,  an  annuity  of  that  amount  to  continue 
unless  and  until  redeemed ;  but  redeemable  by  the  Spanish  gov- 
ernment  on  payment  to  the  holder  of  5502.  if  the  redemption 
should  take  place  within  a  certain  period,  but  if  after  that  period 
then  of  6002. 

The  testatrix  thus  entitled  makes  by  her  will  a  disposition  in 
these  words :  [His  Lordship  read  them.] 

By  this  gift  it  is  agreed  on  all  hands  that  the  testatrix,  intending 
either  a  specific  or  a  demonstrative  legacy,  bequeathed  some 
portion  or  the  whole  of  the  four  debentures  *  specifically,  or  *  706 
charged  them  specifically  or  demonstratively  with  a  legacy 
of  20002.  The  question  is,  which  of  these  things  did  she  do? 
For  upon  the  Vice-Chancellor  Stuart's  decision,  that  the  effect  of 
the  bequest  was  and  only  was  to  give  specifically  two  of  the  debent-* 
ures,  this  appeal  by  Mrs.  Barry  and  her  husband  arises.  It  is 
clear,  and,  I  repeat,  not  denied,  that,  by  the  expression  '^  bonds  or 
coupons,"  the  testatrix  meant  the  debentures  or  some  or  one  of 
the  debentures  that  I  have  mentioned,  and  nothing  else.  This  is 
satisfactorily  shown  by  the  extrinsic  evidence :  by  that  portion  of 
it,  I  mean,  which  is  plainly  and  indisputably  admissible. 

And  perhaps  in  every  instance  of  a  specific  or  demonstrative 
legacy  disputed  some  evidence  beyond  the  will  must  be  admissible ; 
nor  can  it  be  necessary  to  refer  to  Sir  W.  Grant's  judgment  in 
Sanford  v.  Raike%.  (a)  Here  the  extrinsic  evidence,  consisting  in 
part,  at  least,  of  facts  found  by  the  Master's  report,  has  been  prop- 
erly agreed  on  each  side  to  be,  as  to  a  portion  of  it,  clearly  receiva- 
ble. Of  the  residue  the  admissibility  was  disputed,  and  the  point 
was  reserved,  —  a  point  which  I  consider  it  unnecessary  to  decide ; 
for,  in  my  opinion,  the  will  must  be  construed  in  the  same  manner 
whether  the  evidence  in  dispute  be  admitted  or  rejected.  The 
main  question  is,  whether  from  the  passage  of  the  will  that  I  have 
read,  and  the  evidence  which,  plainly  and  necessarily  admissible, 
has  been  agreed  on  each  side  to  be  so  and  been  admitted  accord- 
ingly, it  can  be  collected  that  the  testatrix  has  by  that  passage  of 
the  will  given  a  definite  ascertained  thing,  or  a  defined  portion  of 

(a)  1  Mer.  653. 
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a  definite  ascertained  thing,  to  Mrs.  Barry^s  trustees ;  and  what 

that  thing  is,  so  as  to  point  out  to  the  executors  with  safr 
*  706    cient  *  distinctness  the  particular  subject  to  be  appropriated 

to  her  use.  Now  the  Master  has  found,  and  it  is  agreed, 
that  the  four  securities,  of  which  two  are  in  controversy,  were  some 
of  those  issued  under  the  sixth  article  of  the  convention  mentioned 
in  the  repoii;.  It  follows  that  each  annuity  of  50Z.,  thus  secured, 
was  intended,  in  a  manner,  to  represent,  and  did,  in  a  sense,  repre- 
sent, a  nominal  capital  of  10002.  sterling,  and  was  treated  in  some 
sort  as  interest  at  five  per  cent  on  that  amount,  though  no  such 
amount  was  ever  to  be  paid  upon  redemption.  This  seems  singa- 
lar,  but  the  affair  was  Spanish,  and  that  famous  nation  is  said  to  be 
inclined  to  magniloquence.  Accordingly,  this  phrase  occurs  twice 
on  the  face  of  each  of  the  four  documents,  "  Capital  lOOOZ.  ster- 
ling, equivalent  to  capital  of  100,000  reals  vellon."  The  phrase 
so  occurs  as  descriptive  of  that  for  which,  or  in  respect  of  which, 
Hie  document  was  intended  and  issued.  Each  document,  too,  con- 
tains the  expression  ^'  nominal  amount,"  used  in  the  same  sense 
and  for  the  same  purpose,  and  certainly  and  plainly  as  meaning 
1000/.  It  appears  to  me,  therefore,  that  whatever  may  have  been 
in  the  testatrix's  mind,  she  has  so  expressed  herself  as  to  author- 
ize those  intrusted  with  the  duty  of  construing  her  will  to  say 
that  she  meant  a  gift  to  Mrs.  Barry's  trustees  of  two  of  the  four 
securities,  and  not  to  authorize  a  conclusion  that  she  meant  to  give 
them  more. 

The  disputed  evidence  seems  to  me,  as  I  have  said,  of  no  weight 
against  the  language  of  the  will  and  the  undisputed  evidence. 
Ladies  as  well  as  men  may  change  not  only  their  minds,  but  their 
modes  of  expression,  and  at  different  periods  describe  the  same 
thing  in  terms  not  the  same.  It  is  perhaps  fairly  conjecturable, 
that  if  this  testatrix  could  be  consulted  as  to  her  wishes,  she 

would  pronounce  for  Mrs.  Barry.     I  am  inclined  so  to  sns- 
*707    pect,  *but  I  cannot  venture  —  it  would,  I  think,  be  unsafe, 

and  not  according  to  a  due  administration  of  the  law  of  this 
country,  to  venture  —  to  decide  on  such  materials  as  those  before 
the  Court  in  favour  of  the  appeal,  which,  however,  cannot  be  con- 
sidered '  as  frivolous  or  vexatious.  For  myself,  I  repeat  that  my 
mind  fluctuated  during  the  argument,  though  I  have  now  arrived 
at  the  Vice-Chancellor's  conclusion. 
[654] 
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November  25. 

The  Lord  Justice  Tubneb.  — Elizabeth  Mary  Noble  Horwood, 
the  testatrix  in  this  cause,  was,  at  the  date  of  her  will  and  at  the 
time  of  her  death,  possessed  of  four  debentures  of  the  government 
of  Spain.  These  debentures  were  issued  in  payment  of  the  claims 
of  British  subjects  upon  the  Spanish  government  in  pursuance  of  a 
convention  between  the  two  governments;  and,  by  the  terms  of 
that  convention,  they  were  to  be  issued  at  50  per  cent  discount ; 
meaning,  as  I  understand,  that  for  every  500Z.  of  debt  due  from 
the  government  of  Spain  there  was  to  be  a  debenture  of  lOOOZ. 
The  debentures  were  in  the  following  form:  [His  Lordship 
read  it.] 

The  testatrix  by  her  will  has  bequeathed  as  follows :  ^^  I  bequeath 
to  John  Leat  and  Thomas  Baker  tjie  sum  of  20002.  Spanish  bonds 
or  coupons  now  belonging  to  me  and  all  dividends  or  interest 
which  shall  be  due  to  me  thereon  at  the  time  of  my  decease."  It 
appears  that  she  never  had  any  property  in  any  manner  answer- 
ing to.  the  description  contained  in  the  bequest  except  the  above- 
mentioned  debentures ;  and  the  will,  therefore,  must  be  read  as 
if  the  bequest  had  been  of  the  sum  of  20002.  Spanish  debentures, 
then  belonging  to  the  testatrix.  The  question  upon  this 
appeal  is,  whether  this  *  bequest  is  satisfied  by  two  of  the  *  708 
debentures  for  1000/.  each.  The  Yice-Chancellor  has  held 
that  it  is ;  and  I  am  of  opinion  that  the  conclusion  at  which  his 
Honor  has  arrived  is  correct. 

The  principal  discussion  on  this  appeal  has  been  upon  the  ques- 
tion of  the  admissibility  of  evidence  tendered  on  the  part  of  the 
appellant  to  explain  this  bequest ;  and  it  may  be  convenient, 
therefore,  in  the  first  place  to  state  the  rules  by  which,  as  I  appre- 
hend, that  question  must  be  governed.  Where  there  is  a  specific 
bequest,  evidence  must  of  course  be  admitted  to  show  what  prop- 
erty there  is  answering  to  the  description  contained  in  the  bequest ; 
but  if,  upon  that  evidence  being  admitted,  it  appears  that  there 
was  property  correctly  answering  to  the  specified  description,  no 
evidence  can,  as  I  conceive,  be  admitted  to  show  that  the  bequest 
was  intended  to  apply  to  other  property.  The  principal  point, 
therefore,  in  this  case,  seems  to  me  to  be  whether,  having  regard 
to  the  state  of  the  property,  two  of  these  debentures  do  or  do  not 
correctly  answer  to  the  description  contained  in  this  bequest, 
which  involves  the  question,  what  is  the  true  meaning  of  the  ex- 

[555] 


•  708  CASES  IN   CHANCERY. 

pression,  "  The  sum  of  2000/.  Spanish  debentures  now  belonging 
to  me  ;  "  the  word  "  debentures  "  being,  as  I  have  already  pointed 
out,  necessarily  to  be  substituted  for  the  words  "  bonds  or  cou- 
pons." 

It  was  urged  on  the  part  of  the  appellant,  that  several  meanings 
might  be  put  upon  these  words  ;  that,  in  addition  to  the  meaning 
ascribed  to  them  by  the  Vice-Chancellor's  order,'  they  might  be 
construed  to  mean  the  sum  of  2000/.  sterling  out  of  the  Spanish 
debentures,  or  Spanish  debentures  of  the  value  of  2000Z. ;  or  that 
they  might  refer  to  the  original  debts  in  respect  of  which 
*  709  the  debentures  were  given,  and  be  construed  to  mean  *the 
sum  of  2000Z.  in  respect  of  which  the  four  debentures  were 
given,  each  debenture  being  in  respect  of  a  sum  of  500/.  of  debt 
These  several  meanings  were  said  on  the  part  of  the  appellant  to 
create  an  ambiguity  which  might  be  explained  by  evidence  beyond 
that  which  merely  discloses  the  state  of  the  property ;  and  the 
evidence,  it  was  said,  was  conclusive  to  show  that  the  meaning 
last  suggested  was  the  true  one.  Before,  however,  the  evidence 
can  be  admitted,  we  must  be  satisfied  that  the  ambiguity  exists, 
and,  looking  to  the  state  of  the  property  to  which  this  bequest  is 
to  be  applied,  I  am  satisfied  that  there  is  no  such  ambiguity  as 
would  justify  the  admission  of  the  evidence.  With  respect  to  the 
two  meanings  first  suggested  on  the  part  of  the  appellant,  this  is 
not  a  gift  of  a  sum  of  money  to  be  raised  out  of  other  property,  or 
a  gift  to  be  measured  by  value ;  but  it  is  a  specific  gift  of  certain 
things  belonging  to  the  testatrix,  whatever  their  value  might  be : 
and  with  respect  to  the  third  meaning  which  the  appellant  sug- 
gests, I  think  it  equally  inadmissible ;  for  the  whole  description, 
"  tlie  sum  of  2000/.  Spanish  debentures,"  must  be  taken  together, 
and  if  it  be  so  taken  the  Spanish  debentures  give  the  character  to 
the  gift ;  just  as  in  a  gift  of  2000/.  3  per  cent  consols,  the  mention 
of  the  stock  designates  the  gift. 

The  appellant's  suggestions  being  thus  disposed  of,  it  remains 
only  to  consider  the  meaning  put  upon  the  bequest  by  the  Vice- 
Chancellor's  order.  Now  it  cannot  of  course  be  denied  that  these 
debentures  answer  the  description  of  Spanish  debentures,  and  if, 
therefore,  two  of  them  do  not  answer  the  description  of  the  sum 
of  2000/.  Spanish  debentures,  it  must  be  in  consequence  of  the 
sum  of  2000/.  forming  part  of  that  description ;  but  if  these 
debentures  were  to  be  described  with  reference  to  any  sum 
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of  money  (and  this  testatrix  has  thought  *  proper  so  to  *  710 
describe  them),  it  cannot,  I  think,  be  said  that  a  descrip- 
tion of  them  as  lOOOZ.  debentures  was  not  correct.  It  is  true  that 
they  do  not  secure  capital  sums  of  1000/.,  but  neither,  on  the  other 
hand,  do  they  secure  any  capital  sums.  They  could  not,  therefore, 
take  their  designation  from  any  capital  sums  secured  by  them ;  but 
there  is  twice  impressed  upon  the  face  of  them,  capital  lOOOZ.,  and 
this,  I  think,  was  quite  sufficient  to  warrant  their  being  described 
as  lOOOZ.  debentures.  I  am  of  opinion,  therefore,  that  two  of 
these  debentures  correctly  answer  to  the  description  contained  in 
this  bequest ;  and  there  being  nothing  else  answering  to  that  de- 
scription, I  think  no  further  evidence  than  such  as  I  have  men- 
tioned can  be  received. 

I  have  of  course  looked  into  the  evidence  which  has  been  ten- 
dered. I  am  far  from  satisfied  that  it  would,  if  admitted,  make 
out  the  appellant's  case ;  but  I  prefer  resting  my  judgment  upon  the 
evidence  not  being  admissible,  my  opinion  being  that  the  rule 
upon  that  subject  to  which  I  have  referred  is  a  rule  of  the  highest 
importance,  and  one  which  ought  not  to  be  broken  in  upon  on 
unsubstantial  grounds.  This  appeal  must  therefore  be  dismissed, 
but  the  difficulty  of  the  question  warrants  the  dismissal  of  it  with- 
out costs. 
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CANAL  COMPANY  and  Others.^ 

1853.    November  12»  23,  24.    December  22.    Before  the  Lords  Justices. 

Committee-men  of  a  provisionally  registered  railway  company  entered  into  an 
agreement  with  two  incorporated  canal  companies  for  the  purchase  of  the 
canals  by  the  railway  company,  in  the  event  of  power  being  obtained  from 
Parliament  for  that  purpose,  with  a  proviso  that  the  committee-men  should 
provide  out  of  their  own  moneys  a  deposit,  which  was  to  be  forfeited  if  no 
Act  should  be  obtained.  The  deposit  was  paid  by  a  check  headed  with  the 
name  of  the  railway  company,  signed  by  three  committee-men,  and  coun- 
tersigned by  the  secretary.  It  was  paid  by  means  of  a  credit  tfansferred 
to  the  account  of  the  railway  company  from  that  of  another  provisionally 


>  See  Hopkinson^s  and  Underwood's  Case,  7  De  G.,  M.  &  6.  193;  Ernest 
9.  CroysdiU,  2  De  G.,  F.  &  J.  175. 
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registered  railway  company,  by  some  of  the  committee*men  who  were 
directors  of  both.  This  transaction  was  not  within  their  powers  in  either 
capacity,  but  the  money  was  subsequently  repaid  to  the  latter  railway 
company  out  of  the  funds  of  the  former.  No  Act  was  obtained ;  the  first- 
mentioned  railway  company  was  dissolved,  and  was  ordered  to  be  wound 
up:  Hdd^  — 

1.  That,  notwithstanding  the  unauthorized  transfer  of  credit,  the  deposit  was 

trust  money  of  the  first-mentioned  railway  company,  as  between  its  sub- 
scribers and  the  canal  companies. 

2.  That  the  form  of  the  check,  and*  the  circumstances  under  which  it  was 

received,  affected  the  canal  compuiies  with  notice  of  the  trust. 

3.  That  a  suit  sanctioned  by  the  Master  under  the  Winding-up  Act,  by  one  of 

the  subscribers  to  the  first-mentioned  railway  company,  on  behalf  of  him- 
self and  the  other  subscribers,  except  those  who  were  defendants,  against 
the  canal  companies,  the  committee-men,  and  the  official  manager  of  the 
railway  company  for  the  recovery  of  the  deposit,  was  properly  constituted. 

This  was  an  appeal  from  a  decree  of  Yice-Chancellor  Stuabt, 
ordering  two  canal  companies  to  repay  a  sum  of  10,000{.,  which 
had  been  paid  to  them  by  members  of  the  managing  committee 
of  a  provisionally  registered  railway  company,  as  a  deposit  on  a 
contract  for  the  purchase  of  the  canals. 

The  case  is  reported  in  the  first  Tolume  of  Messrs.  Smale  and 
Gifiard's  Reports,  page  447,  where  the  fieu^ts  are  fully  stated  with 
reference  to  the  judgment  in  the  Court  below.  The  following 
statement  will  be  found  sufficient  for  the  purposes  of  the  present 
report:  — 

In  1845  a  company  was  projected  for  the  formation  of  a  line  of 
railway  from  Northampton  to  Warwick  with  a  capital  of 
*  712  500,000?.  in  20,000  shares  of  25Z.  each,  on  ♦  each  of  which 
a  deposit  was  to  be  paid.  The  company  was  provisionally 
registered  by  the  name  of  ^^  The  London  and  Birmingham  Exten- 
sion, ai^  Northampton,  Daventry,  Leamington,  and  Warwick  Bail- 
way  Company." 

By  the  parliamentary  contract  and  subscribers'  agreement,  each 
of  which  was  dated  the  16th  of  August,  1845,  a  committee  of 
management  was  appointed  with  various  powers  therein  men- 
tioned, not  including  any  power  to  purchase  lands  ;  but  including 
a  power  out  of  the  moneys  which  had  been  or  should  be  paid,  or 
should  thereafter  come  to  their  hands  or  the  hands  of  the  bankers 
of  the  undertaking,  to  make  such  deposits  of  money  as  might  be 
necessary  for  the  purpose  of  complying  with  the  standing  orders 
of  Parliament ;  and  generally  to  do  all  such  other  acts  as  might 
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be  necessary  for  carrjring  the  undertaking  into  full  and  complete 
effect ;  and,  in  the  mean  time,  if  the  committee  of  management 
for  the  time  being  should  think  proper,  to  invest  the  moneys 
which  had  been  or  should  be  paid,  or  should  thereafter  come  to 
their  hands  or  the  hands  of  the  bankers  of  the  said  undertaking, 
either  as  deposits  or  calls  to  be  made  upon  the  subscribers,  or  any 
parts  or  part  thereof  in  any  of  the  government  or  other  public 
funds,  or  in  the  purchase  of  exchequer  bills,  or  to  advance  the 
same  moneys  or  any  part  thereof  on  loan  or  interest  to  any  joint- 
stock  company  carrying  on  business  as  bankers  in  either  of  the 
cities  of  London  or  Westminster,  with  a  condition  for  ^repayment 
on  such  notice  being  given  to  the  banking  company  as  should  .be 
agreed  upon  by  the  committee  of  management  for  the  time 
being. 

The  subscribers'  agreement  contained  similar  provisions,  and  a 
power,  in  the  event  of  the  application  to  Parliament  in  the 
then  next  session  not  being  successful,  *  for  the  general  *  713 
conmiittee  of  management  for  the  time  being  to  renew  such 
applications  to  Parliament  in  the  then  next  or  any  subsequent 
session.  Numerous  shares  were  taken  by  the  plaintiff  and  other 
persons,  who  paid  the  deposits  and  signed  the  agreements.  The 
capital  subscribed  amounted  to  850,000Z.,  and  the  deposits  paid 
to  18,700Z. 

On  the  21st  of  October,  1845,  the  defendants,  the  Warwick  and 
Birmingham  Canal  Company  and  the  Warwick  and  Napton  Canal 
Company,  two  companies  incorporated  by  Act  of  Parliament  with 
the  usual  powers,  not  including  any  power  to  sell  their  under- 
takings, entered  into  an  agreement  in  writing,  by  affixing  their 
corporate  seal  thereto,  between  themselves  and  seven  of  the  direc- 
tors of  the  Railway  Company.    The  agreement  was  thus  headed :  — 

"  Terms  of  an  arrangement  between  the  company  of  proprietors 
of  the  Warwick  and  Birmingham  Canal  Navigation  and  the  com- 
pany of  proprietors  of  the  Warwick  and  Napton  Canal  Navigation, 
hereinafter  mentioned  as  the  ^  canal  companies '  of  the  one  part, 
and  the  undersigned  members  of  the  provisional  committee  of  the 
London  and  Birmingham  Extension,  and  Northampton,  Daventry, 
Leamington,  and  Warwick  Railway  Company,  which  last-named 
company  is  hereinafter  mentioned  as  the  ^railway  company'  of 
the  otber  part." 
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Among  the  stipulations  contained  in  the  agreement  were  the  fol- 
lowing :  The  railway  company  to  purchase  the  capital  stock  of  the 
canal  companies  as  they  now  hold  and  enjoy  the  same.  1.  The 
consideration  to  be  the  payment  for  all  the  capital  stock  of  both 
canal  companies  at  the  rate  of  175/.  per  share  for  the  1000  shares, 

and  87/.  10«.  for  the  1000  half-shares  in  the  Warwick  and 
•714    Birmingham  *  Canal  Company,  .and  187/.  10«.  per  share 

for  the  980  shares  in  the  Warwick  and  Napton  Canal  Com- 
pany, and  the  discharge  of  the  debts  of  the  canal  companies  due 
on  bond  or  mortgage  or  otherwise,  amounting  to  139,760/.,  and 
other  liabilities  of  the  said  canal  companies  amounting  to  the  sum 
of  5000/.  4.  The  property  of  the  canal  companies  to  be  vested  in 
the  railway  company  on  the  expiration  of  two  calendar  months 
after  the  passing  of  such  Act  of  incorporation,  if  such  consideration 
money  shall  be  paid,  or  sq  soon  as  the  same  shall  be  paid,  and 
to  be  taken  subject  to  all  the  liabilities  of  the  canal  companies. 
6.  Proper  provisions  to  be  inserted  in  the  Act  of  incorporation,  for 
giving  effect  to  this  agreement.  7.  The  consent  of  the  general 
meetings  of  the  canal  companies  to  be  obtained  to  this*  agreement 
within  one  month  from  the  date  hereof,  and  tlie  seals  of  the  com- 
panies to  be  affixed  to  such  deeds  as  may  be  prepared  and  settled, 
with  all  requisite  provisions  for  giving  effect  thereto,  ftnd  all  neces- 
sary  petitions  or  consents  before  Parliament  to  be  presented  or 
given  by  the  canal  companies ;  but  this  agreement,  so  far  as  re- 
spects the  matters  before  mentioned,  to  be  conditional  on  the  Act 
of  incorporation,  and  the  necessary  provisions  in  this  behalf  being 
procured  before  the  4th  of  September,  1847,  provided  that  a  clause 
to  be  approved  of  and  settled  by  the  referees  hereinafter  mentioned 
shall  be  inserted  in  the  deed  to  be  prepared  as  hereinafter  men- 
tioned, to  provide  for  the  contingency  of  a  dissolution  of  Parlia- 
ment before  the  expiration  of  the  two  next  successive  sessions,  or 
any  unusual  prorogation  which  may  interfere  with  the  passing  of 
the  Act  of  incorporation.  8..  The  undersigned  members  of  the 
provisional  committee  to  pay  down  or  to  procure  to  be  contributed 
and  paid  down  on  the  day  of  the  date  hereof  the  sum  of  10,000/., 
on  the  1st  of  December  next  the  sum  of  15,000/.,  and  on  the  1st 

of  January  next  the  further  sum  of  25,000/.,  making  to- 
*  715    gether  *  the  sum  of  50,000/. ;  the  before-mentioned  sums  of 

money  to  be  lodged  in  the  bank  of  the  Warwick  and  Leam- 
ington Banking  Company,  in  the  names  of  six  trustees,  three  to 
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be  named  bj  the  said  canal  companies,  and  three  by  the  under- 
signed members  of  the  provisional  committee,  upon  which  the 
canal  companies  shall  pay  interest,  after  the  rate  of  21,  per  annum, 
from  the  before-mentioned  times  of  payment  until  the  completion 
of  this  agreement,  in  case  the  said  Act  of  incorporation  shall  be 
obtained,  or  until  the  1st  of  September,  1847,  in  case  the  said  Act 
shall  not  previously  be  obtained,  or  until  such  further  period  as 
may  be  provided  for  the  completion  of  this  agreement,  pursuant  to 
the  last  preceding  clause;   the  said  sum  of  50,000/.  to  be  held 
open  the  following  trusts ;  namely,  until  the  Act  of  incorporation 
shall  be  obtained,  the  trustees  to  apply  the  said  sum  of  50,000/.  as 
the  canal  companies  shall  direct  in  taking  transfers  of  the  bonds 
or  mortgages,  or  in  discharge  of  any  other  parts  of  the  said  debt 
of  139,760/.,  and  no  interest  on  the  bonds  or  mortgages  so  to  be 
transferred  shall  be  received  by  the  trustees,  but  such  interest 
shall  cease  to  be  payable,  and  shall  be  extinguished  for  the  benefit 
of  the  canal  companies.     9.  That  in  case  the  whole  of  the  said 
sum  of  50,000/.  shall  not  be  paid  to  the  trustees  on  or  before  the 
Ist  of  January  next,  this  agreement  to  be  absolutely  void,  and  the 
sum  of  25,000/.,  instead  of  the  said  sum  of  89,725/.,  shall  be  paid 
to  the  canal  companies  by  the  said  trustees  in  compensation  for 
their  loss  and  inconvenience;  and,  in  case  the  sum  of  25,000/. 
shall  not  have  been  paid  to  the  trustees,  the  deficiency  shall  be 
made  good  by  the  undersigned  members  of  the  provisional  com- 
mittee :  time  to  be  the  essence  of  the  agreement.     11.  If  no  Act 
of  Parliament  shall  be  obtained  by  the  railway  company  before  the 
1st  of  September,  1847,  or  such  other  period  as  shall  be  provided 
for  by  the  clause  for  extension  of  time  hereinbefore  men- 
tioned, or  if  such  Act  of  incorporation  *  shall  not  authorize    *  716 
the  purchase  of  the  property  of  the  canal  company,  the  sum 
of  39,729/.  shall  be  paid  or  delivered  by  the  trustees  to  the  canal 
companies,  such  sum  of  39,725/.,  with  the  amount  of  interest  which 
shall  have  been  extinguished  as  aforesaid,  to  be  agreed  on  as  com- 
pensation for  the  loss  and  inconvenience  which  the  canal  compa- 
nies may  sustain  by  being  precluded  from  entering  into  other 
agreements,  or  from  applying  to  Parliament  for  other  powers  for 
the  sale  or  disposition  of  their  property,  or  otherwise  for   their 
advantage,  and  the  residue  of  the  said  sum  of  50,000/.  shall  be 
repaid  or  transferred  to  the  members  of  the  provisional  committee. 
12.  That  the  terms  of  this  agreement,  so  far  as  respects  the  pay- 
▼oi..  IV.  86  [  661  ] 
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ment  of  the  sum  of  50,000/.,  shall  be  executed  and  performed  by 
the  undersigned  members  of  the  said  provisional  committee,  and 
such  members  of  the  provisional  committee  shall  provide  such  sum 
of  50,000Z.  out  of  their  own  moneys,  or  procure  the  same  to  be 
paid  as  aforesaid  (so  that  the  canal  companies  shall  not  be  affected 
bj  any  special  trusts  or  liabilities  which  may  attach  to  the  paid-up 
capital  of  the  railway  company) ;  the  performance  of  this  agree- 
ment, so  far  as  respects  the  deposit  and  application,  in  manner 
hereinbefore  mentioned,  of  the  said  sum  of  50,000/.,  having  been 
undertaken  by  the  said  undersigned  members  of  the  provisional 
committee  in  respect  of  their  separate  interests  in  the  success  of 
the  said  railway  company,  and  not  as  agents  for  the  body  of  pro^ 
prietors." 

Upon  the  execution  of  this  agreement  the  secretary  of  the  rail- 
way company  handed  to  the  solicitor  of  the  canal  companies  a 
check  for  10,000/.  in  the  following  words :  "  The  London  and 
Birmingham  Extension  and  Northampton,  Daventry,  Leaming- 
ton, and  Warwick  Railway  Company.  No.  31.  London,  2l8t  of 
October,  1845.  The  Commercial  Bank  of  London.  Pay  W. 
*  717  0.  *  Russell,  Esq.,  or  bearer,  ten  thousand  pounds.  Fred- 
erick Foveaux  Weiss,  S.  N.  Fisher,  John  Edmund  de  Bean- 
voir,  directors.  10,000/.  John  Hervey,  secretary."  This  check 
was  paid  by  Mr.  Heath  into  the  Leamington  and  Warwick  Bank, 
and  was  carried  to  the  credit  of  Messrs.  Russell,  Lawrence,  and 
Chamberlayne,  and  afterwards  in  pursuance  of  resolutions  of  the 
canal  companies  to  the  credit  of  those  companies,  by  whose  direc- 
tors the  amount  was  received  from  the  railway  company's  bankers, 
and  was  afterwards  applied  in  paying  the  amounts  due  on  bonds 
of  the  canal  companies ;  the  bondholders  thereupon  undertaking 
to  deal  with  the  bonds  as  Messrs.  Russell,  Chamberlayne,  and 
Lawrence  should  direct. 

It  appeared  from  the  evidence  in  the  cause,  though  the  point 
was  not  raised  in  the  pleadings,  that,  on  the  morning  of  the  22d 
of  October,  on  which  day  the  check  was  paid  by  the  railway  comr 
pany's  bankers,  the  balance  standing  to  the  credit  of  the  company 
was  only  2,949/.  14^.  9c/.,  and  that  a  large  purchase  of  consols 
had  been  made  shortly  befoi'e  that  time  out  of  the  moneys  stand- 
ing to  the  credit  of  the  company,  but  that  on  the  morning  of  the 
22d  of  October,  and  before  the  presentation  of  the  check  for  10,000i., 
a  check  for  12,000/.  was  paid  to  the  credit  of  the  railway  company. 
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This  check  was  drawn  on  another  account  at  the  same  bank  stand- 
ing to  the  credit  of  another  provisionally  registered  railway  com- 
pany, called  the  Warwick  and  Worcester  Railway  Company. 
Several  of  the  directors  of  the  Warwick  and  Worcester  Railway 
Company,  including  the  three  by  whom  the  check  for  12,0002. 
was  drawn,  were  also  directors  of  the  Extension  Railway  Com- 
pany. 

The  consols  in  which  part  of  the  deposits  had  been  invested 
were  afterwards  sold,  and  the  12,0002.  borrowed  for  the  purpose 
of  meeting  the  check  repaid  out  of  the  proceeds. 

*  In  the  month  of  December  Mr.  Van  Sandau,  a  solicitor,  *  718 
consulted  by  the  committee-men  of  the  Extension  Railway 
Company,  wfote  to  Mr.  Russell,  stating  that  the  committee-men 
had  been  advised  that  they  had  no  audiority  to  enter  into  the 
agreement,  and  that  the  10,0002.  belonged  to  the  railway  com- 
pany, and  must  not  be  parted  with  without  the  sanction  of  that 
company. 

The  bill  for  authorizing  the  construction  of  the  railway  was 
rejected  by  the  standing  orders'  committee,  and  dissolved  under 
Lord  Dalhousie's  Act.  It  was  afterwards  declared  bankrupt,  but 
the  adjudication  was  annulled.     See  JEx  parte  Morrison,  (a) 

On  the  29th  of  May,  1849,  an  order  was  made  for  winding  up  its 
affairs  under  the  Winding-up  Acts ;  and  on  the  27th  of  June  fol- 
lowing, Mr.  Henry  Croysdill,  one  of  the  defendants,  was  appointed 
the  official  manager  of  the  company.  The  present  bill  was  filed 
in  the  same  year  by  Mr.  Bryson,  who  had  signed  the  parliamentary 
contract  and  subscribers'  agreement,  and  paid  his  deposits  on  his 
shares.  He  had  been  placed  on  the  list  of  contributories.  The 
Master  had  sanctioned  the  suit,  under  the  60th  section  of  the 
Winding-up  Act.  The  bill  purported  to  be  filed  by  the  plaintiff 
on  behalf  of  himself  and  all  the  other  shareholders  (except  such 
as  were  defendants)  against  the  canal  companies,  Messrs.  Russell, 
Chamberlayne,  and  Lawrence,  tlie  members  of  the  committee  of 
management  of  the  Extension  Railway  Company,  and  the  official 
manager  of  that  company,  praying  that  it  might  be  declared  that 
file  10,0002.  drawn  out  of  the  Commercial  Bank  of  London,  or  so 
much  thereof  as  remained  invested  upon  any  security,  and  the 
mortgages,  debentures,  bonds,  and  other  securities,  upon  or  in 

(a)  De  6ez,  639. 
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respect  of  which  any  part  of  the  10,000/.  had  been  invested  or 
paid,  constituted  assets  and  effects  of  the  railway  company, 

*  719    *  which  ought  to  be  applied  according  to  the  provisions  of 

the  Joint-stock  Companies'  Winding-up  Act,  1848 ;  and  that 
the  defendants  William  Congreve  Russell,  John  Towers  Lawrence, 
and  fienrj  Thomas  Chamberlayne,  and  the  defendants  the  canal 
companies  might  be  ordered  to. make,  do,  and  concur  in  and  pro- 
cure to  be  made  and  done  by  all  other  necessary  parties,  all  such 
acts  and  deeds  as  might  be  necessary  or  proper  for  the  payment 
and  transfer  to  the  defendant  Henry  Groysdill  as  official  manager 
of  the  railway  company,  of  the  said  sum,  mortgages,  debentures, 
bonds,  and  securities,  and  for  giving  to  the  contributories  of  the 
last-mentioned  company  the  full  benefit  thereof,  and  that  if  neces- 
sary and  expedient  the  securities  might  be  sold,  and  that  the  canal 
companies  and  William  Congreve  Russell,  John  Towers  Lawrence, 
and  Henry  Thomas  Chamberlayne,  and  the  other  defendants  (ex- 
cept the  defendant  Henry  Croysdill),  might  be  ordered  to  answer 
and  make  good  the  10,0002.  with  interest  thereupon  from  the  time 
when  the  same  was  so  received  or  credited,  as  in  the  bill  men- 
tioned, or  so  much  of  the  said  sum  and  interest  as  might  not  be 
realized  or  produced  by  means  of  the  securities  to  ^e  defendant 
Henry  Croysdill,  as  such  official  manager  as  aforesaid  to  be  applied 
according  to  the  provisions  of  the  last-mentioned  Act. 

By  the  decree  under  appeal,  it  was  declared  that  the  canal 
companies  were  bound  to  repay  the  10,000/.  with  interest  thereon 
at  4{.  per  cent  per  annum,  from  the  22d  day  of  October,  1845 ; 
and  it  was  ordered  that  the  10,000/.  and  interest,  as  aforesaid, 
should  be  paid  to  the  defendant  Henry  Croysdill,  the  official  manar 
ger  of  the  railway  company,  by  the  canal  companies  on  or  before 

the  23d  of  September,  1858 ;  and  it  was  ordered  that  in 

*  720   the  mean  time  the  bonds  and  securities  in  payment  *  off  of 

which  the  10,000/.  or  any  part  thereof  was  applied,  should 
be  delivered  to  the  defendant  Henry  Croysdill,  as  such  official 
manager,  as  security  for  the  payment  of  the  10,000/.  and  interest, 
with  liberty  to  apply.  And  it  was  ordered  that  the  said  canal 
companies  should  pay  to  the  plaintiff  the  costs  of  this  suit. 

Mr.  Maiins  and  Mr.  De  Q-eXy  for  the  plaintiff;  and  Mr.  Daniel 
and  Mr.  Selwyn^  for  the  official  manager.  —  The  points  involved 
in  the  case  resolve  themselves  into  three  propositions,  which  are 
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fullj  established.      First,  that  the  10,000/.   was  trust   money. 
Secondly,  the  deposit  of  that  sum  with  the  canal  companies,  at  all 
events  so  as  to  be  subject  to  forfeiture,  was  in  contravention  of 
the  trusts.    Thirdly,  that  the  canal  companies  received  the  money 
with  notice  of  both  of  the  two  former  propositions  being  true  in 
point  of  fact.    .The  only  ground  on  which  the  first  proposition  is 
disputed  is  that  of  the  money  having  been  borrowed.    That,  how- 
ever, is  a  circumstance  with  which  a  third  party  has  no  concern. 
If  a  trustee  advanced  money  by  means  of  a  check  on  an  overdrawn 
trast  account  at  his  bankers,  and  the  advance  constituted  a  breach 
of  trust,  it  could  not  be  successfully  contended  that  the  cestuis  qut 
trwUfU,  whose  money  had  been  subsequently  applied  to  repay  the 
bankers,  had  no  claim  against  the  borrower  if  he  had  notice  of 
the  breach  of  trust ;  and  that  is  in  fact  precisely  this  case.    As  to 
the  second  point,  this  was  clearly  a  breach  of  trust.    The  powers 
of  the  promoters  of  a  provisionally  registered  company  are  defined 
by  7  <b  8  Vict.  c.   110,  §§   28,  24,  25,  and  do  not  authorize 
such  a  disposition  of  the  funds  as  this,  even  if  the  canals  had 
been  in  the  line  of  the  projected  railway.    But,  in  fact,  one  of  the 
canals  was  altogether  beyond  the  limits  of   the  line,  and  the 
directors  might  as  well  have  spent  the  money  of  the  sub- 
scribers *  in  the  purchase  of  any  oilier  remote  undertaking.    *  721 
As  to  the  last  proposition,  the  form  of  the  check  was  suffi- 
cient notice  that  the  money  was  paid  out  of  the  funds  of  a  provi- 
sionally registered  company  and  was  improperly  paid ;  so  that  the 
case  falls  within  the  principle  of  Wilson  v.  Moore^  (a)  Pannell  v. 
Hwrlejfj  (&)  and  other  cases  of  that  description. 


The  Solieitor-O^eneraly  Mr.  Glaase,  Mr.  Baggallay,  and  Mr, 
Cadman  Janea,  for  the  canal  companies.  —  This  is  a  question  of 
considerable  importance  to  the  canal  companies,  for  they  stand 
between  two  adverse  claims  of  which  oidy  one  appears  on  this 
record.  We  do  not  mention  this  circumstance  as  raising  an  objec- 
tion for  want  of  parties,  but  for  the  purpose  of  showing  how 
important  it  is  to  the  canal  companies  to  have  the  matter  brought 
folly  before  the  Court,  with  all  the  facts  of  the  case,  and  not  in 
a  general  way  only.  The  question  now  before  the  Court  is,  whether 
the  canal  companies  are  accountable  to  the  plaintiff  on  this  record. 

(a)  1  Myl.  &  E.  337.  (&)  2  Coll.  241. 
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Now  the  evidence  only  shows  that  if  there  is  a  liability  at  aU,  it  is 
a  liability  to  others,  and  not  to  the  plaintiff.  Moreover,  the  form 
in  which  we  are  sued  affords  us  no  protection  against  another  suit, 
nor  against  being  called  on  to-morrow  to  pay  the  amount  over 
again,  which  the  plaintiff  demands  from  us  by  this  suit.  The  bill 
is  filed  by  Charles  Edward  Bryson  on  behalf  of  himself  and  all 
other  shareholders  except  the  defendants.  What  is  there  to  prevent 
another  shareholder  from  filing  a  similar  bill  ?  Another  prelimi- 
nary difficulty  is,  that  after  a  company  has  been  dissolved  and 
ordered  to  be  wound  up  under  the  Winding-up  Acts,  all  the  prop- 
erty of  the  company  is  vested  in  the  official  manager,  and  one 

member  cannot  file  a  bill  on  behalf  of  himself  and  the  oilier 
*  722   *  members,  to  recover  a  debt  due  to  the  dissolved  company, 

except  where  he  can  establish  a  case  of  collusion  betw.een 
the  official  manager  and  the  debtor.     No  such  circumstance  is 
alleged  here.    With  respect  to  the  form  of  the  suit  we  submit  to 
the  Court  two  propositions.    First,  that  in  a  company  of  this  kind, 
where  the  projected  scheme  proves  abortive  and  is  abandoned, 
each  shareholder -has  a  right  to  recover  his  own  deposit ;  but  no 
one  of  them  can  maintain  a  bill  on  behalf  of  himself  and  others 
to  recover  the  deposits  of  others.     Secondly,  that  according  to 
the  provisions  of  the  Winding-up  Acts,  after  an  official  manager 
has  been  appointed,  it  is  not  competent  for  an  individual  member 
of  the  company  to  sue  on  behalf  of  himself  and  the  rest  to  recover 
property  of  the  company.     The  position  of  a  shareholder  in  an 
abortive  scheme  is  this.     He  has  a  right  to  recover  his  deposit. 
All  he  needs  do  is  to  prove  that  the  contemplated  project  has  been 
abandoned,  and  that  he  paid  his  contribution  for  the  purpose  of 
the  project.    Its  receipt  for  that  purpose  mises  an  implied  asiump- 
sit  to  return  the  money  on  the  failure  of  the  scheme.     Whether 
any  deduction  is  to  be  made  for  expenses  or  otherwise,  depends 
on  the  subscribers'  agreement.     If  that  agreement  stipulates  that 
the  persons  subscribing  their  money  are  to  be  liable  to  a  proportion 
of  the  expenses  of  the  preliminary  proceedings,  that  proportional 
part  may  be  deducted  by  those  who  have  received  the  subscriptions ; 
but  the  legal  right  to  recover  the  money  subject  to  such  deduction 

« 

remains.     The  rights  of  the  individual   subscribers   are  these. 
Each  man's  money  reverts  to  him  subject  to  such  deduction  (if 
any),  and  becomes  a  simple  money  demand,  enforceable  by  action 
[566] 


BRT80N  V.  WARWICK  AND  BIBHINOHAM  CANAL  CO.        *  722 

alone.  If  this,  however,  were  not  so,  still  by  the  Winding-up  Act 
of  1848,  the  property  of  the  company  is  vested  in  the  official 
manager.  If  a  suit  is  brought,  it  must  be  to  recover  a  sum  in 
iolidoj  which  would  be  an  integral  portion  of  the  property 
of  the  company.  *  Therefore  an  individual  contributory  *  728 
conld  not  maintain  a  suit  to  recover  the  sum.  The  case  is 
analogous  to  that  of  a  creditor  of  a  bankrupt  or  insolvent  suing  on 
behalf  of  himself  and  the  other  creditors  making  the  assignees 
defendants  without  any  special  reason  for  such  a  course.  Such  a 
suit  must  necessarily  fail.  Yewens  v.  Robinson^  (^d)  Heath  v. 
Chadwick.  (A)  The  words  of  the  50th  section  of  the  Winding-up 
Act,  1848,  are  express. 

[The  Lord  Justice  Knioht  Bruce.  —  But  they  contain  these 
words,  ^^  except  so  far  as  the  Master  shall  by  writing  direct  to  the 
contrary."] 

That  exception  does  not  apply  to  a  case  like  the  present.  Nor 
could  any  order  of  the  Master,  obtained  ex  parte  ^  give  the  plaintiff 
a  right  against  the  defendants  which  he  would  not  otherwise  have. 
The  Act  provides  that  the  property  of  the  company  shall  become 
vested  in  the  official  manager  by  virtue  of  his  appointment ;  and  it 
conld  not  have  been  intended  to  derogate  from  this  express  pro- 
vision by  a  mere  direction  as  to  the  preliminary  steps  which  are 
to  be  taken  before  instituting  a  proceeding.  Our  objection  is  that 
the  suit  is  constituted  in  a  manner  at  variance  with  the  established 
rules  of  pleading.  The  practice  of  constructive  representation  is 
only  adopted  in  cases  of  necessity,  and  in  cases  in  which  the  Court 
can  see  to  the  application  and  distribution  of  the  fund  which  the 
plaintiff  seeks  to  recover  on  behalf  of  himself  and  absent  parties, 
whom  he  assumes  to  represent,  (c)  In  order  that  an  absent  party 
may  \ie  bound  by  constructive  representation,  he  must  be  a  person 
whose  rights  can  be  protected  by  the  Court  itself.  Here  the  suit 
does  not  seek  any  administration  or  distribution  of  the  fund.  The 
bill  merely  seeks  that  it  may  be  paid  to  the  official  manager.  Is  it 
clear  that  an  absent  subscriber  who  may  not  be  represented  in  the 

(a)  11  Sim.  105.  (&)  2  Phil.  649. 

(c)  See  Sibson  v.  Edgworth»  2  ])e  G.  &  Sm.  73. 
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winding-up  proceedings,  would  be  bound  by  the  decree  ?    If 

*  724   not,  the  defendants  may  be  again  sued  by  *  another  contribu- 

tory, notwithstanding  the  present  suit.  Adverting  again  to 
the  terms  of  the  50th  section,  not  only  is  all  right  to  the  property 
divested  out  of  the  company,  and  transferred  to  the  official  mana- 
ger, but  the  official  manager  has  power  to  sue  for  it,  and  thus  all 
necessity  for  the  application  of  the  exceptional  practice  of  con* 
structive  representation  ceases.  There  is  still  one  more  objection, 
and  that  is,  that  in  suits  instituted  on  the  principle  of  constmo- 
tdve  representation,  there  must  be  an  identity  of  interest  between 
the  plaintiff  and  those  whom  he  assumes  to  represent.  Now  if,  in 
such  a  case  as  this,  there  could  ever  have  been  a  constructive 
representation,  the  possibility  was  determined  by  the  dissolution  of 
the  company,  or  at  all  events  by  the  order  to  wind  up  its  afiairs. 
By  those  proceedings,  the  bond  which  united  the  members  together 
(if  there  ever  was  such  a  bond)  was  snapped  asunder. 

With  respect  to  the  merits,  the  contract,  so  far  as  the  canal 
companies  were  concerned,  was  one  entire  thing,  and  was  made 
conditional  on  an  Act  of  Parliament  being  obtained.  The  canal 
companies  could  not  sell,  nor  the  railway  company  buy,  without 
an  Act  of  Parliament.  The  whole  contract,  therefore,  was  subject 
to  the  condition  of  the  sanction  of  Parliament  being  obtained. 
Collaterally  and  concurrently  with  this  agreement,  a  different 
agreement  was  entered  into  between  the  directors  of  the  railwaj 
company  and  the  canal  companies.  If  the  canal  companies  were 
aware  that  the  directors  of  the  railway  company  took  trust  funds 
and  applied  them  in  a  manner  contrary  to  the  trust,  the  existeni^ 
of  the  separate  agreement  would  not  exempt  them  from  restitution. 
But  the  first  question  is,  whether  de  facto  the  canal  companies  did 
take  trust  funds.  This  is  '^  cardo  causce.^^  The  plaintiff  says, 
^'  It  is  true  that  our  company  borrowed  the  money,  but 

•  725    when  borrowed  it  *  became  ours."      But  did  the  railway 

company  borrow  the  money  ?  They  cannot  be  said  to  have 
borrowed  it  unless  they  became  liable  to  the  lenders.  But  the 
railway  company,  in  fact,  did  not  contract  liability  to  the  extent 
of  one  farthing  by  the  transaction.  Neither  the  present  plaintiff 
nor  any  other  contributory  could  have  been  called  upon  to  replace 
any  part  of  the  money.  The  borrowing  was  altogether  unauthor- 
ized, and  created  a  mere  personal  demand  against  the  directors 
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who  took  the  money,  whose  money  it  therefore  was.     Bnrmester 
T.  Narris.  (a)     It  was  a  fraudulent  transaction,  of  which  the  rail- 
way company  cannot  avail  themselves  by  adopting  it.     If  any  one 
can  recover  the  money,  it  is  the  Warwick  and  Worcester  Company. 
The  plaintiff  says  that  he  may  adopt  the  transaction,  and  that, 
because  the  loan  was  repaid,  the  borrowed  money  was  his  retro- 
spectively.   But  the  directors  had  no  power  to  repay  such  a  loan  ; 
it  was  by  that  repayment,  if  at  all,  that  the  breach  of  trust  was 
committed.     Suppose  A.,  who  was  a  trustee  for  B.  and  also  for  0., 
had  an  account  at  Bristol  in  the  former  character,  and  in  London 
in  the  latter,  and  suppose  he  were  to  take  part  of  B.'s  money  im- 
properly and  pay  it  into  C.'s  accoimt,  and  afterwards  to  draw  it 
out  for  purposes  of  his  own  :  would  such  a  proceeding  give  G.  any 
title  to  the  money  ?    The  distinction  is,  that  an  innocent  transac- 
tion may  be  adopted  and  made  retroactively  good,  but  that  a 
wrong  cannot  retroactively  be  turned    into  a  right.     Suppose, 
again,  a  person  stole  a  purse  and  threw  it  into  another's  garden, 
and  then  in  the  morning  came  and  removed  it :  could  the  owner 
of  the  garden  take  any  proceedings  founded  on  that  temporary 
deposit  of  the  stolen  article  ? 

Lastly,  if  it  was  the  money  of  the  railway  company,  the 
canal  companies  had  no  notice  of  the  trust.    To  fix  *  them    *  726 
with  such  notice  from  the  mere  form  of  a  check,  would  be 
going  beyond  any  existing  authority,  and  establish  a  precedent 
which  would  be  productive  of  the  greatest  inconvenience  and 
embarrassment. 

Mr.  Malins^  in  reply. 

December  22. 

The  Lord  Justice  Turner.  —  This  suit  is  instituted  by  a  share- 
holder in  a  projected  railway  company,  called  the  London  and 
Birmingham  Extension,  &c..  Railway  Company,  on  behalf  of  him- 
self and  all  other  the  shareholders  in  the  same  company  against 
the  Warwick  and  Birmingham  and  Warwick  and  Napton  Canal 
Companies  and  other  parties,  for  the  purpose  of  recovering  a  sum 
of  10,000/.  alleged  to  have  been  improperly  paid  out  of  the  assets 
of  the  projected  railway  company  upon  a  contract  for  the  pur- 

(a)  6  Ezch.  796. 
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chase  of  the  canals  belonging  to  the  two  canal  companies.  The 
railway  company  was  projected  in  the  year  1845  for  the  purpose  of 
making  a  railway  from  Northampton  to  Warwick.  The  proposed 
capital  was  500,0002.,  to  be  raised  in  20,000  shares  of  252.  each, 
whereof  11.  Is.  6d.  was  to  be'  paid  by  way  of  deposit.  The  com- 
pany was  provisionally  registered,  and  the  plaintiff  and  yarious 
other  parties  became  subscribers.  They  paid  their  deposits  and 
executed  the  usual  parliamentary  contract  and  subscribers'  agree- 
ment adapted  to  the  undertaking,  but  the  company  proceeded  no 
further.  The  total  amount  of  the  capital  subscribed  appears  to 
have  been  about  850,0002.,  and  the  total  amount  of  deposits  paid 
about  18,7002*  The  canal  companies  were  incorporated  by  Parlia- 
ment many  years  ago,  but  the  Acts  under  'which  they  were 
incorporated  contained  no  powers  to  sell  the  canals,  nor  did  the 
subscribers'  agreement  of  the  railway  company  contain  any 
*  727  provisions  for  the  purchase  of  them.  Notwithstanding,  *  how- 
ever, the  absence  of  such  provisions,  several  of  the  members 
of  the  provisional  committee  of  the  railway  company  on  the  2l8t 
of  October,  1845,  entered  into  an  agreement  with  the  canal  com- 
panies for  the  purchase  of  the  canals.  [His  Lordship  read  the 
agreement.] 

The  agreement  was  put  under  the  seal  of  the  canal  companies, 
and  signed  by  the  members  of  the  projected  railway  company,  who 
were  parties  to  it ;  and  in  pursuance  of  the  agreement  the  10,000/. 
stipulated  to  be  paid  upon  the  execution  of  it  was  actually  paid. 
It  was  so  paid  by  the  following  means :   Upon  the  formation  of 
the  railway  company  an  account  had  been  opened  in  the  name  of 
the  company  with  the  Commercial  Bank  of  London,  to  which  the 
deposits  were  paid.    On  the  21st  of  October,  1845,  the  date  of 
the  agreement,  three  of  the  members  of  the  provisional  committee 
of  the  railway  company  drew  and  signed  a  check  for  the  10,0001. 
upon  this  account,  and  the  check  was  countersigned  by  the  secre- 
tary of  the  company.    The  check  was  as  follows :  [His  Lordship 
read  it.]     Tliis  check  was  handed  over  to  the  solicitor  of  the  canal 
companies  at  a  meeting  of  the  parties  in  the  country  on  the  same 
21st  of  October,  and  was  by  him  paid  into  a  country  bank. 

The  account  of  the  railway  company  with  the  Commercial  Bank 

was  not  at  this  time  in  credit  to  an  amount  sufficient  to  answer  the 

check.    The  balance  to  the  credit  of  the  account  at  the  close  of 

the  21st  of  October  was,  it  appears,  about  29002. ;  but  on  the 
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morning  of  the  22d  of  October,  before  the  check  was  presented  for 
payment,  a  sum  of  12,0002.,  which  had  been  borrowed  of  another 
railway  company,  was  paid  in  to  the  credit  of  the  account,  and  the 
check,  therefore,  when  presented  on  the  22d  of  October,  was  paid. 
The  proceeds  of  the  check  were,  as*  it  appears,  afterwards 
dealt  with  *  by  the  canal  companies,  having  been  employed  *  728 
under  their  directions  in  taking  transfers  of  their  bonds  and 
mortgages  according  to  the  provisions  of  the  agreement,  and  some 
stock  in  which  a  portion  of  the  funds  of  the  railway  company  had 
been  invested  was  afterwards  sold  out,  and  the  12,000/.  borrowed 
for  the  purpose  of  meeting  the  check  repaid  out  of  the  proceeds. 

On  the  26th  of  May,  1849,  the  usual  order  for  ivinding  up  the 
railway  company*  was  made  under  the  provisions  of  the  Act  of 
1848,  and  on  the  27th  of  June,  1849,  Henry  Croysdill,  who  is  one 
of  the  defendants  to  the  bill,  was  appointed  by  the  Mastdt  to  be  the 
official  manager  of  the  company. 

It  is  under  these  circumstances  that  this  bill  has  been  filed  for 
recovering  the  10,0002.,  the  ground  of  suit  being  that  the  provi- 
sional committee  of  the  railway  company  had  no  authority  to  pur- 
chase the  canals,  and  that  the  10,0002.  paid  out  of  the  moneys 
standing  to  the  credit  of  the  railway  company  with  the  Commer- 
cial Bank  (and  which  are  alleged  by  the  bill  to  have  arisen  from 
the  deposits  of  the  plainti£f  and  the  other  subscribers  to  the  rail- 
way company)  was  improperly  paid  to  and  received  by  the  canal 
companies,  with  notice  to  the  trust  to  which  those  moneys  were 
subject. 

The  cause  was  heard  before  Vice-Chancellor  Stuart,  and  by  his 
Honor's  decree,  dated  the  28d  of  June  last,  [his  Lordship  read 
the  decree  under  appeal.] 

It  is  from  this  decree  that  the  present  appeal  has  been  brought 
by  the  canal  companies. 

Upon  the  hearing  of  the  appeal  it  was  not  attempted  to  be 
argued  on  the  part  of  the  appellants  that  the  members  *  of  *  729 
the  provisional  committee  of  the  railway  company  who 
entered  into  the  agreeipent  of  the  21st  of  October,  1845,  had  any 
authority  to  bind  the  company  by  that  agreement.  It  is  clear  that 
they  had  no  such  authority.  But  three  points  were  relied  on  upon 
the  part  of  the  appellants :  first,  that  the  suit  was  improperly 
constituted,  that  the  plaintiff  had  no  right  to  sue  on  behalf  of  him- 
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self  and  the  other  shareholders  in  the  railway  company ;  secondl;, 
that  the  moneys  with  which  the  10,000L  was  paid  were  not  trnst 
moneys ;  and,4;hirdly,  that  it*  those  moneys  were  trust  moneys,  the 
appellants  had  no  notice  of  the  trust. 

Upon  the  first  point  the  appellant's  argument  was  put  thus: 
First,  it  was  said  that  after  the  abandonment  of  a  company  the 
right  of  each  shareholder  was  a  separate  and  distinct  right,  and 
that  all  privity  between  the  shareholders  ceased  upon  the  abandon- 
ment of  the  company ;  and,  secondly^  it  was  contended  that  upon 
the  appointment  of  the  ofiicial  manager  the  right  to  sue  vested  in 
him,  and  that  it  could  in  no  event  be  competent  to  a  shareholder 
to  sue  on  behalf  of  himself  and  the  other  shareholders  after  such 
appointment.    With  respect'  to  the  first  of  these'  ai^uments,  how- 
ever, this  is  a  suit  for  the  purpose  of  bringing  back  into  the  funds 
of  the  company  moneys  alleged  to  have  been  held  in  trust  for  the 
company,  and  which,  if  recovered,  must  be  applied  in  ease  and 
exoneration  or  for  the  benefit  of  all  the  shareholders  ;  all,  there- 
fore, have  a  common  interest  in  the  recovery  of  the  moneys.    The 
case  in  this  respect  does  not  seem  to  me  to  be  distinguishable  from 
that  of  an  ordinary  partnership,  in  which,  though  the  partnership 
be  dissolved,  it  subsists  for  the  purpose  of  winding  up  the  concern.^ 
I  feel  no  difficulty,  therefore,  upon  this  branch  of  the  argument 
The  other  branch  of  the  argument  was  rested  upon  the  pro- 
*  780    visions  of  the  Winding-up  Act.     It  was  said  that  this  *  suit 
could  not  be  maintained  consistently  with  the  provisions  of 
the  29th  and  50th  sections  of  the  Act.     [His  Lordship  read  these 
sections.] 

Now,  assuming  that  the  29th  section  gives  the  official  manager 
a  right  to  sue  in  a  case  like  the  present,  and  that,  according  to 
the  50th  section,  the  suit  ought  to  have  been  instituted  by  him, — 
matters  on  which  it  is  unnecessary  for  us  to  give  any  opinion, — 
these  sections  are  again  controlled  by  the  60th  section,  which  en- 
acts that  no  suit  shall  be  instituted  by  the  official  manager  without 
the  leave  of  the  Master ;  and  in  the  case  before  us  the  Master  has 
directed  that  the  suit  should  be  instituted,  not  by  the  official  man- 
ager, but  by  the  plaintiff.  To  such  a  case  the  Act,  as  I  read  it, 
does  not  in  terms  refer;  and  I  think  that  in  the  absence  of  express 

'  See  Batchart  v.  Dresser,  ante,  542,  544,  note  (3),  and  cases  cited. 
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enactment  it  would  be  mach  too  strong  a  construction  of  it  to  hold 
that  it  has  taken  awaj  the  right  of  a  shareholder  to  sue,  which 
undoubtedly  existed  up  to  the  momen{  when  the  official  manager 
was  appointed. 

In  my  opinion,  therefore,  this  suit  is  properly  constituted,  and 
it  is  necessary  to  consider  the  second  question  raised  by  the  appel- 
lant, whether  the  moneys  with  which  the  10,0002.  was  paid  were 
affected  by  a  trust  for  the  railway  company  ?    It  was  insisted,  on 
the  part  of  the  appellants,  that  they  were  not,  because  it  was  said 
that  they  were  borrowed  moneys,  and  that  the  members  of  the 
provisional  committee  had  no  power  to  borrow  them ;  that  they 
never  became  the  moneys  of  the  railway  company,  and  that  the 
plaintiff  and  the  other  shareholders  of  the  railway  company  there- 
fore had  no  interest  in  them ;  but  whatever  may  have  been  the 
power  to  borrow  these  moneys,  I  take  it  to  be  dear  that  so  long 
as  the  moneys  remained  at  the  bank  to  the  credit  of  the 
company  the  bankers  were  debtors  to  the  company  for  *  the    •  731 
amount  of  the  moneys,  and  they  could  not  be  drawn  out  by 
the  members  of  the  provisional  conmiittee  in  their  individual  char- 
acter or  otherwise  than  in  their  character  of  trustees.     The  moneys 
therefore  must,  in  my  opinion,  be  considered  to  have  been  fixed 
with  the  character  of  trust  moneys,  both  whilst  they  remained  at 
the  bank  and  when  they  were  drawn  out  of  it.     It  was  urged  that 
the  company  from  whom  the  moneys  were  borrowed  had  a  right 
to  recover  them;   but  that  company  has  been  paid  with   other 
moneys  of  the  railway  company,  and  the  question  we  have  to  con- 
sider is  not  what  the  rights  of  that  company  might  have  been,  but 
what  were  the  rights  as  between  the  shareholders  of  the  railway 
company  and  the  members  of  the  provisional  committee  who  drew 
out  these  moneys  and  the  canal  companies  claiming  through  them. 
Looking  at  the  case  in  this  point  of  view,  I  see  no  right  which  the 
members  of  the  provisional  committee  could  have  had  against  the 
shareholders,  except  to  have  insisted  that  as  they  had  borrowed 
the  moneys  for  the  use  of  the  company,  the  moneys  so  borrowed 
ought  to  be  repaid  to  them  for  the  purpose  of  satisfying  the  parties 
fix>m  whom  they  had  borrowed,  which  has  been  already  done ;  and 
I  think  the  canal  companies  can  be  in  no  better  position  unless 
their  third  point  upon  the  question  of  notice  can  be  maintained. 
On  this  point  I  think  it  unnecessary  to  say  much.    The  form  of 
the  check,  its  being  countersigned  by  the  secretary,  his  attendance 
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with  it  at  the  meeting,  and  what  passed  upon  that  occasion,  are,  I 
think,  quite  sufficient  to  afS^ct  the  canal  companies  with  notice. 

I  am  of  opinion,  itherefore,  that  this  appeid  must  be  dismissed, 
and  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce  concurred. 


•  782    *  The  Trustees  of  the  BIRKENHEAD  DOCKS  v.  LAffiD 
and  the  BIRKENHEAD  DOCK  COMPANY.^ 

1858.    November  8,  8.    Before  the  Lords  Jubticss. 

A  private  Act  of  Parliament  does  not  repeal  a  former  private  Act  bj  implication.' 

Where  therefore  a  private  Act  of  Parliament  gave  power  to  commissionerB  to 
construct  a  sea-wall,  the  property  in  which  was  to  be  vested  in  them,  with 
liberty  to  proprietors  of  adjoining  lands  to  purchase  portions  of  the  wail,  and 
to  make  openings  in  it,  under,  the  superintendence  of  the  engineer  of  the 
commissioners,  it  was  held^  that  under  a  subsequent  Act  empowering  a  dock 
company  to  take  some  adjoining  lands  and  to  make  such  works  for  the  pur- 
poses 9f  their  undertaking  "  as  they  might  deem  expedient,**  the  power  thm 
conferred  was  subject  to  the  provisions  of  the  former  Act.' 

The  16  &  16  Vict.  c.  86,  does  not  give  the  Court  jurisdiction  to  make  a  decree 
merely  declaratory  of  a  legal  right.^ 

On  an  appeal  from  the  whole  decree  made  on  a  motion  for  a  decree,  the  plaintiff 
begins. 

This  was  a  motion  by  way  of  appeal  from  a  merely  declaratory 
decree  made  by  the  Master  of  the  Rolls  upon  a  motion  for  a  decree. 
The  question  in  dispute  was  as  to  the  construction  of  certain  pri- 

«  S.  C,  18  Jur.  883 ;  23  L.  J.  Ch.  467. 

'  As  to  the  authority  of  the  legislature  to  alter,  abrogate,  or  repeal  a  private 
Act  which  confers  vested  rights,  see  Angell  and  Ames  Corp.  (9th  ed.)  §  31 
et  9eq, ;  Dartmouth  College  o.  Woodward,  4  Wheat.  636 ;  1  Kent  (11th  ed.), 
413  et  seq, 

'  See  Parry  v,  Croydon  Commercial  Gas  and  Coke  Co.,  11  C.  B.,  N.  S.  579; 
S.  C,  15  C.  B.,  N.  S.  568.  A  local  Act  is  not,  in  the  absence  of  any  indica- 
tion of  intent  to  the  contrary,  repealed  by  a  subsequent  public  general  Act 
Fitzgerald  v,  Champneys,  2  John.  &  H.  31 ;  7  Jur.  N.  S.  1006;  9  W.  R.  850; 
S.  P.,  Parrell  v.  Wolverhampton  Water-works  Co.,  10  C.  B.,  N.  S.  576 ;  4  L.  T., 
N  S.  613. 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1001 ;  Baylies  v.  Payson,  5  Allen,  478. 

[674] 


I 


TRUSTEES  OP  THE  BIRKENHEAD  DOCKS  V.  LAIRD,  ETC.      *  732 

?ate  Acts  of  Parliament,  and  whether  the  provisions  of  two  of  them 
(both  of  which  were  declared  to  be  public  Acts)  were  in  conflict 
with  one  another,  and,  if  so,  whether  the  later  of  the  two  repealed 
the  provisions  of  the  other. 

The  contest  arose  between  two  corporate  bodies,  one  at  first  con- 
stituted ^^  commissioners "  and  subsequently  denominated  '^  trus- 
tees of  the  Birkenhead  Docks,"  the  other  a  company  called  the 
"  Birkenhead  Dock  Company."  The  former  will  be  called  in  the 
following  statement  the  commissioners  or  the  trustees,  the  latter 
the  company. 

The  first  of  the  Acts  in  question  was  the  1  &8  Vict.  c.  79.  It 
empowered  the  commissioners  to  construct  floating  docks  and  to 
form  a  sea-wall  adjoining  the  river  Mersey,  along  the  eastern  limits 
of  a  pool  called  Wallasey  Pool,  between  Seacombe  Ferry  and 
Woodside  Ferry,  with  an  entrance  therein  to  a  tidal  basin  or 
harbour  for  shipping,  and  to  form  a  tidal  basin  or  harbour 
*  within  the  pool,  tod  a  tidal  basin  at  or  near  Woodside  *  733 
Ferry. 

The  next  material  Act  was  the  S  &  9  Yict.  c.  4  (which  received 
the  royal  assent  on  the  8th  of  May,  1845).-  By  it  the  commis- 
sioners were  empowered  to  construct  other  sea  or  wharf  walls,  the 
property  in  which  was  to  be  vested  in  them ;  but  owners  of  any 
adjoining  to  the  said  sea  or  wharf  walls  were  empowered,  within 
twelve  months  from  the  completion  of  such  walls,  to  contract  with 
the  commissioners  for  the  purchase  of,  and  to  purchase  so  much 
of,  the  walls  as  should  front  or  be  constructed  along  the  land  so 
held  by  or  belonging  to  such  owners.  And  upon  payment  to  the 
commissioners  by  any  such  owner,  within  eighteen  months  after 
the  completion  of  such  walls,  of  such  proportion  of  the  said 
expenses  as  the  number  of  lineal  yards  of  the  walls  fronting  or 
constructed  along  the  lands  held  by  him  should  bear  to  the  total 
cost  of  constructing  the  said  walls,  such  portion  of  the  said  walls 

« 

as  should  so  front  or  be  constructed  along  the  lands  of  such  owner 
should  vest  in  and  become  the  property  of  such  owner,  for  the 
like  estate,  term,  and  interest  therein,  as  the  estate,  term,  and 
interest  held  by  him  in  such  adjoining  land,  subject  to  the  provi- 
sions thereinafter  mentioned. 

By  the  19th  section  of  the  same  Act  it  was  enacted  that  it 
should  be  lawful  for  the  several  persons  or  corporations  who  should 
have   purchased  any  portion  of   the  said  sea-walls,  under  the 

[  575  ] 


*  788  CABEB  IN  CHAKCEBT. 

provisions  of  the  Act,  or  the  respective  heirs  or  assigns  of  snch 
persons  or  successors,  or  assigns  of  such  corporations,  at  their  own 
expense  ;  and,  after  giving  three  months'  notice  to  the  commis- 
sioners of  their  intention  so  to  do,  to  make  openings  and  navigable 
gates  in  any  part  of  the  sea-walls  which  should  belong  to 
*784  them  respectively;  provided  that  such  openings  *and  navi- 
gable gates  should  be  constructed  under  the  superintendence 
of  the  engineer  for  the  time  being  of  the  commissioners,  and  in 
such  form  as  he  should  approve  of,  or  (in  case  of  disagreement 
between  the  parties  desirous  of  making  sucH  openings  or  navigable 
gates  and  the  engineer  of  the  commissioners)  under  the  superin- 
tendence of  the  acting  conservator  for  the  time  being  of  the  river 
Mersey,  and  in  such  form  as  such  acting  conservator  should 
approve  of. 

After  the  passing  of  these  Acts,  viz.,  on  the  30th  of  June,  1845, 
an  Act  was  passed  (a)  incorporating  the  dock  company,  with 
power  to  construct  other  docks,  and  to  purchase  and  hold  lands 
for  the  purposes  of  the  works  specified  in  the  Act,  within  certain 
restrictions.  By  the  13th  section  of  this  Act  it  was  enacted  that 
it  should  be  lawful  for  the  company,  upon  the  lands  described  in 
the  plans  and  book  of  reference  therein  referred  to  (which  in- 
cluded lands  adjoining  the  site  of  part  of  the  walls  authorized  to 
be  made  by  the  former  Acts),  and  according  to  the  provisions  in 
the  company's  Act  contained,  to  lay  out,  build,  make,  alter,  repair, 
and  maintain  such  docks,  basins,  and  cuts,  and  such  entrances  to 
the  same,  and  such  quays,  wharfs,  approaches,  and  bridges,  and 
other  works,  for  the  purposes  of  the  undertaking,  as  they  might 
deem  expedient. 

The  company  became  lessees  for  a  term  of  seventy-five  years, 
granted  by  the  corporation  of  Liverpool,  of  a  considerable  tract  of 
land  on  the  south  side  of  Wallasey  Pool. 

On  the  22d  of  July,  1847,  an  Act  was  passed  (6)  to  alter  and 
amend  the  Acts  relating  to  the  commissioners'  docks ;  and  by 
section  8  of  tliis  Act  it  was  enacted,  that  upon  the  request  in 
writing  of  the  owner  of  any  land  fronting  Wallasey  Pool, 
*  735  the  commissioners  should  forthwith  cause  *  an  estimate  to 
be  made  by  two  engineers,  one  to  be  nominated  in  writing 
by  the  .commissioners,  and  the  other  by  such  owner  as  aforesaid, 

(a)  8  &  9  Vict.  c.  60.  (b)  10  &  11  Vict.  c.  266. 
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or  hj  their  umpire,  of  the  costs  of  constructing  so  much  of  the 
sea  or  wharf  walls  as  should  front  the  lands  so  belonging  to  such 
owner,  and  as  should  be  described  in  such  request  as  aforesaid, 
and  that  a  copy  of  such  estimate  should  be  delivered  to  such 
owner ;  and  that  it  should  be  lawful  for  such  owner,  at  any  time 
after  two  months  from  the  receipt  of  the  said  estimate,  to  pay  to 
tiie  commissioners  the  amount  thereof,  and  that  the  commissioners 
should  thereupon  grant  to  such  owner  a  mortgage  for  the  amount 
of  the  money  so  paid  to  them  with  interest,  and  should  thereupon 
proceed  to  construct,  and  with  all  reasonable  despatch  complete, 
the  sea  or  wharf  walls  mentioned  in  the  estimate ;  and  that  on 
payment,  after  completion  of  the  walls,  of  the  whole  amount 
actually  expended  on  the  construction  of  each  portion  of  the  said 
sea  or  wharf  wall,  those  portions  should  vest  in  and  become  the 
property  of  such  owner  for  the  like  estate,  term,  and  interest  there- 
in, as  the  estate,  term,  and  interest  held  by  him  in  the  land  front- 
ing the  same,  subject  to  the  provisions  of  the  commissioners'  Act 
of  1845. 

In  August,  1848,  the  commissioners  were  by  another  Act  of 
Parliament  (a)  incorporated,  and  their  designation  changed  to 
that  of  "  the  trustees  of  the  Birkenhead  Docks,"  but  with  all 
the  rights  and  powers  which  they  had  as  commissioners. 

By  articles  of  agreement,  dated  the  2d  of  September,  1850,  and 
made  between  George  Meakin  of  the  first  part,  the  trustees  of  the 
second  part,  and  the  company  of  tlie  third  part,  after  reciting, 
among  other  things,  that  by  articles  of  even  date  therewith  George 
Meakin  had  contracted  to  erect  wharf  walls  in  front  of  the 
company's  *  land  on  the  south  side  of  Wallasey  Pool,  and  *  786 
that  it  was  essential  to  the  company  that  a  portion  of  such 
wharf  walls  should  be  excavated  and  deepened,  which  the  trustees 
were  authorized  to  do,  but  had  no  funds  then  available  for  that  pur- 
pose, and  that  the  company  had  therefore  agreed  to  advance  *the 
necessary  funds  to  execute  such  works,  upon  having  the  amount  of 
such  advance  secured  to  the  company  by  mortgage,  George  Meakin 
contracted  with  the  company  to  execute  the  excavations  therein 
mentioned,  being  excavations  of  the  pool  or  great  float  for  a  width 
of  100  feet  at  least,  and  certain  other  works  therein  mentioned. 
And  the  company  thereby  covenanted  to  pay  to  George  Meakin  for 

(a)  11  &  12  Vict,  c  144. 
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executing  such  works  12,2412.  Il8.  8df.,  as  therein  mentioned.  And 
the  trustees  thereby  covenanted  with  the  company  to  deliver  to 
the  company,  within  one  month  after  the  company  should  re- 
quire the  same,  valid  mortgages,  under  the  authority  of  the  Act  of 
1844,  and  the  commissioners'  Act  of  1845,  or  one  of  them,  for 
charging  the  rates,  tolls,  and  property  of  the  plaintiff,  under  their 
Acts,  with  the  repayment  to  the  company  with  interest  of  the 
moneys  to  be  paid  by  the  company  under  the  provisions  of  the  con- 
tract. 

The  excavations  were  accordingly  made  at  the  expense  of  the 
company,  but  no  mortgages  had  yet  been  executed  by  the  trustees. 

The  company  had  leased  a  part  of  their  land  to  the  defendant, 
John  Laird,  who  (as  the  bill  alleged)  threatened  and  intended 
with  their  concurrence  to  take  down  or  lower  part  of  the  wharf 
wall  on  the  south  side  of  the  Wallasey  Pool,  erected  in  front  of 
the  land  leased  to  him  by  the  company,  and  being  part  of  the  land 
whereof  they  were  lessees,  and  to  make  openings  in  such  wall 
without  the  approval  and  not  under  the  superintendence  of  the 
plaintiffs'  engineer  or  of  the  acting  conservator  for  the  time  being 

of  the  river  Mersey. 
*  787  *  The  trustees  thereupon  instituted  the  present  suit,  and 
by  their  bill  prayed  that  it  might  be  declared  that  the 
company  and  their  tenants  were  not  entitled  to  take  down,  lower, 
or  alter  the  wharf  wall  on  the  south  side  of  Wallasey  Pool,  or  any 
part  of  such  wall,  unless  by  making  an  opening  or  openings  and 
navigable  gates  under  such  superintendence,  and  with  such  ap- 
proval as  the  trustees'  Acts  provided  for,  and  that  the  defendant 
John  Laird  and  the  Birkenhead  Dock  Company,  their  servants, 
agents,  and  workmen,  might  be  restrained  by  injunction  from  tak- 
ing down,  lowering,  or  altering  the  wharf  wall  in  front  of  the  land 
leased  by  the  company  to  the  defendant  John  Laird  on  the  sonth 
sid%  of  Wallasey  Pool,  or  any  part  of  such  wall,  otherwise  tiian 
under  and  in  conformity  with  the  trustees'  Acts. 

By  the  decree  under  appeal  it  was  declared  that  the  defendants 
were  not  justified  in  taking  down,  lowering,  or  altering  tlie  wharf 
wall  in  front  of  the  land  leased  by  the  company  to  the  defendant 
John  Laird  on  the  south  side  of  Wallasey  Pool,  or  any  part  of 
such  wall,  unless  by  making  an  opening  or  navigable  gate  or  gates, 
unless  with  the  consent  or  under  the  superintendence  of  the  engi- 
neers of  the  plaintiffs,  or  with  the  sanction  and  approval  of  the 
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conservator  of  the  river  Mersey ;  but  the  decree  did  not  grant  an 
injunction  or  any  other  relief. 

On  the  appeid  coining  on  to  be  heard,  a  question  arose  as  to  the 
right  to  begin. 

Their  Lordships  held  that,  in  this  respect,  a  decree  made  on 
motion  did  not  differ  from  a  decre«  otherwise  made,  and  that,  as 
the  appeal  was  here  from  the  whole  decree,  the  plaintiffs'  counsel 
must  begin. 

Mr.  FoUett  and  Mr.  Goldsmidj  for  the  plaintiffs,  opened  the 
case. 

•  The  Lord  JusTncB  Knight  Bruce.  —  A  difficulty  is  sug-  •  788 
gested  by  my  learned  brother,  which  I  also  feel,  as  to  the 
power  of  the  Court  of  Chancery,  under  the  15  &  16  Vict.  c.  86, 
§  50,  to  make  a  decree  merely  declaratory  of  a  legal  right.  By  the 
6lBt  section  of  that  statute  the  Court  is  prohibited  from  directing 
cases  to  be  stated  for  the  opinion  of  Courts  of  Common  Law,  and 
the  concluding  passage  of  that  section  is  as  follows :  '^  but  the  said 
Court  of  Chancery  shall  have  full  power  to  determine  any  questions 
of  law  which,  in  the  judgment  of  the  said  Court  of  Chancery,  shall 
be  necessary  to  be  decided  previously  to  the  decision  of  the  equi- 
table question  at  issue  between  the  parties."  The  same  limitation 
seems  to  be  intended  by  the  direction  contained  in  the  62d  section, 
Uiat  in  cases  where  the  Court,  according  to  the  old  practice,  declines 
to  grant  equitable  relief  until  the  legal  title  or  right  is  established 
at  law,  the  Court  itself  may  determine  such  titie  or  right.^  The 
difficulty  which  the  Lord  Justice  feels,  and  in  which  I  participate, 
is  that  the  decree  contains  a  declaration  of  a  mere  legal  right,  and 
does  not  give  any  equitable'  relief.  If  we  should  think  that  an 
injunction  ought  to  be  granted,  the  difficulty  might  be  removed. 

The  Solidtar' General  and  Mr.  Kinglake^  for  the  defendants,  the 
Birkenhead  Dock  Company,  said  that  all  parties  desired  to  have 
the  opinion  of  the  Court  on  the  construction  and  operation  of  the 
Acts  of  Parliament,  and^  in  order  to  obviate  any  difficulty  as  to 
jurisdiction,  the  defendants  would  admit  that  they  intended  to  deal 
with  and  make  openings  in  the  wall  without  giving  notice  to  the 

>  See  2  Dan.  Gb.  Vt,  (4th  Am.  ed.)  1071. 
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plaintiffs  of  their  intention  to  do  so,  and  without  constructing 
such  openings  under  the  superintendence  of  the  plaintiff'  engineer 
or  the  conservator  of  the  river  Mersey. 

♦  789       •  Mr.  FolleU  and  Mr.  Goldimid  contended  that  the  19th 

section  of  the  8th  VicU  c.  4  did  not  repeal  the  ISth  section 
of  the  7  &  8  Vict.  c.  79. 

The  Solicitor' General  and  Mr.  Kingldke  ai^ed  that  the  com- 
pany's Act  was  inconsistent  with  the  plaintiffs'  Acts,  and  therefore 
repealed  the  former  statutes  to  the  extent  of  such  inconsistency. 

Mr.  Bolt  and  Mr.  Cairns  appeared  for  Mr.  Laird. 

Mr.  FolleU  was  not  called  upon  to  reply. 

The  Lobd  Justice  Turner.  —  The  question  which  has  le.d  to  the 
decree,  the  subject  of  the  present  appeal,  is  one  between  the  trustees 
of  the  Birkenhead  Docks  and  the  Birkenhead  Dock  Company,  and 
it  arises  out  of  the  following  state  of  circumstances :  Adjoining  to 
the  river  Mersey  there  lies  a  pool  called  Wallasey  Pool,  and  the 
original  scheme  of  the  plaintiffs,  the  trustees,  then  the  commis- 
sioners of  the  docks,  as  may  be  collected  from  the  first  Act;  of 
Parliament,  from  which  their  authority  is  derived,  seems  to  have 
been  this,  —  to  embank  the  pool,  to  construct  tidal  basins  at  the 
entrance  of  it,  and  also  a  tidal  basin  within  the  pool ;  but  a  subse- 
quent Act  was  passed  by  which  powers  were  given  to  them  not  only 
to  make  a  tidal  basin  within  the  pool,  but  to  convert  the  whole  of 
the  pool  itself  up  to  Wallasey  Bridge  (a  bridge  at  some  distance  up 
the  pool)  into  a  floating  dock.  For  this  purpose  it  was  necessary 
that  walls  should  be  placed  around  the  edges  of  the  pool,  and  the 
conflict  between  the  parties  is  upon  the  right  to  deal  with  the  walls 
or  parts  of  the  walls  by  which  the  pool  is  surrounded  for  the  pur- 
poses of  the  floating  dock. 

In  determining  the  question  it  is  necessary  to  look  to 

*  740    *  the  provisions  of  the  several  Acts  of  Parliament.    [His 

Lordship  referred  to  the  provisions  of  the  first  Act,  and 
showed  that  they  did  not  affect  the  question.    After  i^eferring  to 
the  provisions  of  the  second  Act,  his  Lordship  continued :] 
It  seems  to  me  that  the  true  meaning  of  this  Act  is  to  vest  in 
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tlie  plaintiffs,  the  trustees,  then  the  commissioners,  the  sea  or 
wharf  walls  surrounding  Wallasey  Pool,  with  a  power  to  the 
owners  of  adjoining  lands  to  acquire  the  right  to  use  the  sea  or 
wharf  walls,  and  to  have  openings  made  in  them,  subject  to  the 
supervisions  prescribed  by  the  Act. 

It  was  first  said,  on  the  part  of  the  defendants,  the  dock  company, 
that  tliey  are  not  within  the  provisions  of  the  plaintifife'  Acts,  be- 
cause they  are  not  purchasers  under  tlie  19th  section  of  the  second 
Act,  but,  in  this  view  of  the  case,  the  walls  being,  as  I  have  observed, 
vested  in  the  plaintiffs,  the  defendants,  the  dock  company,  could 
have  no  power  whatever  to  meddle  with  those  walls  except  under 
the  provisions  of  the  10th  &  11th  Vict.  c.  265,  and  the  8th  section 
of  that  Act,  although  it  gives  them  the  means  of  acquiring  the 
properly  in  the  walls,  makes,  that  property,  when  acquired,  ^'  sub- 
ject to  the  provisions  in  the  second  recited  Act  and  in  that  Act 
contained." 

The  case  on  the  part  of  the  plaintiffs  seems  to  me,  therefore, 
to  rest  upon  a  broader  basis  than  the  19th  section  of  the  second 
Act.  It  stands  upon  the  general  right  which  is  given  to  the  plain*, 
tiffs  in  the  walls  themselves. 

We  must  see,  then,  whether  the  right  thus  given  to  the  plaintiflb 
is  affected  by  the  Act  of  Parliament  which  the  defendants, 
the  dock  company,  obtained  for  the  purpose  *  of  making    *  741 
their  docks,  and  also  whether  it  is  affected  by  the  contract 
entered  into  by  the  parties,  and  under  which  the  walls  in  question 
were  built. 

First,  with  reference  to  the  dock  company's  Act.  The  question 
wholly  depends  upon  the  18th  section  of  the  Act.  It  is  argued  on 
the  part  of  the  defendants  that  this  section  destroyed  the  power 
conferred  upon  the  plaintiffs  by  the  previous  Act  of  the  same  ses- 
sion, and  vested  the  whole  rights  in  these  walls  and  the  right  to 
deal  with  them  in  the  dock  company.  [His»Lordship  read  the  13th 
section,  and  proceeded :] 

Now,  in  what  position  did  the  matter  stand  at  the^  time  of  the 
passing  of  this  Act  of  Parliament  ?  At  that  time  powers  had  been 
given  to  the  plaintiffs,  the  dock  trustees,  to  make  the  walls  around 
Wallasey  Pool,  for  the  purpose  of  constituting  the  floating  dock 
mentioned  in  the  second  Act  of  Parliament.  Do  the  words  which 
are  contained  in  the  13th  section  affect  that  power  ?  As  the  dock 
company  were  incorporated  by  this  Act  of  Parliament,  it  was  neo- 
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essary  to  give  them  powers  to  execute  their  works,  and  when  we 
are  construing  this  section  regard  must  be  had  to  that  necessity. 
Bearing  this  in  mind  as  we  read  the  section,  we  find  that  there 
are  not  more  than  six  or  seven  words  in  it  which  at  all  bear  upon 
the  present  question.  The  power  given  by  it  is  "  to  alter,  repair, 
and  maintain  such  docks,  basins,  and  cuts,  and  such  entrances  to 
the  same,  and  such  quays,  wharfs,  approaches,  and  bridges,  and 
other  works  for  the  purposes  of  the  same,  as  they  may  deem  expe- 
dient." The  mere  power  to  make  the  docks,  &c.,  cannot  afiect 
the  question.  It  was  necessary  to  be  given,  and  would  of  coarse 
be  subject  to  the  antecedent  rights  vested  in  the  plaintifis.  The 
argument  must  therefore  be  founded  upon  the  words  "  as 
•  742  they  may  deem  expedient ; "  but  those  words  applied  to  •a 
company  who,  without  the  provisions  of  the  statute,  could 
have  done  no  act  at  all,  must,  I  think,  be  construed  consistently 
with  the  rights  of  other  parties  as  tliey  stood  at  the  time. 

With  reference  to  this  point,  it  is  not,  I  think,  unimportant  to 
refer  to  the  state  of  the  law  with  regard  to  the  operation  of  statutes. 
It  is  thus  laid  down  in  Jenkin's  5th  Century,  Case  11 :  ^'  A  spe- 
cial statute  does  not  derogate  from  a  special  statute  without  express 
words  of  abrogation." 

My  opinion  upon  the  construction  of  these  Acts  of  Parliament 
is,  that  the  words  contained  in  the  13th  section  of  the  8  <&  9  Yict. 
c.  60  (the  dock  company's  Act)  do  not  affect  the  rights  and 
powers  given  to  the  plaintiffs  by  the  former  Acts.  If  there  could 
be  any  doubt  on  the  subject,  it  would,  I  think,  be  removed  by  the 
subsequent  Act,  which  vests  in  the  plaintifis  all  the  rights  and 
powers  of  the  commissioners. 

It  was  then  argued  on  the  part  of  the  defendants  that  if  the 
case  was  not  affected  by  the  dock  company's  Act  of  Parliament,  it 
was  at  all  events  affected  by  the  contract  which  has  been  entered 
into  between  the  partie^.  But  what  is  this  contract  ?  It  is  a  con- 
tract merely  for  the  purpose  of  determining  the  mode  in  which  the 
wall  shall  be  built.  The'  question  upon  which  we  are  to  adjudicate 
is  the  right  of  dealing  with  the  wall  after  it  is  built.  I  think  there 
is  nothing  to  be  found  in  the  contract  which  affects  the  question ; 
and,  in  truth,  I  do  not  know  by  what  authority  public  trustees, 
deriving  their  powers  from  Parliament  to  make  work  for  public 
purposes,  could  be  warranted  in  deviating  from  those  powers. 

The  result  is,  that  the  decree  of  the  Master  of  the  Bolls, 
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,  though  not  in  form  correct,  is  so  in  substance.  *  The  case  *  74i3 
ought  not  to  be  treated  as  depending  upon  the  19th  section 
only,  but  upon  the  more  general  question,  to  which  I  have  before 
adverted,  of  the  right  in  the  walls  having  been  vested  iil  the  plaih- 
tifis ;  and  I  doubt  whether  any  declaration  ought  to  have  been 
made  by  the  Court,  and  whether  the  Court  should  not  have  con- 
fined itself  to  the  question  of  the  injunction. 

Tlie  more  correct  form  of  order,  I  think,  will  be  for  an  injuno- 
tion  in  the  terms  prayed  by  the  bill,  that  the  defendant,  John  Laird, 
and  the  Birkenhead  Dock  Company,  &c.,  may  be  restrained  from 
taking  down,  lowering,  or  altering,  Ac,  the  wharf  wall  in  front  of 
the  land  leased  by  the  said  company  to  the  defendant  John  Laird, 
on  the  south  side  of  Wallasey  Pool,  otheifwise  than  under  or  in 
conformity  with  the  provisions  of  the  Walling  Act  and  the  Act  of 
the  10  &  11  Vict,  contained. 

The  Lord  Justice  Knight  Bruce  concurred. 
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1858.    Noyember  16,  17.    Before  the  Lords  Justices. 

A  direction  in  a  will  that  the  testator's  trade  shall  be  carried  on  does  not  of 
itself  authorize  the  employment  in  the  trade  of  more  of  the  testator^  property 
than  was  employed  in  it  at  bis  decease,'  nor  does  such  a  direction,  coupled 
with  a  direction  that  the  testator's  debts  shall  be  paid,  authorize  a  mortgage 
of  his  real  estate,  not  employed  at  his  death  in  the  trade,  for  the  purpose  of 
carrying  it  on.' 

Therefore,  where  the  husband  of  an  executrix,  under  such  a  will,  borrowed 
money  from  a  person  in  whom  the  legal  estate  of  part  of  the  testator's  real 
estate  was  vested  under  a  satisfied  mortgage,  stating  that  the  advance  was 
required  to  carry  on  the  testator's  business,  and  deposited  the  deeds  with 
the  lender,  on  an  agreement  that  the  legal  estate  still  subsisting  in  him  should 
be  a  security  for  the  advance :  Hdd,  that  the.  security  was  invalid  against  the 
persons  beneficially  interested  under  the  will. 


«  S.  C,  17  Jur.  1041. 

'  See  Collyer  Fartn.  (5th  Am.  ed.)  §§  602,  603 ;  Burwell  v.  Mandeville,  3 
How.  (U.  S.)  660 ;  Pitkin  v.  Pitkin,  7  Conn.  307 ;  Alsop  v.  Mathew,  8  Conn. 
687;  Story  Partn.  §  70;  2  Lindley  Partn.  (Eng.  ed.  1860)  884,  886. 

'  See  I^win  Trusts  (6th  Eng.  ed.),  366. 
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Quceret  whether,  if  the  will  had  authorized  the  mortgage,  it  ooald  have  been 

cremated  witbo.it  a  deed  acknow lodged  by  the  executrix. 
Hankey  v.  Hammock^  8  Madd.  148,  observed  upon. 

This  wa^n  appeal  from  a  decree  of  Vice-Chaiicellor  Stuabt  in 
a  foreclosure  suit.  The  question  was  as  to  the  validity  of  the 
mortgage,  with  reference  to  the  provisions  contained  in  the  will  of 
a  testator  named  William  H.  Bullock,  of  whose  property  the  sub- 
ject of  the  mortgage  formed  part  The  testator  carried  on  the 
trade  of  a  coal  proprietor  at  Wigan,  under  a  mining  lease  for  four- 
teen years  from  12th  November,  1838.  At  the  time  of  his  death 
he  was  entitled  to  freehold  property,  subject  to  a  mortgage  created 
by  indentures  of  lease  and  release  of  the  5th  and  6th  of  October, 
1840,  to  secure  1500Z.  and  interest.  Tlie  mortgagees  were  the 
plaintiff  and  his  brother  since  deceased,  by  whom  the  1500Z.  was 
advanced  out  of  money  belonging  to  them  on  a  joint  account. 

Mr.  Bullock  died  on  the  3d  of  April,  1844,  having  made  his  will 
dated  the  21st  of  March,  1844,  whereby,  after  ordering  and  direct- 
ing all  his  just  debts,  funeral  and  testamentary  expenses  to  be  in 
the  first  place  paid  and  satisfied,  he  gave  unto  his  wife  an  annuity 
of  150Z.  a  year  for  her  life ;  and  he  thereby  charged  the  whole  of 
his  real  and  personal  estate  with  the  payment  of  the  said  annuity. 
And  he  gave,  devised,  and  bequeathed  all  the  rest,  residue, 
*  745  and  remainder  of  his  real  and  personal  *  estate  unto  his 
executors  thereinafter  named  and  the  survivor  of  them,  and 
the  heirs,  executors,  administrators,  and  assigns  of  such  survivor, 
upon  trust  for  his  son  James,  his  heirs  and  assigns  for  ever ;  and 
in  case  his  son  James  should  die  before  he  attained  the  age  of 
twenty-one  years  without  leaving  lawful  issue  him  surviving,  the 
testator  gave,  devised,  and  bequeathed  the  whole  of  his  said  real 
and  personal  estate  unto  his  wife^  her  heirs,  executors,  adminis- 
trators, and  assigns  for  ever ;  and  he  directed  his  executors  to  con- 
tinue his  trade  or  business  of  a  coal  proprietor  during  his  then 
present  interest  in  the  mines,  and  that  they  should  not  be  respon- 
sible for  any  loss  to  his  estate  by  carrying  on  the  trade  or  business 
unless  such  loss  should  happen  by  or  through  their  wilful  neglect 
or  default,  and  that  they  might  compound  debts  and  settle  disputes 
in  and  about  his  said  estate  and  business,  and  refer  matters  in  dis- 
pute respecting  his  trade,  estate,  or  business,  to  arbitration ;  and 
he  appointed  his  wife  and  Caleb  Hilton  executrix  and  executor. 

The  widow  alone  proved  the  will  and  acted  in  the  trusts*    In 
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1846  she  paid  the  mortgage  of  1500/.  to  the  plaintiff  as  Bunriving 
mortgagee,  and  received  back  from  him  the  title-deeds  of  the  mort- 
gaged property ;  but  no  reconveyance  was  executed. 

In  February,4848,  she  married  Thomas  Acton.  After  the  mar- 
riage Mr.  and  Mrs.  Acton  continued  to  act  in  the  execution  and 
trusts  of  the  will,  and  to  carry  on  the  testator's  business. 

The  bill  stated  that  after  the  marriage  and  in  the  month  of 
April,  1848,  Thomas  Acton  and  Frances  his  wife,  being  in  want  of 
money  for  the  purposes  of  the  will,  and  in  particular  to  enable 
them  to  meet  certain  expenses  which  they  had  incurred  in 
carrying  on  the  testator's  *  business  pursuant  to  his  direo-  *  746 
tions,  applied  for  a  loan  to  the  plaintiff  upon  the  security  of 
the  property  comprised  in  the  former  mortgage,  the  legal  estate  in 
which  still  remained  in  the  plaintiff;  that  the  plaintiff  accordingly, 
in  May,  1848,  advanced  840Z.  to  Mr.  and  Mrs.  Acton  on  that  secu- 
rity, and  received  from  them  the  title-deeds  of  the  property ;  but 
that  no  mortgage-deed  was  executed,  it  having  been  agreed,  at  the 
time  of  the  advance,  that  Mr.  and  Mrs.  Acton  would  execute  such 
a  mortgage  when  required,  and  that  the  plaintiff  in  the  mean  time 
should  have  the  benefit  of  the  indentures  of  the  5th  and  6th  of 
October,  1840,  and  should  hold  the  same  and  the  hereditaments 
and  premises  thereby  conveyed  and  then  vested  in  the  plaintiff,  as 
a  security  for  the  repayment  of  the  840/.  and  interest. 

The  bill  charged  that  the  840/.  was  advanced  and  lent  by  the 
plaintiff  to  Thomas  Acton  and  Frances  his  wife,  as  representing, 
by  virtue  of  the  will  and  the  probate  thereof,  the  real  and  personal 
estate  of  the  testator,  and  was  so  advanced  and  lent  by  the  plain- 
tiff in  consequence  of  repeated  applications  from  Thomas  Acton  and 
Frances  Acton  and  of  representations  made  by  them,  and  in  par- 
ticular by  the  defendant  Thomas  Acton,  that  the  advance  was 
required  to  discharge  obligations  which  had  been  incurred  by  the 
executrix  in  carrying  on  the  testator's  trade  pursuant  to  the  direc- 
tions of  his  will. 

Mrs.  Acton,  by  her  answer,  denied  this  statement,  and  stated 
that  her  husband,  the  defendant  Thomas  Acton,  had  raised  the 
money  to  pay  his  debts  and  for  his  own  private  purposes,  and  not 
for  the  purposes  of  the  will.  She  further  stated  that  the  plaintiff 
had  received  back  the  deeds  from  the  defendant  Thomas  Acton 
•  alone,  and  not  from  her,  and  that  she  was  entirely  ignorant  of 
any  intention  of  her  husband  to  apply  for  the  advance,  or  of 
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*  747  *  the  fact  of  the  same  having  been  made,  or  of  the  deeds 
having  been  deposited  until  some  days  afterwards. 
67  the  decree  under  appeal  it  was  ordered  that  an  account 
should  be  taken  of  what  was  due  to  the  plaintiff  for  principal  and 
interest  on  the  equitable  mortgage ;  and  that  upon  repayment  of 
this  amount  the  plaintiff  should  reconvey  the  mortgaged  premises ; 
but  that  in  default  of  payment  the  estate  should  be  sold. 

Mr.  Bacon  and  Mr.  Oabome^  for  the  plaintiff. 

[The  Lord  Justice  Knight  Bruce.  —  If  a  husband  and  wife  are 
seised  in  fee  in  right  of  the  wife,  and  there  is  a  trust  to  raise 
money  to  pay  the  debts  of  a  third  person,  can  or  cannot  the 
trust  be  executed  so  as  to  affect  the  fee  without  the  judicial  ex- 
amination of  the  wife,  that  kind  of  judicial  examination  which  is 
substituted  for  the  levying  of  a  fine  ?] 

If  the  husband,  in  the  due  execution  of  the  tinist,  borrowed 
money  on  the  security  of  the  estate,  and  the  wife  refused  to 
acknowledge  a  deed  under  the  Fines  and  Recoveries  Act,  that 
would  not  prevent  the  person  advancing  the  money  from  having  a 
lien.  Here  no  deed  was  necessary.  The  legal  estate  was  alreadj 
in  the  plaintiff.  The  administratrix  and  her  husband  received 
back  the  money  which  the  former  had  paid  to  the  plaintiff,  and  he 
was  restored  to  his  former  security.  The  charge  of  debts  was  of 
itself  sufficient  to  authorize  the  transaction:  Ball  v.  Harru;(a) 
Stroughill  v.  Anstey ;  (6)  and  to  exonerate  the  plaintiff  from  see- 
ing to  the  application  of  the  money,  independently  of  the 
*  748  express  *  trusts  of  the  will.  But  the  direction  in  the  will 
that  the  trade  should  be  carried  on  is  equivalent -to  a  clause 
charging  the  debts  incurred  in  trade  upon  the  real  estate,  just  as 
the  direction  for  payment  of  the  testator's  debts  operates  as  a 
charge  of  them  upon  his  real  estate,  for  the  direction  that  the 
trade  shall  be  carried  on  places  the  debts  incurred  in  it  on  the 
same  footing  as  the  testator's  own  debts.  Hankey  v.  Sam- 
mock.  (<?) 

Mr.  Elmsley  and  Mr.  J.  V.  Prior,  for  the  infant  cestui  qtu  truMt 
(the  appellant).  —  The  direction  to  carry  on  the  colliery  did  not 

(a)  4  Myl.  &  Cr.  264.     '  '       (b)   1  De  G.,  M.  &  G.  635. 

(e)  S  Mad.  148,  n. ;  Buck.  211. 
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empower  the  trustees  to  mortgage  property  not  connected  with  it. 
Ex  parte  Garland  ;  (a)  Ex  parte  Richardson.  (J)  Ball  v.  Har- 
ris (tf)  does  not  apply,  for  the  plaintiflF  had  notice  that  the  money 
was  raised,  not  to  pay  for  debts,  but  to  carry  on  the  colliery.  In 
StroughiU  v.  Anstey^  (d)  Lord  St.  Leonards  said,  "  I  will  only  add 
in  regard  to  the  general  question  of  distance  of  time  that  people 
who  deal  with  trustees  raising  money  at  a  considerable  distance  of 
time,  and  without  an  apparent  reason  for  so  doing,  must  be  con- 
sidered as  under  some  obligation  to  inquire  and  to  look  fairly  at 
what  they  are  about." 

Mr.   W.  M.  JameSj  Mr.  Kinglahe^  and  Mr.  Front  appeared  for 
other  parties. 

Mr.  Bacon^  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  We  think,  with  deference  to 
the  Vice-chancellor,  that  though  by  possibility  the  plaintiff 
may  show  himself  *  entitled  to  a  decree  for  sale,  as  a  credi-  *  749 
tor  upon  the  infant's  estate,  for  some  sum  of  money^  he  has 
not  yet  established  himself  in  that  position ;  but  it  does  not  appear 
to  us  that  the  bill  should  therefore  be  dismissed  against  the  infant, 
considering,  I  repeat,  that  there  is  a  possibility  that  the  infant's 
estate  may  prove  to  have  been  charged  in  the  plaintiff's  favour. 
Upon  the  construction  of  the  will  it  is  clear,  as  it,  has  been  ad- 
mitted on  all  hands,  that  the  testator's  real  estate,  independently 
of  its  liability  by  the  law  of  the  country  to  his  debts,  was  special^ 
charged  with  his  debts,  so  as  to  have  become  equitable  assets,  and 
so  as  to  give  the  trustee  of  his  will  for  the  time  being  (subject  to 
the  question  to  which  I  referred  during  'the  argument,  as  to  the 
power  of  affecting  the  inheritance,  either  legally  or  equitably,  after 
Mrs.  Acton's  marriage,  without  an  examination  of  her),  a  right, 
acting  fairly  and  in  the  ordinary  course  of  business,  to  sell  or 
mortgage  the  real  estate  for  the  purpose  of  paying  the  debts  of 
the  testator.  It  is  equally  clear  that  the  personal  estate  was  the 
first  fund  for  paying  the  debts.  That  is  a  circumstance,  however, 
which,  if  the  disputed  transaction  had  been  of  an  ordinary  kind, 

(a)  10  Ves.  110.  (c)  4^yl.  &  Cr.  264. 

(6)  3  Mad.  138.  (d)  1  De  G.,  M.  &  G.  654. 
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with  nothing  about  it  to  create  suspicion,  a  person  advancing 
money  to  the  trustee  might  well  have  been  entitled  not  to 
look  at. 

Then,  with  regard  to  the  direction  in  the  will  to  continue  tbe 
trade  or  business  of  the  testator,  the  real  property  in  question  was 
not  in  any  sense  connected  with  the  colliery  or  with  the  business ; 
it  was  an  entirely  distinct  portion  of  the  testator's  estate,  and  I  am 
of  opinion  that,  according  to  the  true  construction  of  the  will,  the 
trustees  of  it  were  not  authorized  to  deal  with  or  touch  this  real 
estate  for  the  purpose  of  carrying  on  or  continuing  the  colliery. 

Now,  assuming  the  correctness  of  those  views,  let  us  look 
*  750   at  some  of  the  peculiar  circumstances  of  the  *  case.    The 

plaintiff  was  a  mortgagee  of  this  real  estate  at  the  time  of  the 
testator's  death.  The  executrix  and  trustee  pays  off  the  mortgage. 
She  marries,  and,  less  than  four  months  after  the  marriage,  her 
second  husband  (for  it  must  be  taken  to  be  his  act)  applies  to  the 
original  mortgagee  for  a  sum  exceeding  800Z.,  for  the  avowed  pur- 
pose of  carrying  on  the  trade  or  the  business ;  a  purpose,  in  my 
opinion,  for  whicn  it  was  impossible  that  this  real  estate  could  be 
affected.  Still  it  may  be  that,  either  under  the  lease  or  otherwise, 
there  was  some  purpose  for  which  the  real  estate  could  be  legiti- 
mately affected.  There  may  have  been.  Mr.  Acton  was  entitled 
to  such  debt  (if  any)  as  was  due  to  his  wife  from  the  estate,  and 
he  was  interested  in  the  annuity  bequeathed  to  her,  for  I  take  for 
granted  that  this  was  a  case  in  which  the  widow  nfarried  without 
a  settlement.  There  is  on  the  whole  a  possibility  that  the  plaintiff 
niay  be  able  to  establish  some  incumbrance,  some  charge,  against 
the  interest  of  the  infant,  and  with  a  view  to  that  we  have  thought 
that  some  inquiries  should  be  directed,  —  if  the  plaintiff  desires 
them,  —  inquiries  which  we  propose  to  preface  with  declarations, 
in  order  to  save  the  Vice-Chancellor  and  his  officers,  before  whom 
these  inquiries  will  be  prosecuted,  as  much  trouble  as  possible. 
We  have  sketched  them  with  this  view. 

The  Lord  Justice  Turner. — This -is  a  bill  filed  by  a  plaintiff 
claiming  to  be  an  equitable  mortgagee  by  a  deposit  of  deeds  with 
him,  made  by  an  executrix  and  trustee  under  a  will.  The  decree  of 
the  Court  below  has  given  the  mortgagee  the  full  benefit  of  the 
charge,  and  the  question  before  us  is  whether  that  decree,  in  its 
present  state,  can  be  maintained.  I  am  of  opinion,  with  my 
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learned  brother,  that  the  deoree  as  it  stands  cannot  be  main- 
tained. 

*  The  argument  which  was  urged  on  the  part  of  the  *  751 
plaintiff  is  this :  The  will  contains  a  direction  for  the  pay- 
ment of  the  debts  of  the  testator,  thus  expressed :  ^^  I  order  and 
direct  all  my  just  debts  and  funeral  and  testamentary  expenses  to 
be  in  the  first  place  paid  and  discharged."  And  the  will  also 
contains  a  direction  in  these  terms :  '^  And  I  direct  my  said  exec* 
ntors  to  continue  my  said  trade  or  business  during  my  present 
interest  in  the  mines  taken  by  me  at  Swinley  from  the  Misses 
Eenyon."  It  is  urged  on  the  part  of  the  mortgagees  that  these 
two  directions  stand  on  the  same  footing,  and  that  the  same  rule 
which  applies  to  the  direction  for  payment  of  debts  must  also  be 
applied  to  the  direction  to  continue  the  business. 

Now,  why  is  it  that  the  real  estate  is  charged  under  the  direc^ 
tion  for  the  payment  of  debts  ?    In  the  first  place,  there  is  a  moral 
duty  incumbent  on  a  testator,  who  makes  his  will,  to  pay  his  debts. 
'In  the  second  place  (and  this  is  perhaps  the  better  reason),  those 
words  would  have  no  operation  unless  they  were  construed  so  as 
to  charge  the  real  estate,  for  the  law  charges  the  personal  estate 
with  the  payment  of  debts ;  and  when  a  man  directa  his  debts  to 
be  paid,  he  must  mean  to  do  more  than  the  law  would  of  itself 
have  done.    But  no  such  reasons  apply  to  the  case  of  a  direction 
to  continue  and  carry  on  his  trade.     There  is  no  moral  duty  in- 
cumbent on  the  testator  to  direct  the  trade  to  be  carried  on,  nor  is 
there  any  state  of  the  law  which  requires  a  construction  to  be  put 
upon  the  words,  so  as  to  make  them  operate  as  a  charge  on  the 
real  estate  of  the  testator.    The  two  cases  therefore  are  totally 
distinct ;  and  the  question  is  whether,  on  the  construction  of  the 
will,  a  mere  direction  to  continue  the  trade  of  the  testator  ought 
to  charge  all  his  real  and  personal  estate  with  debts  contracted  in 
the  course  of  that  trade. 

*  Now  no  case  has  been  cited  which  has  gone  so  far.  It  *  752 
has  been  supposed  that  the  case  of  Hankey  v.  Hammocky 
referred  to  by  Lord  Eldon  ^n  Ex  parte  Q-arland^  (a)  was  an  au- 
thority of  this  description ;  but  on  examining  the  decree  in  Hankey 
▼.  Hammocky  which  is  set  out  in  the  note  to  Ex  parte  Richard- 
9onj  (by  it  will  not  be  found  to  go  to  any  such  extent.     For  in 

Co)  10  Yes.  110.  (b)  3  Mad.  148,  n. ;  Bock.  211. 

[  589  ] 


*  752  CA8EB  IN   CHANCERT. 

Hankey  v.  Hammock  there  was  no  account  directed- of  the  general 
personal  estate  of  the  testator,  but  the  inquiries  which  were 
directed  were  what  stock  and  effects  there  were  in  the  trade  at  the 
time  of  the  death  of  the  testator,  and  what  had  accrued  from  the 
trade  from  the  time  of  the  testator's  death  until  the  time  when 
the  trade  was  wound  up ;  and  the  result  of  the  accounts,  as  it 
appeared  on  the  Master's  report,  was,  that  the  value  of  the  stock 
of  the  testator  at  the  time  of  his  death  was  about  670/.,  and  that 
certain  other  moneys  had  been  realized  in  the  course  of  carryiiig 
on  the  trade,  which  had  been  invested  in  the  funds.  Although  the 
order  on  further  directions  directs  that  the  debts  should  be  paid 
in  the  first  instance  out  of  the  funds  which  constituted  the  stock 
in  trade  of  the  testator  at  the  time  of  his  death,  and  then  says 
that,  so  far  as  they  are  deficient,  they  shall  be  made  good  out  of 
the  geneml  personal  estate,  yet  it  is  clear  that  those  words  *'  gen- 
eral personal  estate  "  referred  to  the  personal  estate,  which  was 
the  subject  of  the  suit,  and  which  had  been  directed  to  be  the  sub- 
ject of  inquiry  under  the  decree,  and  meant  the  personal  estate' 
which  had  arisen  from  the  trade  after  the  death  of  the  testator. 

There  appears,  therefore,  to  be  no  case  which  has  gone  to  the 
extent  of  saying  that  a  mere  direction  to  continue  the  trade  is  to 
operate  as  a  charge  of  the  trade  debts  contracted  in  contin- 
*  753  uing  the  trade  on  all  the  estate  of  the  *  testator ;  and  the 
question  is,  whether,  upon  any  fair  construction,  it  can  be 
80  considered.  The  consequence  of  it  would  be,  that  all  the  other 
directions  which  are  contained  in  the  will  must  be  suspended  dur- 
ing the  period  for  which  the  trade  is  to  be  continued.  If  the  debt 
contracted  in  the  course  of  the  trade,  or  the  right  of  the  executors 
to  be  indemnified  in  respect  of  the  expense  incurred  in  carrying 
on  the  trade,  is  to  be  a  charge  on  the  whole  of  the  estate  of 
the  testator,  the  necessary  consequence  would  be  that  no  part  of 
the  estate  could  in  the  mean  time  be  applied  in  payment  of  any  of  the 
legacies  given  by  the  will,  and  that  all  administration  of  the  testa- 
tor's estate  must  stop  until  the  period  when  the  trade  is  wound  up. 
That  is  a  construction  so  unreasonably  that,  unless  there  are  words 
sufficient  for  the  purpose,  it  is  one,  in  my  opinion,  to  which  the 
Court  would  not  resort. 

Looking  at  the  language  of  this  will,  containing  as  it  does  merely 
a  direction  to  continue  the  trade,  without  any  specific  directions 
as  to  the  assets  which  are  to  be  employed  in  it,  I  am  satisfied  that 
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it  was  not  the  meaning  of  this  testator  that  any  portion  of  his 
assets,  beyond  that  which  was  employed  in  the  trade  at  the  time 
of  his  death,  should  be  considered  as  the  fund  for  carrying  it  on 
after  his  deatht  Suppose  a  grocer  in  London  to  say  by  his  will, 
"  I  direct  my  grocery  business  to  be  continued ; "  and  suppose  him 
to  have  had  real  estate  in  Northumberland,  would  it  be  a  probable 
intention  to  ascribe  to  him  that  his  estate  in  Northumberland  was 
to  be  sold  in  order  to  supply  assets  to  continue  the  trade  carried 
on  in  London  ? 

It  is,  however,  said  that  the  executors  may  not  have  the  means 
of  carrying  on  the  trade,  if  they  are  confined  to  assets  which 
were  engaged  in  it  at  the  time  of  the  *  testator's  death.  *  754 
The  answer  to  that  argument  is  plain.  The  executors,  if 
they  find  that  they  have  not  the  means  of  carrying  on  the  trade 
according  to  the  directions  contained  in  the  will,  should  come  to 
this  Court  for  directions  to  know  what  they  are  to  do  in  the  ad- 
ministration of  the  estate.  It  is  no  greater  difficulty  than  occurs 
in  other  cases  where  tlie  assets  of  a  testator  are  insufficient  for  the 
purposes  to  which  the  testator  has  devoted  them. 

I  therefore  think  that,  according  to  the  true  construction  of  this 
will,  there  was  no  authority  in  the  executors  to  carry  on  the  trade 
otherwise  than  by  means  of  the  assets  which  were  employed  in  the 
trade  at  the  death  of  the  testator ;  and  that  the  mortgagee  cannot 
claim  by  virtue  of  any  deposit  made  by  the  executors  in  that  char-' 
acter,  although  he  may  have  a  right  against  any  interest  in  the 
testator's  real  estate  to  which  the  mortgagor  who  deposited  the 
deeds  may  be  entitled.     If  there  were  debts  of  the  testator,  those 
debts,  so  far  as  the  personal  estate  was  not  sufficient  for  their  pay- 
ment, were  payable  out  of  the  real  estate  after  the  due  application 
of  the  personal  estate ;  and  if,  in  the  administration  of  the  assets, 
it  should  appear  that  the  mortgagor  paid  debts  of  the  testator  to 
an  amount  exceeding  the  testator's  personal  estate,  without  having 
had  recourse  to  the  real  estate,  he  would  be  entitled  to  a  charge 
on  the  real  estate  to  that  extent,  to  the  benefit  of  which  the  mort- 
gagee would  be  entitled  by  virtue  of  the  deposit. 

The  Lord  Justice  Knight  Bruce. — The  opinion  which  I  meant 
to  express,  but  perhaps  expressed  too  briefly,  is,  that  although  in 
general,  where  there  is  a  charge  of  debts  on  real  estate,  a  person 
advancing  money  on  the  security  of  that  estate  is  not  bound  to 
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*  755    inquire  whether  the  money  is  required  so  to  be  raised,  ^snd, 

if  it  is  raised  unnecessarily  or  is  misapplied,  is  not  affected 
by  that  circumstance,  but  the  estate  is  bound,  yet  in  this  particu- 
lar case  there  were  facts  differing  indeed  from  those  in  StraughiU 
y.  Anstey  (a)  specifically,  but  belonging  to  the  same  genus,  which 
were  sufficient  to  put  the  person  advancing  the  money  upon  in- 
quiry, and  to  prevent  him  from  standing  in  a  better  position  than 
the  persons  with  whom  he  dealt. 

The  following  were  the  minutes  of  the  decree :  — 

Let  the  decree  be  varied  and  be  as  follows :  declare  that, 
according  to  the  true  construction  of  the  will  of  William  Hibbert 
Bullock,  the  testator  in  the  pleadings  named,  the  said  testator's 
executors  were  not  authorized  or  empowered  to  continue  the  trade 
or  business  in  his  will  mentioned,  otherwise  than  with  or  by  means 
of  the  property,  capital,  stock,  and  effects  which  were  embarked 
and  employed  therein  at  the  time  of  the  death  of  the  said  testator. 

Declare  that  the  rents  and  covenants  reserved  by  and  contained 
in  the  lease,  under  which  the  mines  in  the  pleadings  mentioned 
were  held,  ought  to  have  been,  and  ought  to  be,  in  the  first  instance, 
answered  out  of  such  property,  capital,  stock,  and  effects. 

Declare  that,  subject  to  the  declaration  last  above  contained,  the 
said  testator's  personal  estate  not  embarked  in  the  trade  was 
applicable  in  tlie  first  place  to  the  payment  of  his  debts.  And 
let  the  following  inquiries  be  made,  tliat  is  to  say :  — 

An  inquiry  whether  any,  and,  if  any,  what  simi  of  money  was 

advanced  and  paid  by  the  plaintiff  M'Neillie  to  the  defendant 

Thomas  Acton,  on  the  security  of  the  title-deeds  of  the  said 

testator's  real  estate,  or  any  or  what  part  thereof,  and  under 

*  756    what  circumstances.      But  *  declare  that  the  plaintiff  in 

respect  of  the  advances,  if  any,  made  by  him,  is  entitled  to 
stand  in  the  place  of  the  defendant  Thomas  Acton  against  the  real 
estate  of  the  said  testator,  comprised  in  the  deeds  deposited  with 
him  the  said  plaintiff,  in  so  far,  if  at  all,  as  the  said  defendant 
Thomas  Acton  had  at  the  time  of  such  deposit  any  claim  or 
demand  against  the  said  real  estate,  having  regard  to  the  due 
application  of  the  said  testator's  personal  estate,  and  to  the  declara- 
tions hereinbefore  contained. 

(a)  1  De  6..  M.  &  G.  635. 
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Then  followed  a  direction  for  the  return  of  the  deposit  and 
inquiries  as  to  the  personal  estate,  and  the  testator's  funeral  and 
testamentary  expenses,  debts,  and  legacies,  and  of  his  real  estate 
and  the  incumbrances  on  it,  and  the  following  inquiry:  — 

An  inquiry  whether  the  defendant  Thomas  Acton  had  at  the 
time  of  the  deposit  of  the  said  deeds  with  the  plaintiff  M'Neillie,  as 
in  the  pleadings  mentioned,  any  claim  or  demand  against  the  real 
estate  of  the  said  testator,  and  whether  he  has  now  any  and  what 
daim  or  demand  against  such  real  estate. 

A  receiver  was  also  directed  to  be  appointed,  and  further  con- 
sideration was  adjourned,  with  liberty  to  apply. 


•  In  the  Matter  of  the  Trusts  of  COOPER'S  LEGACY,  and    ♦  757 

of  the  10  &  11  Vict.  c.  96. 

Hx  parte  SPARKS. 
1S63.    KoTember  11, 12.    Before  the  Lords  Justicxs. 

Freeholds  were  deybcd  upon  trust  to  raise  2000Z.  "  by  sale  or  otherwise,''  and 
to  permit  the  testator's  son  P.  to  enjoy  the  estate  '*  after  raising  as  afore- 
said," for  his  life,  with  trusts  in  remainder  for  P.'s  children,  and  in  the  eyent 
(which  happened)  of  P.  dying  without  leaving  issue,  in  trust  for  S.  and  T. 
in  common  in  fee.  Trusts  were  declared  of  the  20002.,  which,  as  to  10002., 
were  for  a  daughter  of  the  testator  for  life,  and,  after  her  death,  for  her 
children.  The  2000/.  was  not  raised  till  after  the  death  of  P.,  who  sur- 
Tived  S.  and  T.,  and  kept  down  the  interest  of  the  20002.  The  daughter 
aflerwards  died  without  ever  having  had  a  child :  Edd,  — 

1.  That  the  20002.  was  a  charge  upon  the  devised  estate,  and  not  an  exception 

ont  of  the  devise,  and,  therefore,  as  to  the  above  10002.  sank  upon  the 
daughter's  death,  for  the  benefit  of  the  inheritance.' 

2.  That  the  10002.  formed  part  of  the  real  estates  of  S.  and  T.  at  their  decease. 

• 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood, 
npon  a  petition  presented  under  .the  Trustees  Relief  Act,  holding 
that  1000/.,  part  of  a  sum  of  2000Z.,  charged  by  a  will  on  freehold 
estates,  sank  for  the  benefit  of  the  persons  entitled  to  the  inheri- 

>  8ee  Lewin  Trusts  (5th  Eng.  ed.),  124,  126;  Hill  Trustees  (3d  Am.  ed.), 
206  ;  1  Jarman  Wills  (dd  Eng.  ed.),  820  e2  ieq. 
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tance,  and  constituted  part  of  their  real  estate  as  between  their  real 
and  personal  representatives. 

Philip  Hext,  by  his  will,  dated  the  25th  of  November,  1813,  de- 
vised and  bequeathed  unto  John  Hallett  and  Samuel  Siee,  their 
heirs  and  assigns,  a  freehold  estate,  called  Brandon  Farm,  Golden 
Hill,  and  Paul's  Ground,  in  Somersetshire,  upon  trusts  thus 
expressed :    *^  In  trust,  in  the  first  place,  to  raise,  either  by  sale 
or  otherwise,  out  of  my  said  estates,  or  any  part  thereof,  witiiin 
one  year  next  after  my  decease,  the  sum  of  2000/.,  and  put  and 
place  the  same  out  at  intjerest,  upon  some  good  security  or  securi- 
ties, and  pay  or  apply  the  same  in  manner  as  hereinafter  directed, 
also  in  trust,  to  permit  my  son  Philip  Hext- to  have,  hold,  and 
enjoy  my  said'  estate,  called  Brandon  Farm,  Golden  Hill,  and 
Paul's   Ground   (after  raising  as  aforesaid),  with  the  appurte- 
nances thereto  belonging,  for  and  during  the  term  of  his 
*  758    *  natural  life,  and  from  and  immediately  after  his  decease, 
in  trust,  to  receive  and  take  the  rents  and  profits  of  my 
said  estates,  and  pay  and  apply  the  same  from  time  to  time 
towards  the  maintenance,  education,  and  bringing  up  of  all  the 
legal  children  of  my  said  son  Philip,  his  sous,  until  they  shall 
arrive  to  their  ages  of  twenty-one  years,  and  his  daughters,  until 
they  shall  arrive  to  their  ages  of  twenty-one  years  (being  all  legal 
children),  or  days  of  marriage,  which  shall  first  happen,  and  from 
and  immediately  as  the  said  events  shall  respectively  take  place,  in 
trust,  to  divide  and  distribute  my  said  estate  to  and  amongst  the 
children  of  my  said  son  Philip,  in  the  following  proportions  (that  is 
to  say),  two-thirds  thereof  amongst  the  male  issue,  and  one-third 
thereof  among  the  female  issue,  to  hold  to  them  the  respective 
children  and  issue  of  my  said  son  Philip,  their  heirs  and  assigns,  as 
tenants  in  common,  and  not  as  joint  tenants  ;  but  if  my  said  son 
Philip  shall  die  leaving  male  issue  only,  then  my  will  is,  and  I  do 
hereby  give,  devise,  and  bequeath  my  said  estate  unto  such  male 
issue  equally  between  them,  if  more  than  one,  to  take  as  tenants  in 
common,  and  not  as  joint  tenants ;  and  if  he  shall  leave  fimiale 
issue  only,  then  I  do  hereby  give,  devise,  and  bequeath  th^  said 
estate  to  them  accordingly,  to  hold  the  same  to  them,  their  heirs 
and  assigns,  as  tenants  in  common,  and  not  as  joint  tenants  ;  and 
in  case  my  said  son  Philip  shall  happen  to  die  without  leaving 
issue  lawfully  begotten,  then  my  will  is,  and  I  do  hereby  gt^e, 
devise,  and  bequeath  the  s$iid  estates  unto  my  sons  Simeon  and 
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Thomas,  to  hold  to  them,  my  said  sons,  their  heirs  and  assigns 
for  ever,  to  take  as  tenants  in  common,  and  not  as  joint  tenants ; 
and  as  to  1000/.,  part  of  the  said  sum  of  2000/.  so  to  be  raised  as 
aforesaid,  in  trust,  to  pay  the  interest  and  produce  thereof  unto  my 
daughter  Mary,  now  tlie  wife  of  Thomas  Stephens,  of  Atherstone, 
80  that  her  present  or  any  future  husband  shall  not  inter-  ^ 
meddle  or  *  have  any  thing  to  do  therewith,  and  her  re-  *  759 
ceipts  alone  shall  from  time  to  time  be  g^od  and  sufficient 
discharges  to  my  said  trustees,  their  executors,  administrators,  or 
assigns  for  the  same,  notwithstanding  her  coverture ;  and  from 
and  immediately  after  the  decease  of  my  said  daughter  Mary 
Stephens,  in  trust,  to  pay  and  apply  the  interest  and  produce  of 
the  said  sum  of  1000/.  from  time  to  time  towards  the  education 
and  bringing  up  of  all  the  children  of  my  said  daughter  Mary  which 
shall  be  living  at  her  decease,  until  they  shall  arrive  to  their  re- 
spective ages  of  twenty-one  years,  and  immediately-  upon  the  same 
happening,  in  trust,  to  divide  and  distribute  the  said  sum  of  1000/. 
ui  equal  shares  and  proportions  to  and  amongst  all  such  children 
of  my  said  daughter  Mary  as  shall  be  then  living :  and  as  to  the 
other  moiety  of  the  said  sum  of  2000/.,  in  trust,  to  pay  tlie  interest 
and  produce  thereof  unto  my  daughter  Elizabeth,  the  wife  of  Henry 
Abbott  Cooper,  for  and  during  the  term  of  her  natural  life,  so  that 
her  present  or  any  future  husband  shall  not  have  any  thing  to  do 
therewith,  and  her  receipt  and  receipts  alone  shall  from  time  to 
time  be  good  and  sufficient  discharges  in  the  law  to  my  said  trus- 
tees for  the  same,  notwithstanding  her  coverture,  and  from  and 
immediately  after  the  decease  of  my  said  daughter  Elizabeth 
Cooper,  in  trust,  to  pay  and  apply  the  interest  and  produce  of  the 
said  sum  of  1000/.  towards  the  education  and  bringing  up  of  all 
the  children  of  my  said  daughter  Elizabeth,  until  their  arrival  to 
their  respective  ages  of  twenty-one  years,  when  I  do  hereby  direct 
and  order  my  said  trustees  to  pay  unto  my  said  last-mentioned 
grandchildren  the  said  sum  of  1000/.,  in  equal  shares  and  propor^ 
tions,  between  and  amongst  all  of  them  then  living  as  aforesaid." 
There  was  a  residuary  bequest  thus  expressed :  ^'  And  all  the 
rest,  residue,  and  remainder  of  my  messuages,  lands,  tenements, 
goods,  chattels,  moneys,  and  securities  for  money  of  what 
nature  or  kind  soever,  *  and  not  hereinbefore  by  this  my  *  760 
will  disposed  of  (after  paying  and  discharging  of  all  my 
jast  debts  and  funeral  expenses)  I  hereby  give,  devise,  and  be- 
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queath  the  same  and  every  pail;  thereof,  unto  my  said  sons  Simeon 
Hezt  and  Thomas  Hext,  to  hold  the  same  with  tlie  appnrtenaDces 
nnto  my  said  sons  Simeon  and  Thomas,  their  heirs,  executors, 
administrators,  and  assigns  for  ever,  or  for  all  such  estate,  right, 
title,  and  interest  as  shall  be  therein  at  the  time  of  my  decease;" 
and  the  testator  appointed  his  two  sons,  Simeon  Hext  and  Thomas 
Hext,  joint  executors  of  his  will. 

The  testator  died  on  the  8th  of  April,  1816*  Simeon  Hext  and 
Thomas  Hext  proved  the  will.  Philip  Hext,  mentioned  in  Uie  will, 
was  the  testator's  eldest  son  and  heir-at-law.  His  two  other  sons, 
Simeon  Hext  and  Thomas  Hext,  and  his  two  daughters,  Marj 
Stephens  and  Elizabeth  Cooper,  also  survived  him. 

Simeon  Hext  died  on  the  81st  of  December,  1829,  intestate, 
without  having  been  married,  and  without  having  made  any  dispo- 
sition of  or  relating  to  the  estate  called  Brandon  Farm,  Golden 
Hill,  and  Paul's  Ground,  or  the  sum  of  20002.  directed  to  be  raised 
out  of  that  estate.  He  left  Philip  Hext,  his  eldest  brother  and 
heir*at-law,  and  also  Thomas  Hext,  Mary  Stephens,  and  EUzabcth 
Cooper  him  surviving. 

There  was  not  any  legal  personal  representative  of  Simeon  Hext. 

Thomas  Hext  died  on  the  81st  of  July,  1881,  intestate,  as  to  the 
estate  called  Brandon  Farm,  Golden  Hill,  and. Paul's  Ground,  and 
without  having,  by  any  instrument  taking  effect  in  his  lifetime, 
made  any  disposition  of  that  estate  or  any  share  thereof,  or 
*  761  any  disposition  of  or  *  afiecting  the  sum  of  2000/.  Philip 
Hext,  the  son,  his  eldest  brother,  was  his  heir-at-law.  He, 
however,  had  made  a  will  which  was  proved  by  Thomas  Stephens, 
one  of  the  executors. 

Philip  Hext,  the  son,  by  a  codicil  to  his  will  dated  the  4th  of 
April,  1840,  bequeathed  the  above-mentioned  hereditaments  unto 
and  to  the  use  of  Charles  Collins  and  William  Allen,  their  heirs 
and  assigns,  upon  certain  trusts  therein  expressed. 

Philip  Hext,  tlie  son,  died  on  the  5th  of  April,  1840. 

Philip  Hext,  the  son,  during  his  lifetime,  paid  to  Mary  Stephens 
and  Elizabeth  Cooper,  or  their  assigns,  interest  at  the  rate  of  5L  per 
cent  per  annum  on  the  respective  moieties  of  the  2000/.  directed 
to  be  raised  out  of  the  said  estate. 

After  the  death  of  Philip  Hext,  the  son,  Charles  Collins  and 
William  Jefferys  Allen,  the  trustees  under  his  will  and  codicil, 
having  signified  their  unwillingness  to  pay  interest  on  the  20002. 
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it  a  higher  rate  than  4Z.  per  cent,  Elizabeth  Oooper  and  Mary 
Stephens  and  her  four  sons  applied  to  William  Hallett  as  the  heir 
of  John  Hallett,  the  surviving  trustee  of  the  will  of  the  first  testator 
Philip  Hext,  to  raise  the  20002.  under  the  provisions  of  the  will ; 
and  in  compliance  with  that  request,  William  Hallett  raised  the 
20002.  by  sale  of  a  portion  of  the  devised  estate,  and  invested  that 
sum  in  tlie  purchase  in  his  own  name  of  20582. 19«.  bank  82.  per 
cent  consolidated  annuities.  Elizabeth  Cooper  died  on  the  5th 
of  February,  1844,  without  ever  having  had  a  child. 

In  order  to  save  expense  the  several  parties  claiming  inters 
ests  in  the  trust  funds  requested  the  petitioners  who 
*  were  the  trustees  of  the  fund,  and  had  paid  it  into  C!ourt  *  762 
under  the  Trustees  Relief  Act,  to  present  the  petition,  on 
which  the  order  of  the  Vice-chancellor  was  made,  for  the  purpose 
of  having  the  funds  and  the  dividends  tliereof  paid  out  and  distrib* 
uted  according  to  the  rights  and  interests  of  parties  who  should 
appear  to  be  entitled  thereto. 

The  Vice-Chancellor  held  that  the  10002.  belonged  to  the  devisees 
in  trust  under  the  will  of  Philip  Hext,  the  son.  The  personal 
representative  and  residuary  legatees  of  Thomas  Hext  appealed. 

Mr.  RoU  and  Mr.  Toller^  for  the  appellants.  — First.  The  gift 
of  20002.  is  an  exception  out  of  the  devise.  To  hold  it  to  be  a 
charge  is  to  do  violence  to.  the  language  of  the  will.  The  trust 
for  the  devisees  is  only  '*  after  raising  "  the  sum  charged.  Cooke 
V.  Stationera*  Company^  (a)  Arnold  v.  Cfhapman^  (6)  Chavenor  t. 
Hallumy(e)  Sydney  v.  Shelley ^(dy  Henchman  v.  Attomey-Q-enr 
eral^(e)  Doe  v.  Scottj(^g)  and  the  cases  cited  in  1  Jarman  on 
Wills,  p.  303.  If  this  be  so,  then  the  10002.  fell  into  the  residue 
in  the  character  of  personalty.  Je$8op  v.  WaUon^  (K)  Wright  v. 
Wright^  (i)  Hewitt  v.  Wright.  (Jc)  Now  the  residue  is  given  to 
Simeon  and  Thomas  as  joint  tenants.  Thomas  therefore,  as 
surviving  joint  tenant,  became  entitled  to  the  whole,  which  now 
belongs  to  his  personal  representatives.  But  if  the  Court  should 
be  of  opinion  that  the  20002.  was  only  charged,  still,  as  part 

(a)  8  Myl.  &  K.  262.  (g)  8  Mau.  &  S.  300. 

(6)  1  Ves.  108.  (A)  1  Myl.  &  K.  665. 

(e)  Amb.  643 ;  1  Bro.  C.  C.  61,  n.  (t)  16  Yes.  188. 

((0  19  Vea.  364.  (*)  1  Bro.  C.  C.  86. 
(e)  2  Sim.  ft  St.  492. 
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*  768  of  the  trusts  did  not  fail,  *  a  conyersion  became  neces- 
sary, and  the  fund  had  the  character  of  personalty  at  the 
end  of  a  twelvemonth  from  the  testator's  decease.  In  either  yiev, 
therefore,  it  formed  part  of  the  residuary  personalty.  Smilh  r, 
Claxtony  (a)  Tregonwell  v.  Sydenham,  (li) 

The  Lord  Justice  Tubneb.  —  If  both  the  testator's  daughters 
had  died  in  his  lifetime  without  having  had  any  children  or  child, 
this  2000/.  clearly  would  not  have  been  raisable  under  the  trust ; 
and  therefore  it  cannot  be  regarded  as  an  exception  out  of  the 
estate,  and  cannot  go  to  the  appellants  on  that  ground.  There 
remains  tlie  question,  whether,  the  fund  being  charged  upon  the 
land  devised,  and  it  having  become  the  duty  of  the  trustees  to 
raise  it,  the  1000/.  in  question  became  personal  estate,  and  passed 
in  that  character  to  Simeon  and  Philip  Hezt. 

The  Lord  Justice  Enioht  Bbuce  concurred. 

Mr.  Follett  and  Mr.  MogerSy  for  the  devisees  of  Philip  Hext,  the 
son.  —  There  is  nothing  in  the  will  to  show  that  it  was  the  duty 
of  the  trustees  at  all  events  to  ra^ise  the  sum.  If  it  was  not,  the 
charge  would  sink,  so  far  as  it  was  not  required  for  the  specific 
purposes  mentioned.  Wright  v.  iJow,  (c)  Barrington  v.  Here- 
fofd^  (rf)  Kenndl  v.  Abbott^  (e)  King  v.  Denis^n.  (^)  At  what 
time  did  it  become  personal  estate?  Not  until  it  was  rused. 
But  it  was  not  raised  till  after  .the  deaths  both  of  Thomas  and 

Simeon,  and  till  the  estate  was  vested  in  the  devisees. 
*764    *When  the  trust  failed,  the  resulting  trust  was  for  the 

owners  of  the  estate  at  the  time  when  the  sum  was  raised. 
Fitch  V.  Weber,  (k)  The  case  is  analogous  in  principle  to  Wrigii 
V.  Bose.  (i) 

« 

Mr.  SandgSy  for  the  trustees  of  the  fund. 

Mr.  BoUj  in  reply.  —  It  is  well  settled  that  where  a  charge  on 
real  estate  fails  and  enures  to  the  benefit  of  the  heir,  if  the  purpose 

(a)  i  Madd.  484.  («)  4  Yes.  802. 

(6)  3  Dow,  194.  (g)  1  Yea.  &  B.  280. 

(c)  1  Bro.  C.  C.  61.  Ih)  6  Hare,  145. 

(d)  Cited  in  1  Bro.  C.  C.  61.  (t)  2  Sim.  &  St  823. 
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of  the  'testator  whoUj  fails,  from  the  moment  of  the  testator^s 
death  the  heu*  takes  it  as  re^alty ;  but  if  the  purpose  for  which  the 
conversion  is  required  subsists  at  the  testator's  death  and  after- 
wards partially  fails,  there,  although  the  heir  takes  the  money,  he 
takes  it  as  personalty.  It  is  also  immaterial  whether  the  partial 
conversion  takes  place  in  the  lifetime  of  the  heir  or  not.  In  many 
of  tlie  cases  there  was  no  actual  conversion.  It  is  sufficient  if  a 
conversion  become  requisite  for  the  purposes  of  the  trust.  Smith 
V.  daxtoUj  (a)  Hewitt  v.  Wright^  (6)  Wright  v.  Wright^  (c)  Jes* 
9ap  V.  Watson,  (ci)  In  none  of  these  cases  had  there  been  an 
actual  conversion  when  the  question  arose,  and  yet,  inasmuch  as 
a  sum  was  to  be  raised,  the  property  was  held  to  be  personal  estate 
in  the  heir.  Must  not  the  same  rule  apply  in  the  c.ase  of  a  devisee 
as  in  the  case  of  an  iieir  ?  In  the  one  case  the  law  points  out  the 
person  entitled,  in  the  otiier  the  testator,  but  the  principle  is  the 
same  in  both.  Therefore,  although  there  may  be  no  express 
authority  as  to  a  devisee,  the  point  must  be  considered  as 
settled.  Another  distinction,  relied  upon  on  the  other  side,  is 
founded  on  the  direction  to  raise  the  sum  '^  by  sale  or  other- 
wise ; "  *  but  it  can  make  no  difference  in  principle  that  *  765 
tlie  trustee  has  a  discretionary  power  to  raise  by  sale  or 
mortgage,  for  the  rights  of  the  parties  cannot  be  affected  by  the 
mode  in  which  the  trustee  exercises  his  discretionary  power,  nor 
by  the  owner  of  the  estate  paying  off  the  charge.  It  can  make 
no  difference  whether  the  owner  pays  it  off  or  a  stranger  advances 
file  sum.  Wright  v.  Hose  (e)  does  not  apply,  for  that  was  the 
case  of  a  mortgagee  who  was  not  bound  to  exercise  a  power  of 
sale,  whereas  in  this  case  it  is  a  trust,  and  not  a  power,  and  is  not 
a  trust  to  raise  1000/.  at  one  time  and  10002.  at  another,  but  to 
raise  the  whole  2000/.  at  once. 

The  Lord  Justice  Knight  Bruce. — The  law  of.  the  Court  is 
settled,  agreeably  to  I'eason  and  good  sense,  that  where  landed 
property  is  given  by  will  to  one  set  of  persons,  or  according  to  one 
set  of  limitations,  but  is  subjected  by  the  will  to  a  pecuniary 
charge  in  favour  of  other  interests,  and  those  other  interests, 
given  by  the  will,  do  not  exhaust  the  entire  property  in  the  moneyi 

(a)  4  Madd.  484.  (d)  1  Myl.  &  K.  665. 

(6)  IBro.  C.  C.  86.  (e)  2  Sim.  &  St.  323. 

(c)  ISVes.  188. 
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the  charge,  so  far  as  it  is  not  given  awaj,  sinks,  for  the  bebefit  of 
those  to  whom  the  real  estate  is  devised,  subject  to  the  charge. 
That,  I  apprehend,  no  one  will  dispute.  But  it  has  been  said  that 
tiiis  is  not  such  a  case,  because,  in  the  first  place,  the  real  estate 
in  question  is  given  to  trustees,  in  trust,  within  a  twelvemonth,  to 
raise  by  sale  or  otherwise  20002.  A  charge  not  directed  to  be  paid 
out  of  income  cannot  well  be  raised,  but  *^  by  sale  or  otherwise;" 
and  these  words  mean  no  more  than  the  law  would  attribute  to  a 
direction  to  raise  the  money  by  sale  or  mortgage,  or  to  raise  it 
simply.    But  reliance  is  placed  upon  the  words  ^^  after  raising ; " 

it  was  said  that  they  mean  something  more  than  the  ezpres- 
*766    sion  ^*  subject  to.''    It  is  plain,  however,  on  reason  ^and 

principle  as  well  as  authority,  that  the  expression  means  no 
more  than  a  gift  of  the  estate  subject  to  the  charge.    The  testator 
gives  this  real  estate  in  effect  subject  to  a  charge  of  2000/.,  half  of 
which  is  given  for  a  purpose  that  has  exhausted  that  half,  and  the 
other  half  for  the  benefit  of  a  lady  for  her  life,  and  afterwards  of 
her  children.    That  lady  is  dead,  and  has  never  had  a  child.    It 
is  therefore  plain  that  the  devisee  of  the  estate  subject  to  the 
charge  is  entitled  to  the  benefit  of  the  moiety  of  the  20002.,  the 
particular  interest  created  by  the  will  in  that  moiety  having  ended. 
This  point,  however,  was  raised;  it  was  said  that  as  this  sum 
might  have  been,  and  as  it  is  contended  ought  to  have  been,  raised  in 
the  lifetime  of  the  devisees,  Simeon  and  Thomas,  it  is  to  be  taken 
as  having  been  so  raised,  and  is  tlierefore  personalty  in  the 
devisees.    Now,  perhaps,  a  sufiicient  answer  is  afforded  to  this 
suggestion  by  the  circumstance  that  in  point  of  fact  no  sale  or 
conversion  did  take  place  till  after  the  deaths  of  the  devisees, 
Simeon  and  Thomas,  as  to  whom  alone  it  is  material  to  consider 
the  question.    But  although  it  is  probable  that  this  part  of  the 
case  might  be  so  disposed  of,  I  am  inclined  to  put  it  upon  more 
general  ground.    I  am  of  opinion,  making  the  supposition  most 
beneficial  to  the  appellants,  that  is,  supposing  the  money  to  have 
been  raised  by  means  of  a  sale  during  the  lives  of  Philip  and 
Simeon  and  Thomas,  that  it  was  the  right  of  any  person  interested 
in  the  estate  (the  title  of  Elizabeth  Cooper  being  removed  out  of 
the  way)  to  have  it  re- invested  in  real  estate,  to  give  it  the  actual 
character  as  well  as  the  assumed  character  of  realty.    Therefore, 
if  Elizabeth  had  died,  leaving  Philip,  leaving  Simeon,  and  leaving 
Thomas  surviving,  it  would  have  become  the  right  of  Philip  to 
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insist  (if  he  had  chosen)  that  this  money  should  he  invested  in 
real  estate,  which  character  had  only  been  taken  from  it  at  the 
outset  for  a  purpose  that  had  partially  failed  of  effect  or 
ended.  *  In  every  possible  view  of  the  case  it  appears  that  *  767 
this  must  be  treated  as  part  of  the  devised  real  estate.  I 
am  of  opinion  that  the  declaration  made  by  the  Vice-Chancellor  is 
right. 

The  Lord  Justice  Tubneb. — As  my  learned  brother  and  the 
Yice-Chancellor  concur,  it  is  immaterial  for  me  to  express  any 
opinion.  I  think  it  right,  however,  to  state  that  without  dissenting 
from  them  I  do  not  feel  so. confident  an  opinion  upon  the  case  as 
my  learned  brother  has  expressed.  I  incline  to  his  opinion,  but 
more  upon  the  first  point  than  upon  the  second.  As  to  the  first 
point,  the  intention  of  the  testator  was  that  the  money  should  be 
raised  in  order  that  it  might  be  applied  for  the  purposes  which  he 
has  stated,  and  for  those  purposes  only.  If  the  purposes  failed, 
the  testator  did  not  intend  that  the  money  should  be  raised  at  all. 
If  both  the  testator's  daughters  had  died  in  his  lifetime  without 
issue,  the  trustees  could  not  have  raised  the  fund.  These  con- 
siderations seem  to  me  to  show  that  notwithstanding  the  ex- 
pression ^^  after  raising,"  the  testator's  intention  was  not  to  give 
the  estate,  less  2000Z.,  but  to  give  it,  subject  to  the  raising  of  the 
2000^,  if  it  should  be  necessary  to  raise  it;  that  this  is  not  an 
exception  out  of  the  devise,  but  a  mere  charge,  to  which  the 
property  devised  is  subjected.  As  to  the  second  point,  I  confess 
that  I  feel  more  doubt,  and  it  not  being  necessary  for  me  to  do  so, 
I  give  no  final  opinion  upon  it.  I  am  not  satisfied,  however,  that 
the  cases  cited  on  the  part  of  the  appellant  apply  to  a  case  like 
the  present.  In  those  cases  the  due  and  ordinary  execution  of  the 
trust  involved  the  conversion ;  but  in  such  a  case  as  this,  of  a  mere 
charge,  the  conversion  might  or  might  not  take  place  according  to 
circamstances.  The  devisees,  for  instance,  might  pay  the 
charge.  Again,  I  am  not  satisfied  *  that  in  the  case  of  a  *  768 
mere  charge  the  principle  of  Wright  v.  Ro%e  may  not  well 
apply,  or  that  the  question  at  what  period  the  conversion  took  place 
may  not  be  material.  If  the  charge  had  never  been  required  to  be 
raised,  there  could  have  been  no  conversion.  Is  there,  then,  to  be 
conversion  before  the  charge  is  required  to  be  raised,  and  is  raised? 
If  not,  the  conversion  in  this  case  having  taken  place  at  the  time 
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when  Philip  was  absolute  owner,  whatever  question  tliere  may  be 
whether  the  20002.  was  the  real  or  personal  estate  of  Philip,  there 
can  be  no  question  as  to  whether  it  was  real  or  personal  estate  of 
Simeon  and  Thomas.  Looking  at  the  case  in  these  points  of  view, 
I  do  not  venture  to  differ  from  the  opinions  of  my  learned  brother 
and  the  Vice-chancellor  upon  this  point,  although,  as  I  have  ali'eady 
stated,  I  give  no  final  opinion  upon  it. 

Appeal  dismissed  with  costs. 


•  769    •  In  the  Matter  of  The  GLOUCESTER,  ABERYSTWITH, 

AND  SOUTH  WALES   RAILWAY   COMPANY  and 

of  The  JOINT-STOCK  COMPANIES  WINDING-UP  ACTS. 

MATTLAND'S  CASE. 

1S53.    November  17, 19.    December  22.    Before  the  Lords  Jusucks. 

Where  a  subscribers'-  agreement  authorizes  the  managiog  committee  of  a  pro- 
Tisionally  registered  company  to  bind  the  members  and  to  make  regulations 
and  b}'-laws,  it  is  not  beyond  the  powers  of  the  committee  to  order  that  the 
checks  of  any  three  of  them  shall  be  sufficient,  and  a  check  so  drawn  will  not 
Tender  any  one  of  the  committee  more  liable  than  the  other  members  of  the 
company,  without  proof  of  the  money  haying  come  into  his  hands. 

This  was  a  jnotioa  on  the  part  of  Ebenezer  Fuller  Maitland  and 
Thomas  Fuller  Maitland,  which  came  before  their  Lordships  in  Qie 
first  instance,  and  sought  to  discharge  the  certificate  of  the  Master, 
bj  which  he  had  charged  them  jointly  and  severally  with  the  other 
members  of  the  managing  committee  of  the  company,  as  to  Ebene- 
zer Fuller  Maitland,  with  the  sum  of  40,878/.  lis.  8d. ;  and  as 
to  Thomas  Fuller  Maitland,  with  the  sum  of  24,0462.  ISs.  Sd. 
The  motion  asked  a  declaration  of  the  Court  that  Messrs.  Mait- 
land ought  not  to  be  charged  with  these  sums. 
*  The  company  was  projected  in  the  month  of  May,  1845,  and 
was  provisionaliy  registered  on  the  26th  of  that  month,  and  a 
managing  committee  was  soon  afterwards  appointed. 

Tlie  case  as  to  £.  F.  Maitland  stood  thus :  He  became  a  mem* 
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ber  of  the  managing  committee  on  the  Slst  of  July,  1845.  At  a 
meeting  of  the  committee  held  on  that  day,  at  which  he  was 
present,  it  was  resolved,  that  all  moneys,  checks,  .or  bills  should 
be  received  only  by  the  chairman  of  the  managing  conunittee  or 
secretary,  and  should  be  deposited  with  tlie  bankers  on  the  same 
day;  that  no  payment  above  10^  should  be  made  unless  by 
check,  to  be  signed  by  three  of  the  directors  and  counter- 
signed by  the  secretary,  and  tliat  the  board  of  *  directors  *  770 
alone  should  have  power  to  appoint  the  secretary  and  other 
officers  of  the  company ;  and  (the  share  list  being  closed)  that 
certain  gentlemen,  amongst  whom  was  Mr.  E.  F.  Maitland,  should 
form  an  allotment  committee.  At  another  meeting  of  the  man* 
aging  committee,  held  on  the  7th  of  August,  1845,  at  which  Mr. 
E.  F.  Maitland  was  also  present,  it  was  further  resolved  as  follows : 
^^  That  all  checks  or  drafts  on  the  respective  bankers  of  the 
company  shall  be  signed  by  three  of  the  following  gentlemen,  who 
constitute  the  acting  committee  of  management."  Then  followed 
the  names  of  five  or  six  gentlemen,  and  amongst  them  the  name 
of  Mr.  Ebenezer  Fuller  Maitland. 

An  account  was  opened  in  the  name  of  the  company  with 
Messrs.  Glynn  &  Co.,  the  bankers,  and  a  copy  of  the  last-ihentioned 
resolution,  with  the  signatures  of  the  several  members  of  the  man- 
aging  committee,  including  the  signature  of  Mr.  E.  F.  Maitland, 
was  forwarded  to  them.  The  shares  were  allotted  by  the  allot- 
ment committee,  and  letters  of  allotment  were  issued  to  the  sub- 
scribers, which  were  signed  by  the  secretary,  and  were  in  terms 
requiring  each  allottee  to  pay  a  deposit  of  11.  Is.  6(2.  to  the  bankers 
on  each  share. 

Many  of  the  subscribers  paid  their  deposits  into  the  bank,  and 
most  of  those  who  so  paid  the  deposit  also  executed  the  parlia* 
mentary  contract  and  subscribers'  agreement. 

The  subscribers'  agreement  provided  thab  the  persons  at  any 
time  constituting  the  managing  committee,  or  a  majority  of  them, 
at  any  meeting,  to  consist  of  not  less  than  three,  should  have 
full  power  and  authority  upon  the  following  matters  and 
Aings,  that  was  to  say,  to  add  *  to  or  diminish  their  num*  *  771 
ber,  to  bind  all  members  of  the  company,  whether  present 
or  absent,  to  fill  up  from  time  to  time  any  vacancies  that  might 
occur  in  their  number  by  death  or  resignation  of  any  of  the  mem- 
bers of  the  provisional  committee,  or  directors,  or  committee  of 
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management,  to  make  all  such  by-laws,  and  regulations,  orders, 
resolutions,  and  directions,  as  they  lawfully  could  or  might  for 
their  own  government,  and  for  the  government  and  regulation  of 
the  meetings  of  the  members  of  the  company,  and  for  the  gorem* 
ment  of  all  and  every  their  officers  and  servants  respectively  as 
the  case  might  be. 

On  the  22d  of  August,  1845,  Mr.  E.  F.  Maitland,  being  dissatis- 
fied with  a  system  which  had  been  adopted  by  the  committee  of 
signing  blank  checks,  wrote  to  the  then  chairman  of  the  company 
as  follows :  '^  I  feel  myself  quite  unable  to  attei^d  to  the  duties 
incumbent  on  a  provisional  director,  and  therefore  wish  to  with- 
draw, which  I  now  do  hereby."  And  he  also  on  the  same  day 
wrote  a  private  letter  to  the  chairman,  in  which,  after  referring  to 
the  subject  of  the  mode  of  drawing  checks,  he  stated  his  intention 
to  retire  from  the  concern. 

On  the  24th  of  August,  1845,  he  also  wrote  to  the  secretary 
thus :  ^^  Having  found  it  necessary  to  resign  my  position  of  a  pro- 
visional director,  I  have  done  so  in  a  letter  to  the  chairman,  and  I 
beg,  therefore,  that  my  name  may  be  omitted  from  any  further 
prospectus  of  the  company." 

On  the  26th  of  August  the  chairman  wrote  the  following  letter 
to  E.  F.  Maitland :  ^^  It  is  my  duty  to  lay  your  resignation  before 
the  board,  and  of  course  I  must  do  so ;  but  I  cannot  help  saying 
that  I  do  so  most  unwillingly,  and  that  it  would  give  me  great 

pleasure  if  you  would  reconsider  it." 
*  772  *  On  the  28th  of  August,  the  solicitors  also  wrote  to  him 
as  follows :  ^'  I  beg  to  suggest  with  deference  the  following 
plan :  namely,  that  you  continue  on  the  direction  ;  that  your  son 
also  become  a  director,  who  would  perhaps  attend  the  meetings,  so 
as  to  render  your  presence  not  necessary  excepting  on  particular 
occasions."  The  chairman  also  wrote  to  Mr.  E.  F.  Maitland  on 
the  28th  of  August,  in  these  terms :  ^'  It  has  been  decided  by  the 
board  that  a  place  shall  be  kept  open  in  the  direction  for  your 
son." 

On  the  8d  of  September,  Mr.  E.  F.  Maitland  again  wrote  to  the 
chairman  thus :.  "  Neither  my  health  nor  my  habits  will  permit  me 
to  do  so ;  but  feeling  a  deep  interest  in  the  railway,  I  cannot  re- 
frain from  stating  that  I  consider  it  essential  to  its  success  tliat 
some  alterations  which  I  will  suggest  be  made ;  I  think  the  title 
should  be  altered,  as  that  part  of  the  line  between  Oloucester  and 
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Hereford  must,  I  fear,  be  given  up.    Why  not  call  it  in  the  next 
announcement  the  Aberystwiih  and  Welsh  Central  Railway  ?" 

After  tlie  22d  of  August,  1845,  Mr.  E.  F.  Maitland  never  acted 
as  a  member  of  the  managing  committee  nor  attended  any  of  its 
meetings. 

The  whole  amount  of  the  moneys  paid  into  the  bank  to  the 
account  of  the  company  was  40,878/.  11«.  9d. ;  but  the  amount  paid 
in  for  deposits  up  to  the  22d  of  August  was  only  85,8697.  2$.  6d. 
Of  this  latter  amount  there  had  been  drawn  out,  up  to  the  22d 
August,  2,2237.  9^.  Od.,  so  that  the  balance  at  the  bankers  to  the 
company's  credit  upon  the  22d  of  August  was  83,145Z.  18«.  6dl. 
The  Master,  being  of  opinion  that  Mr.  E.  F.  Maitland  had  not 
established  that  he  retired  from  the  managing  committee 
upon  the  22d  of  August,  *  charged  him  with  the  40,8787.  *  778 
11«.  9dl.,  the  whole  amount  of  the  moneys  paid  into  the 
bank. 

As  to  Mr.  Thomas  Fuller  Maitland  the  case  stood  thus:  He 
was  elected  a  member  of  the  managing  conunittee  on  the  6th  of 
September,  1845,  and  took  his  seat  at  the  board  for  the  first 
time  on  the  11th  of  that  month ;  his  signature  was  afterwards,  at 
what  exact  date  did  not  appear,  sent  to  the  bankers.  The  balance 
at  the  bankers  to  the  credit  of  the  company  on  the  ll.th  of  Sep- 
tember was  24,0467.  13«.  8c7.,  and  the  Master  had  charged  T.  F. 
Maitland  with  that  sum. 

In  the  proceedings  before  the  Master  it  appeared  that  part  of 
the  company's  moneys  at  the  bankers  were  drawn  out  and  applied 
in  the  purchase  of  shares  in  the  company  ;  and  it  was  sought  to 
charge  both  Mr.  E.  F.  Maitland  and  Mr.  T.  F.  Maitland  with  the 
moneys  so  drawn  out  and  applied. 

jifr.  Wigram^  Mr.  JRaschj  and  Mr.  Bovillj  in  support  of  the 
appeal,  cited  The  Charitable  Corporation,  ▼.  SuttoUj  (a)  Benson  y. 
JSeatham,(}>) Besley^ 8  Ca9e,(c)  Cottle^ %  Case^ (i)  Robert's  Case^^e) 
FentCs  Ca»ey(jg)  Carpenter's  Executors'  Case^Qi)  Bamside  v, 
Dayrell.  (t) 

(a)  2  Atk.  400.  (e)  S  De  G.  &  Sm.  205. 

(6)  1  Y.  &  C.  C.  C.  826.  (flf)  22  Law  J..  Ch.  692. 

(c)  8  De  G.  ft  Sm.  224.  (&)  6  De  G.  ft  Sm.  402. 

(d)  2  Mac.  ft  Gor.  186.  (t)  8  £xch.  224. 
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Mr.  Daniel  and  Mr.  SetAeringtanj  for  the  official  manager.— 
The  fact  of  the  appellants  having  authorized  the  checks  to 

*  774  be  drawn  renders  them  as  liable  as  if  they  *  had  drawn 

the  checks.  Nothing  in  tlie  subscribers'  agreement  autho^ 
ized  the  delegation  of  the  authority.  The  rule  was  one  of  tbe 
managing  committee  only. 

They  referred  to  Walstai  v.  SpoU%8tooode,(a)  Wontner  v. 
Shairpy  (J)  Garwood  v.  JSde.  (c) 

Mr.  Wigram^  in  reply, 

December  22. 

The  Lord  Justice  Knioht  Bbuce.  —  In  dealing  with  this  matter, 
I  will  commence  by  supposing  a  case,  of  which  the  view  that  I 
take  must  of  necessity  influence,  to  some  extent  at  least,  my  voice 
on  the  controversy  before  th%  Court. 

An  account  is  opened  with  a  banking-house  by  an  association, 
formed  of  a  great  body  of  persons,  united  for  the  purpose  of  an 
adventure  or  undertaking,  or  by  persons* duly  acting,  in  that 
respect,  on  behalf  and  by  the  authority  of  the  association.  The 
account  is  opened  and  kept  in  the  name  of  the  association,  of  which 
association,  however,  it  is  one  of  the  laws  that  its  affairs  shall  be 
managed  by  five  delegates,  deputies,  or  agents,  selected  from  the 
whole  body,  and  that  checks  upon  the  banking-house  may  be  drawn 
by  any  three  of  the  five,  but  not  otherwise,  that  is  to  say,  each 
check  to  have  three  signatures,  and  the  signatures  to  be  those  of 
some  three  of  the  five. 

Can  it  be  said  that  on  the  undertaking  or  adventure  proving 

unsuccessful,  and  the  consequent  liquidation  of  its  affiiirs,  the  five 

are,  or  any  one  of  them  is,  more  or  otherwise  chargeable  with  any 

sum  standing  or  that  ever  stood  to  the  credit  of  the  account 

*  775   at  the  banking-house  *  than  any  other  member  of  the  asso- 

ciation ?  I  apprehend  not.  For  any  check  drawn,  those  who 
drew  it,  or  personally  participated  in  the  transaction  of  drawing  it, 
may  be  liable  to  account.  That  is  a  difierent  matter.  8o,  for  any 
other  dealing  with  the  banking-house,  those  who  authorized  or 
personally  participated  in  it  may  be  responsible.    That,  too,  is  a 

(a)  15  M.  ft  W.  601.  (h)  4  C.  B.  404.  (c)  1  Ezch.  264. 
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different  matter.    So,  likewise,  is  responsibility  created  by  gross 
negligence  or  any  other  improper  conduct. 

A  question,  however,  in  the  present  instance  arises,  whether  the 
resolution  of  the  managing  committee  of  the  association,  whose 
afiairs  are  before  us,  that  the  banking-house  should  pay  checks 
drawn  by  any  three  of  i;he  committee,  and  countersigned  by  the 
secretary,  was  a  proper  one,  was  one  in  its  nature  binding  on  the 
entire  association.  It  has  been,  in  effect,  conceded  as  undeniable 
that  such  a  course  was  in  conformity  with  the  ordinary  and  usual 
course  and  practice  in  all  similar  cases,  and  we  may,  I  think, 
reasonably  hold,  having  regard  to  the  terms  of  the  subscribers' 
agreement,  that  this  resolution  was  within  the  general  powers  of 
the  committee,  and  bound  the  association.  It  seems,  too,  that  so 
tlie  matter  was  argued  on  each  side  before  the  Master,  as  well  as 
treated  by  the  Master  himself.  If  thus  far  I  am  correct,  it  may 
not  be  important  to  consider  whether  the  resignation  or  retirement 
of  Mr.  Maitland,  the  elder,  was  complete  and  effectual  or  not.  I 
am  of  opinion,  however,  that  it  was  not  provisional  nor  conditional, 
was  authorized  by  the  terms  of  the  constitution  of  the  association 
in  question,  and  was  complete  and  effectual,  whether  accepted  or 
not  accepted  by  any  other  person  or  body  of  persons,  inasmuch  as 
it  was  duly  communicated  to  the  persons  to  whom,  and  in  Uie  time 
and  manner  in  which,  it  was  necessary  or  right  that  it  should 
be  communicated;  nor  can  it,  in  my  opinion,  be  truly 
alleged  *upon  the  evidence  that  it  was  recalled.  I  am  *776 
satisfied,  on  the  whole,  that  from  the  22d  of  August,  1845, 
Mr.  Maitland,  the  elder,  did  wholly,  for  every  purpose  and  in  every 
sense,  cease  to  be  a  member  of  the  committee  of  management. 

There  is,  as  to  him,  a  further  question,  whether  he  ought  upon 
the  present  evidence  to  be  considered  as  having  directed,  author- 
ized, or  been  directly  or  indirectly  privy  to,  the  withdrawing,  or  the 
application  of  the  whole  or  any  part  of  the  16,000Z.  and  a  fraction 
applied  for  the  purpose  of  an  operation,  called  by  professors,  as  Mr, 
Wiffram  tells  us,  '^  rigging  the  market."  And  I  am  of  opinion 
that  he  ought  not;  a  conclusion  at  which  I  have  arrived  not 
without  giving  full  attention  to  the  statements  on  oath  made  by 
Mr.  George  Price  Hill,  by  the  secretary,  and  by  Mr.  Maitland,  the 
elder,  respectively.  On  the  whole,  therefore,  though  with  unaffected 
respect  for  the  judgment  from  which  I  am  differing,  my  conclusion 
23j  tliat  a  case  has  not  been  shown  for  charging  or  debiting  Mr. 
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Maitland,  senior^  with  any  sum  or  amount  whatever,  unl^as  possiUj 
some  part  or  the  whole  of  the  amount  drawn  out  of  the  banking* 
house  before  the  23d  of  August,  1845 ;  a  point  which  must  be  open 
to  investigation  before  the  Master,  as  must  the  consideration  of 
any  further  evidence,  if  any  shall  be  adduced,  as  to  the  16,097{. 

My  opinion,  likewise,  upon  the  present  materials,  with  regard  to 
Mr.  Maitland,  junior,  is,  Uiat  a  case  for  charging  him  is  not  estab- 
lished ;  but  it  is  possible  that,  as  to  such  or  some  of  such  checks 
and  dealings  as  were  drawn  and  took  place  after  he  became  a 
director  or  member  of  the  committee,  he  ought  to  be  charged. 

Mr.  TiNNEY  will  of  course  consider  this,  if  asked  to  do  so. 
*  *m    And  our  order  discharging  the  two  debits  in  dispute  *  ought, 

I  think,  to  be  expressly  without  prejudice  to  any  case  that 
in  either  of  the  respects  that  I  have  mentioned  may  be  made  i^ainst 
both  or  either  of  the  appellants  before  the  very  able  and  learned 
Master,  whose  view  of  the  materials  now  before  us  I  have  not  found 
myself  able  to  take. 

• 

The  Lord  Justice  Tubneb. — There  are  two  points  which  call 
for  our  decision  in  this  case :  first,  whether  these  parties  ought  to 
have  been  charged  with  the  sums  in  question;  and,  secondly, 
whether  the  Master  is  right  in  the  conclusion  at  which  he  has 
arrived,  that  E.  F.  Maitland  has  not  proved  his  retirement  from 
the  committee  of  management,  upon  tlie  22d  of  August,  1845. 
The  first  of  these  points  applies  to  both  the  parties,  the  latter  to 
E.  F.  Maitland  only ;  and  I  propose  therefore,  first,  to  consider  the 
question  of  charge. 

It  does  not  appear  in  this  case  that  either  of  the  parties  ever 
received  from  tlie  bankers  any  part  of  the  moneys  with  which  he 
is  charged ;  and  if,  therefore,  the  charge  against  eitlier  party  is  to 
be  maintained,  it  must  be  upon  the  ground  that  he  is  accountable 
for  all  moneys  paid  into  the  bank,  whilst  he  was  a  member  of  the 
managing  conmiittee,  and  it  is,  indeed,  upon  this  principle  the 
Master  has  proceeded.  The  question  therefore  involves,  to  a  great 
extent,  the  liabilities  of  directors  and  managers  of  joint-stock 
companies,  and  it  is  important  that  we  should  state  clearly  the 
grounds  of  our  opinion  upon  it.  The  liability  of  trustees  and 
directors  and  managers  of  joint-stock  companies,  standing  in  the 
position  of  trustees,  must,  as  I  apprehend,  in  all  cases,  depend 
upon  the  nature  and  constitution  of  the  trust  under  which  they 
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fict.  If  they  have  undertaken  the  trust  upon  any  special 
terms  or  conditions,  those  terms  'or  conditions  must  be  *778 
attended  to  in  determining  any  question  upon  their  liability. 
Before,  therefore,  these  parties  can  be  charged,  it  must  be  consid- 
ered what  was  the  nature  and  constitution  of  the  trust  which  they 
and  the  other  members  of  the  committee  of  management  of  this 
company  undertook.  Up  to  the  time  of  the  deposits  being  paid 
tiiere  was  no  trust  fund.  When  the  deposits  came  in,  they  came 
in  upon  the  terms  of  the  subscribers'  agreement,  which  the  allot- 
tees executed  or  were  bound  to  execute.  It  is  to  the  subscribers' 
agreement,  therefore,  we  must  look  for  the  terms  on  wl\ich  this 
trust  was  constituted.  By  that  agreement  power  was  given  to  the 
majority  of  the  managing  committee  at  any  meeting  to  bind  all 
the  members  of  the  company,  and  to  make  by-laws.  [His  Lord- 
ship read  the  clause.] 

These  parties,  therefore,  must  be  considered  to  have  accepted 
the  trust  upon  the  terms  of  their  being  invested  with  those  powers. 
Was  it,  then,  beyond  their  power  to  order  that  the  checks  of  any 
three  of  them  upon  *the  bankers  should  be  paid  ?    I  think  it  was 
not.    The  words  of  the  agreement  are  sufficiently  comprehensive 
to  give  that  power,  and  the  nature  of  the  undertaking  rendered  it 
necessary  for  them  to  exercise  it.    How  could  the  affairs  of  these 
large  companies  be  carried  on  if  every  check  drawn  upon  the 
bankers  was  required  to  be  signed  by  every  member  of  the  manag- 
ing committee  ?    That  such  a  power  might  be  created  for  a  fraudu- 
lent purpose,  and  that,  if  it  was  so  created  and  exercised,  all  parties 
implicated  in  the  fraud  would  be  made  liable,  there  can  be  no 
doubt ;  but  in  this  case  there  is  no  suggestion  of  fraud,  and,  on 
the   contrary,  it  was  fairly  admitted  that  it  was  usual  in  these 
companies  to  authorize  three  of  the  directors  to  draw  upon  the 
bankers. 

It  being,  then,  in  the  power  of  the  committee  of  manage- 
ment *to  make  a  regulation  that  any  three  of  them  might  *779 
draw  upon  the  bankers,  this  regulation  when  made  by  them 
became  part  of  the  terms  on  which  they  accepted  the  trust ;  and 
ttie  shareholders,  therefore,  stand  in  this  position,  that  they  have 
appointed  six  trustees,  with  power  to  any  three  of  them  to  deal 
with  the  trust  funds.  Can  they  then  charge  any  trustee  without 
proof  of  the  funds  having  actually  come  into  his  hands  ?  I  think 
Dot,      It  is  like  t^e  case  of  executors,  where  one  cannot  be  charged 
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with  the  receipts  of  the  other,  because  the  law  gives  to  each  the 
power  to  receive. 

It  was  said,  and  I  was  9t  the  time  much  struck  with  the  argu- 
ment, that  the  drawing  of  the  money  from  the  bank  must  have 
been  the  act  of  some  of  the  managing  committee ;  and  that  it  was 
the  act  of  some  hj  the  authority  of  all ;  and  there  is  no  doubt, 
that  any  trustee,  who,  without  the  sanction  and  concurrence  of  his 
cestui  qu-e  trusty  permits  trust  funds  to  come  into  the  hands  of  his 
co-trustee,  must  be  answerable  for  those  funds ;  ^  he  cannot  dele- 
gate to  another  the  trupt  which  is  reposed  in  himself.  But  it  is 
not  les9  clear  that  if  the  cestui  que  trust  has  authorized  the  frinds 
to  be  paid  over  to  or  dealt  with  by  the  co-trustee,  he  cannot  after- 
wards charge  the  trustee  who  has  permitted  the  funds  to  be  so 
dealt  with  upon  the  faith  of  that  authority ;  and  that  is  the  case 
here,  for  the  subscribers  to  this  company  gave  power  to  the  trus- 
tees to  make  the  regulation  enabling  any  three  of  them  to  draw 
upon  the  bankers,  and  must,  therefore,  be  bound  by  it« 

Again,  it  was  said  that  this  regulation  was  made  before  the  sab- 
scribers'  agreement  existed ;  but  surely  it  nf  as  not  necessary  for 
the  managing  committee,  having  made  the  regulation,  to  reaffirm 
it  in  terms,  after  the  agreement  was  signed ;  it  was  suffi- 
*  780  cient  that  they  acted  *  upon  it.  The  conclusion,  therefore, 
at  which  I  have  arrived  at  this  part  of  the  case  is,  that  upon 
the  facts  as  they  stand,  these  parties  ought  not  to  have  been 
charged  with  the  sums  in  question. 

The  remaining  question  is,  whether  E.  F.  Maitland  has  suffi- 
ciently proved  his  retirement  from  the  committee  of  management 
upon  the  22d  of  August,  1845.  I  am  of  opinion  that  he  has ;  but 
the  deed  prescribes  no  form  of  retirement.  It  is  clear  upon  the 
evidence,  that  E.  F.  Maitland  never  did  act  after  the  22d  of  August, 
and  that  on  that  day  he  communicated  to  the  chairman  of  the  com- 
pany that  he  was  unwilling  to  act.  It  was  said  that  this  communica- 
tion was  not  laid  before  the  board.  I  am  by  no  means  satisfied 
that  this  step  was  necessary  for  E.  F.  Maitland's  complete  retire- 
ment ;  but,  assiuning  it  to  have  been  so,  I  am  of  opinion  that  the 
evidence  before  us  is  sufficient  to  show  that  the  communication 
was  laid  before  the  board. 

It  was  also  said,  that  E.  F.  Maitland,  in  order  to  his  complete 

*  See  Styles  v,  Guy,  1  M'N.  &  6.  422,  4S0,  and  cases  in  n.  (2),  432,  433; 
Lewin  Trosts  (5th  Eng.  ed.),  224,  225. 
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retirement,  should  have  withdrawn  his  name  from  the  bankers ; 
but  he  could  not  draw  without  the  concurrence  of  the  other  mem- 
bers of  the  managing  committee  or  some  of  them,  and  I  think  that 
the  duty  of  communicating  to  the  bankers  that  he  had  ceased  to 
have  authority  to  draw  rested  with  them  as  having  charge  of  the 
company's  funds,  and  not  with  him. 

The  order,  therefore,  will  be  to  declare  that  E.  F.  Maitland  and 
T.  F.  Maitland,  respectively,  ought  not,  upon  the  evidence  before 
us,  to  be  charged  with  the  sums  of  40,878/.  lis.  9d.  and  24,0462. 
ISs.  8dl.,  with  which  they  respectively  stand  charged  by  the  Mas- 
ter ;  and  that  £.  F.  Maitland  ceased  to  be  a  member  of  the  manag- 
ing conmiittee  of  the  company  upon  the  22d  August,  1845 ; 
*  but  this  is  to  be  without  prejudice  to  any  case  that  may  be  *  781 
made  against  them  or  either  of  them  before  the  Master,  upon 
any  additional  evidence  which  may  be  adduced  before  him. 


HALL  V.  ROBERTSON. 

1853.    November  19,  25.    Before  the  Lords  Justioxs. 

A  testator  gave  50002.  to  be  invested  in  the  names  of  trustees  for  the  benefit  of 
a  tenant  for  life,  and,  at  his  death,  the  principal  to  his  son  and  unmarried 
daughters  as  he  might  by  will  direct,  and,  failing  such  direction,  to  them 
equally :  Hdd,  that  '*  unmarried  daughters  "  meant  those  who  were  unmar- 
ried at  the  date  of  the  codicil.' 

This  was  an  appeal  from  the  decision  of  Vice-chancellor  Stuart. 
The  question  turned  upon  the  construction  of  a  codicil  to  the  will 
of  Mr.  William  Gill  Paxton,  which  was  as  follows :  — 

"I  give  to  Reverend  George  Dinely  Goodyar  five  thousand 
pounds,  to  be  invested  in  the  names  of  my  trustees  for  his  benefit 
during  life,  and  at  his  death  the  principal  to  his  son  and  unmarried 
daughters  as  he  may  by  will  direct,  and,  failing  such  direction,  to 
them  equally." 

I  See  1  Jarman  WiUs  (dd  £ng.  ed.),  489,  2  t&.  142;  Pratt  v.  Mathew,  8 
De  6.,  M.  &  6.  $22. 
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The  residue  was  given  in  the  same  way,  except  that,  as  to  the 
residue,  the  testamentary  power  conferred  on  Mr.  Goodyar  was 
general  and  absolute.  But  it  was  only  with  a  legacy  of  5000/. 
that  the  question  arose. 

The  facts  were  that  Mr.  Goodyar,  the  legatee,  died  in  the  tes- 
tator's lifetime,  after  the  date  of  the  codicil.  He  was. a  widower 
when  the  codicil  was  made,  and  had,  at  that  time,  a  son  and  four 
daughters,  and  no  other  child  living.  All  five  survived  the  testator. 
Of  the  daughters,  one  and  only  one  had  been  married  at  the  time 
when  the  codicil  was  made.  Her  husband  was  then  living,  and 
was  so  when  tlie  testator  died.  Another  daughter  married  after 
the  codicil,  but  in  her  father's  lifetime.  She  was,  however,  a 
widow  at  his  decease,  and  so  continued  at  the  decease  of  the 
*  782  testator.  Another  daughter,  married  *  also  in  her  father's 
lifetime.  Her  husband  was  still  living.  The  remaining 
daughter  had  not  married.  Mr.  Goodyar  continued  a  widower 
from  the  time  when  the  codicil  was  made  to  his  death. 

Upon  the  petition  of  the  son,  and  the  daughter  who  had  never 
married,  the  Vice-chancellor  decided  that  they  were  entitled  to 
the  entire  trust  fund. 

The  daughter  who  was  a  widow  at  the  testator's  death,  and  the 
daughter  who  married  after  the  date  of  the  codicil,  and  whose 
husband  was  still  living,  with  her  husband,  appealed  from  the 
decision. 

Mr.  Roupell  and  Mr.  Speed,  for  the  widow.  — This  is  a  gift  to 
individuals,  and  not  to  a  class :  Savergal  v.  Harrison ;  (a)  as  is 
manifest  from  the  use  of  the  word  ^'  son  "  in  the  singular  number. 
The  word  "  unmarried  "  means  having  no  husband  at  the  testator's 
death.    Ifi  re  Norman^s  Trust.  (6) 

They  also  referred  to  Maugham  v.  Vincent,  (c)  Doe  v.  Bena- 
ding.  (cT) 

Mr.  Leach,  for  the  daughter  who  married  after  the  date  of  the 
codicil  and  her  husband,  contended  that  the  word  ^^  son "  in  the 
lingular  number  showed  that  the  codicil  spoke  at  its  date.  He 
cited  Garratt  v.  Nihlock.  (e) 

(a)  7  Bear.  49.  (d)  2  B.  &  A.  441. 

(6)  S  De  G.,  M.  &  6.  966.  (e)  1  Bum.  &  Myl.  629. 

(c)  4  Jur.  452. 
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Mr.  Bacon  and  Mr.  Bird,  for  the  respondents.  —  There  is  no 
sufficiently  clear  intention  to  alter  the  rule  ais  to  the  time  at  which 
the  codicil  is  held  to  speak.  On  the  contrary,  the  most  probable 
intention  to  ascribe  to  the  testator  is  one  to  provide  only  for 
daughters,  who,  at  *hi8  decease,  should  not  have  been  *788 
already  provided  for  by  marriage. 

Mr.  Speed,  in  reply. 

November  25. 

The  Lord  Justice  Knight  Bruce,  after  reading  the  codicil,  said 
that  the  validity  of  the  bequest  was  not  in  dispute,  but  only  the 
construction  of  the  word  "  unmarried,"  which,  it  had  been  agreed, 
could  not  be  rejected.  Some  meaning  must  be  given  to  it.  The 
question  was,*  what  ? 

His  Lordship  then  stated  the  facts  as  to  the  family  of  G.  D. 
Goodyar,  and,  after  adverting  to  the  fact  that  Mr.  Goodyar  was  a 
widower  at  the  date  of  the  codicil,  and  remained  so  to  his  death, 
continued  as  follows :  — 

This  liBtst  fact,  however,  is  immaterial,  except  as  it  excludes  the 
possibility  of  any  claim  to  participation  in  the  legacy  being  without 
or  with  foundation  made  by  any  person  other  than  the  five  or  some 
of  the  five  children  whom  I  have  mentioned.  But  I  am  of  opinion 
that  if  Mr.  Goodyar  had  married  after  the  codicil,  and  had  at  his 
death  left  daughters  of  the  marriage  so  contracted,  those  daugh- 
ters, though  surviving  and  unmarried  at  the  death  of  the  testator, 
could  not  successfully  have  claimed  any  part  of  the  5000/.  The 
codicil  which  says  '*  son,"  not  "  sons,"  read  with  a  knowledge  of 
the  facts  existing  when  it  was  made,  appears  to  me  to  render  that 
conclusion  inevitable.  What,  however,  did  the  testator  mean  by 
the  expression  "  unmarried  daughters "  ?  The  Vice-Chancellor 
thought  that  in  this  particular  instrument  the  expression  meant 
daughters  never  having  married.  The  point,  however,  whether  by 
"  unmarried  daughters "  were  intended  the  daughters  unmarried 
when  the  codicil  was  made  (whether  marrying  or  not  marrying 
afterwards),  seems  to  have  been  scarcely  or  not  at  all 
touched  *  before  his  Honor,  who,  without  the  assistance  of  *  784  . 
an  argument  upon  it,  decided  that  by  ''  unmarried  daugh- 
ters" were  intended  only  daughters  unmarried  at  the  testator's 
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death,  or  unmarried  at  the  death  of  the  surviyor  of  him  and  Mr. 
John  D.  Goodyar.  I  conceive,  however,  that  by  the  term  "  un- 
married "  as  used  in  the  codicil  before  us,  the  testator  pointed  to 
persons  unmarried  at  the  time  of  making  it.  The  bequest,  as  I 
have  said,  was  in  my  judgment  plainly  meant  not  to  extend  be- 
yond John  D.  Goodyar  and  his  children  living  when  it  was  made^ 
a  time  at  which  I  repeat  three  only  of  his  four  daughters  were 
unmarried. 

The  expression,  therefore,  was  sensible  and  proper,  and  not 
superfluous,  if  the  testator  meant  by  it  to  describe  a  state  of  things 
existing  when  he  used  it.  But,  if  he  so  meant,  is  his  language 
in  this  respect  grammatical,  agreeable  to  idiom,  and  consistent 
with  the  other  language  of  the  testamentary  dispositions  ?  I  appre- 
hend that  it  is.  And  if  I  am  ftirther  asked  whether  so  to  read 
the  codicil  is,  in  my  opinion,  to  ascribe  to  him  an  intention  which 
upon  the  facts  known  to  us  is  more  reasonable  and  probable  than 
any  different  reading  would  attribute  to  him,  I  answer  that  also 
affirmatively.  It  was  impossible  for  him  at  the  time  of  making  the 
codicil  to  know  whether  any  of  the  unmarried  daughters  would 
marry  well  or  ill  .or  at  all,  or  to  be  ignorant  that  marriage  and 
affluence  do  not  always  accompany  each  other.  He  probably,  or 
certainly,  knew  at  that  time  that  Mr.  Goodyar  had  then  a  son 
and  four  daughters  living,  and  that  of  the  daughters  one  and  only 
one  was  at  that  time  married,  as  to  whom  it  may  fairly  be  taken 
to  have  been  the  testator's  opinion  that  she  did  not  require  or 
ought  not  to  have  any  testamentary  provision  from  him,  though 

his  particular  reason  may  not  be  apparent.  And  if  he  had 
*  785    shown  with  sufficient  distinctness  an  intention  that  *  neither 

of  her  sisters,  who  might  under  whatsoever  circumstances 
happen  to  marry  between  the  date  of  the  codicil  and  the  death  of 
the  survivor  of  her  father  and  himself,  should  participate  in  the 
legacy,  the  intention  so  expressed  would  perhaps  have  been  legal, 
and  prevailed.  But  so  singular  an  intention  (singular,  I  mean, 
if  our  knowledge  is  as  fiill  as  it  ought  to  be)  seems  to  me  neither 
distinctly  nor  at  all  expressed  by  him. 

Upon  the  words  "  to  them  equally  "  I  do  not  lay  much  stress. 
They  are  certainly,  however,  not  favourable  to  Mr.  Bacon's  con- 
tention. But  any  testamentary  appointment  or  apportionment  bj 
Mr.  Goodyar,  had  he  survived  the  testator,  could  perhaps  only,  as 
to  daughters  or  any  daughter,  if  the  argument  of  Mr,  Bacon  is 
[614] 


HALL  V.  R0BEBT80N.  *  785 

well  founded,  have  been  contingent  on  the  daughter  or  daughters 
not  marrying  in  Mr.  Goodyar's  lifetime.  The  power,  however, 
given  to  him  might,  upon  the  contrary  theory,  have  been  very 
convenient  and  vuseful  in  the  case,  for  instance,  of  a  daughter 
marrying  so  well  in  the  vulgar  sense  of  the  expression  as  to  ren- 
der any  part  of  the  5000/.  a  matter  of  indifference  to  her.  On  the 
whole,  thinking,  as  I  have  said,  that  the  testator  did  not  mean  to 
exclude,  in  any  event,  any  one  of  the  daughters  not  married  when 
(he  codicil  was  made,  I  must  hold  Mrs.  Tylden  entitled  to  a  fourth, 
but  no  more  than  a  fourth,  of  the  5000/. 

The  Lord  Justice  Turner.  —  The  only  point  in  this  case  on 
which  I  think  it  necessary  to  give  any  opinion  is,  at  what  time 
the  testator  intended  the  description  of  unmarried  daughters  con- 
tained in  the  codicil  to  apply.  If  he  intended  it  to  apply  at  the 
date  of  the  codicil,  it  is  the  duty  of  Uie  Court  to  carry  out  that 
intention ;  and,  in  that  case,  the  question  whether  the  daughter 
who  had  married  and  become  a  widow  between  the  date  of 
the  codicil  and  the  death  of  *  the  testator,  was  an  unmar-  *  786 
ried  daughter  within  the  meaning  of  the  codicil,  does  not 
arise.  The  language  of  the  codicil  exactly  meets  the  circumstances 
as  they  stood  at  the  date  of  it ;  for  G.  D.  Goodyar  had  then  a  son, 
a  married  daughter,  and  several  unmarried  daughters ;  and  the 
description  "  unmarried  daughters,"  therefore,  well  applies  to  those 
who  were  unmarried,  in  contradistinction  from  the  one  who  was  at 
that  time  married. 

This,  however,  does  not  decide  the  question,  for  the  language 
of  the  codicil  might  have  been  intended  to  apply  to  circumstances 
as  they  should  stand  at  the  death  of  G.  D.  Goodyar,  or  of  the  tes- 
tator. It  might  have  been  intended  to  mean  son,  and  such  of  the 
daughters  as  should  be  unmarried  at  either  of  those  periods.  We 
must,  therefore,  look  further  into  the  instrument  to  find  out,  if  we 
can,  the  testator's  intention  ;  and  our  first  endeavour  must  be  to 
discover  what  was  then  immediately  present  to  the  testator's  mind. 
He  has  not,  I  think,  left  us  in  doubt  as  to  this ;  for  he  has  men- 
tioned G.  D.  Goodyar's  son,  and  it  is  clear  that  he  meant  the  son 
then  living ;  no  other  son  could  take.  As  to  the  son,  therefore, 
be  was  referring  to  circumstances  then  existing ;  and  I  think  it 
would  be  a  strange  construction  of  an  entire  disposition  to  treat 
the  testator  as  in  one  part  of  it  referring  to  circumstances  then 
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present  and  existing,  and  in  another  part  to  circnmstanoes  as  they 
might  stand  at  a  future  time.  Again,  this  testator  has  given  the 
fund  to  the  son  and  unmarried  daughters  of  G.  D.  Goodyar  as 
he  shall  by  will  direct,  and  if  all  his  daughters*  happened  to  be 
married  at  his  death,  the  power  of  appointment  would  for  all 
practical  purposes  be  gone,  there  being  but  one  object  remaining, 
-^the  son.  Appointments,  too,  in  favour  of  unmarried  daughters 
would  fail,  if  they  happened  to  be  married  at  the  death  of  G.  D. 
Goodyar.     Could  such  have  been  the  testator's  intention  ? 

•  787    Then,  failing  G.  D.  *  Goodyar's  direction,  the  fund  is  to  go 

equally.  Does  not  this  import  that  he  contemplated  a  divi- 
sion at  all  events  ?  But,  unless  the  construction  is  made  to  refer 
to  the  date  of  the  codicil,  there  might  evidently  be  circumstances 
in  which  there  could  be  no  division,  for  all  the  daughters  might 
become  married.  These  considerations  satisfy  me  that  we  must 
apply  the  construction  to  the  date  of  the  codicil,  and  that  the  Y ice- 
Chancellor's  decision  must  be  varied  accordingly. 


RHODES  V.  IBBETSON. 

1858.    ITecember  8.    Before  the  Lords  Justices. 

In  a  contract  for  the  sale  of  leasehold  hereditaments,  it  was  agreed  that  the 
vendor  should  produce  a  good  and  marketable  title  commencing  from  the 
freeholder,  but  that  no  title  should  be  called  for  prior  to  the  leaee.  In 
the  course  of  the  investigation  of  the  title,  it  was  stated  that  the  lease  had 
been  granted  in  pursuance  of  a  prior  contract,  the  benefit  of  which  had 
been  the  subject  of  a  security,  which  was  by  the  same  statement  represented 
as  having  been  satisfied :  Edd,  — 

1.  That  the  purchaser  was  entitled  to  investigate  the  dealings  with  the  contract 

prior  tu  the  lease  being  granted. 

2.  That  stipulations  as  to  title  in  a  contract  between  a  vendor  and  a  purchaser 

are  to  be  construed  favourably  to  the  latter,  though  not  contained  in  con- 
ditions of  sale  exclusively  prepared  by  the  vendor. 
Mode  of  appealing  from  the  certificate  of  a  Judge^s  chief  clerk  made  in  con- 
formity with  an  opinion  expressed  by  the  Judge. 

This  was  an  appeal  from  the  certificate  of  the  chief  clerk  of  the 
Master  of  the  Rolls,  on  a  question  of  title  in  a  specific  performance 
suit  instituted  by  the  vendor. 
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The  contract  for  sale  was  dated  the  22d  of  October,  1852,  and 
was  made  between  the  plaintiff  of  the  one  part  and  tlie  defendant 
of  the  other  part.    It  was  as  follows :  — 

^^  First,  the  said  (George  Rhodes,  for  himself,  his  executors  and 
administrators,  agrees  to  sell  and  dispose  of  his  whole  interest  in 
an  improved  ground  rent  for  the  whole  of  his  term  in  ten  houses 
and  piece  of  ground  (as  shown  in  plan),  situate  on  the  south  side 
of  Edward  Square,  Caledonian  Road,  aforesaid,  numbered 
one  to  ten  inclusive,  *  to  hold  to  the  said  Frederick  Ibbet-  *  788 
son,  his  executors,  administrators,  and  assigns,  for  a  term 
of  ninety  years  from  the  25th  day  of  March,  1850,  at  the  yearly 
rent  of  20Z.,  subject  to  underleases,  for  a  term  of  sixty  years  from 
the  29th  day  of  .September  last,  at  the  net  annual  rent  of  102/. 
(apportioned  on  each  house  and  the  aforesaid  piece  of  ground) 
for  the  sum  of  1350Z.,  which  improved  ground  rents  amount 
together  to  821.  per  annum,  payable  as  from  the  29th  day  of 
September  last,  and  as  the  houses  are  not  complete,  half  the 
purchase-money  to  be  paid  on  executing  this  present  agreement, 
and  the  other  half  (being  675/.)  to  be  paid  with  interest  at  the 
rate  of  5  per  cent  per  annum  in  the  proportion  of  67Z.  10«.  for 
and  as  each  of  the  said  ten  houses  is  completed,  such  completion 
to  be  certified  by  the  purchaser's  surveyor.  And  the  said  George 
Rhodes  to  produce  a  good  and  a  marketable  title  to  the  premises 
commencing  from  the  freeholder  at  his  own  expense ;  but  no  title, 
or  evidence  of  title,  shall  be  required  to  be  produced  or  authenti- 
cated anterior  to  the  date  of  the  lease  granted  by  Daniel  Sutton, 
Esquire,  to « the  said  George  Rhodes.  And  the  said  Frederick 
Ibbetson  hereby  agrees  to  purchase  the  aforesaid  property  for  the 
said  sum  of  1350/.,  upon  the  terms  and  conditions  as  aforesaid, 
and  execute  an  assignment  from  the  said  George  Rhodes,  and  other 
necessary  parties  (if,any),  to  pay  him  the  costs  of  the  said  Greorge 
Ibbetson  ;  and  such  assignment  to  be  prepared  by  the  solicitor  of 
the  said  Frederick  Ibbetson,  and  to  contain  all  usual  covenants  and 
clauses.  And  it  is  agreed  between  the  parties  that  tbe  several 
underleases  of  the  premises  and  counterparts  thereof  shall  be  pre- 
pared by  the  solicitor  of  the  said  George  Rhodes,  at  the  expense 
of  the  sublessee,  prior  to  the  execution  of  the  said  assignment  to 
the  said  Frederick  Ibbetson." 

>  The  vendor's  solicitor,  on  delivering  the  original  abstract  *  of  *  789 
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title,  sent  to  the  purchaser  a  letter  dated  the  22d  of  Febroarj, 
1853,  which  referred  to  a  mortgage  of  an  agreement,  in  pursuance 
of  which  the  lease  had  been  granted.  He  stated  that  this  mort- 
gage (which  wa8  not  noticed  in  the  abstract)  had  been  released. 

The  purchaser's  solicitor,  by  a  letter  dated  the  1st  of  March, 
1853,  applied:  for  an  abstract  of  the  mortgage  and  release.  The 
vendor's  solicitor  thereupon  sent  an  abstract  of  the  release  of  the 
mortgage,  in  which  recitals  of  other  deeds  were  recited. 

On  the  application  of  the  purchaser  the  vendor's  solicitor  deliv- 
ered without  prejudice  an  abstract  of  the  recited  deeds. 

Further  requisitions  being  then  made  and  resisted,  the  present 
suit  was  instituted,  and  was  upon  the  hearing  adjourned  to  cham- 
bers for  an  investigation  of  the  plaintiff's  title.  On  the  22d  of 
July,  1853,  the  question  of  title  was  argued  befofe  the  Master  of 
the  Rolls,  who  decided  that  the  defendant  was  not  entitled  to  re- 
quire any  further  abstract  of  title. 

The  matter  was  thereupon  referred  back  to  chambers,  and  the 
chief  clerk  on  the  7th  of  November,  1858,  made  his  certificate, 
which  was  approved  by  his  Honor  on  the  12th  of  November,  1853, 
certifying  that  a  good  title  was  shown  on  the  11th  of  April,  1853. 

On  the  17th  of  November  the  defendant's  solicitor  applied  by 
summons  to  the  Master  of  the  Bolls,  in  chambers,  to  vary  the  cer- 
tificate.    On  this  summons  the  following  order  was  made :  — 

^'  Upon  the  application  of  the  defendant,  that  the  certifi- 
*  790  cate  *  of  his  Honor's  chief  clerk  made  in  this  cause,  dated 
the  7th  day  of  November,  1853,  and  filed  on  the  12th 
day  of  November,  1853,  might  be  discharged,  or  that  the  same,  so 
far  as  it  found  that  a  good  title  could  be  made  to  the  property 
therein  mentioned  or  referred  to,  and  that  the  11th  day  of  April, 
1853,  was  the  time  at  which  it  was  shown  that  such  good  title 
could  be  made,  might  be  varied  by  finding  that  a  good  title  to  the 
said  property  cannot  be  made,  or  that  it  has  not  been  shown  that 
such  good  title  can  be  made.  And  upon  hearing  the  solicitors  for 
the  said  defendant  and  for  the  plaintiff,  his  Honor  did  not  think 
fit  to  make  any  order  on  the  said  application." 

Tlie  appeal  was  by  way  of  motion  that  the  certificate  of  the 
chief  clerk  of  the  Master  of  the  Rolls,  dated  the  7th  of  November, 
1853,  might  be  discharged,  or  that  the  same,  so  far  as  it  found  that 
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a  good  title  could  be  made  to  the  property  therein  mentioned  or 
referred  to,  and  that  the  11th  day  of  April,  1858,  was  the  time  at 
which  it  was  first  shown  that  such  good  title  could  be  made,  might 
be  varied  by  finding  that  a  good  title  to  the  said  property  could 
not  be  made,  or  that  it  had  not  been  shown  that  such  good  title 
could  be  made,  and  that  the  order  of  the  Master  of  the  Rolls  dated 
the  17th  of  November,  1858,  whereby  his  Honor  declined  to  make 
any  order  on  the  defendant's  application  to  the  above  effect,  lAight 
be  reversed  or  varied. 

Mr.  ItoundeU  Palmer  and  Mr.  Bagahawej  for  the  motion. — 
The  contract  entitles  the  purchaser  to  a  title  commencing  from 
the  freeholder.  As  there  were  dealings  with  the  equitable  term 
before  the  legal  one  was  granted,  the  purchaser  is  entitled 
to  have  a  full  abstract  of  all  the  *  deeds  relating  to  the  *  791 
equitable  title.  The  subsequent  words  of  the  agreement 
may  be  relied  upon  as  abridging  this  right,  but  they  are  at  the 
utmost  ambiguous,  and  must  be  construed  favourably  to  a  pur- 
chaser who  knew  nothing  about  the  state  of  the  title.  Any  one 
reading  the  contract  without  such  knowledge  would  understand  it 
as  merely  precluding  him  from  calling  for  the  freehold  title.  In 
Symons  v.  James,  (a)  one  of  your  Lordships  said,  ^'  If  a  vendor 
means  to  exclude  a  purchaser  from  that  which  is  matter  of  common 
right,  he  is  bound  to  express  himself  in  terms  the  most  clear  and 
unambiguous.  And  if  there  be  any  chance  of  reasonable  doubt,  or 
reasonable  misapprehension  of  his  meaning,  I  think  'that  the  con- 
struction must  be  that  which  is  rather  favourable  to  the  purchaser 
than  tolBe  vendor." 

Mr.  Lloyd  and  Mr.  Bilton,  for  the  plaintiff. — The  word  "  lease  " 
means  a  legal  lease.  There  is  no  such  thing  as  an  equitable  lease, 
and  the  contract  is  express  that  no  title  prior  to  the  lease  is  to  be 
called  for.  The  argument  on  the  other  side  must  ^  to  the  extent 
of  striking  these  words  out  of  the  agreement.  The  same  rules  of 
construction  are  not  to  be  applied  to  a  contract  between  vendor 
and  purchaser,  which  must  have  been  settled  on  behalf  of  both,  as 
may  be  applicable  to  conditions  of  sale  which  are  prepared  by  the 
vendor  alone. 

(a)  1  Y.  &  C.  C.  C.  487-490. 
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The  Lord  Justice  Knight  Bruce.  —  This  is  a  question  upon 
the  construction  of  a  clause  in  a  contract  for  the  sale  of  ground 
rents  which  is  thus :  — 

[His  Lordship  read  it.] 

*  792        *  The  case  assumed  for  the  purpose  of  the  argument  is, 

that  the  freeholder  had  entered  into  a  contract  to  grant  a 
lease  to  the  plaintiff,  and  that  this  contract  had  been  the  subject 
of  various  dealings,  and  that  after  these  dealings  had  taken  place 
the  lease  was  granted.  Mr,  Lloyd  did  not  dispute,  and  there  is 
no  doubt,  that  if  the  matter  had  rested  there,  the  purchaser  would 
have  had  a  right  to  be  satisfied,  as  to  these  intermediate  dealings, 
with  the  contract  for  the  lease  ;  but  Mr,  Lloyd  contends  that  the 
sentence  which  begins  with  the  words  "  But  no  title,"  modifies 
the  former  part  of  the  contract.  My  opinion,  however,  is,  that  if 
any  thing  was  intended  by  this  sentence  in  diminution  of  the  rights 
of  the  purchaser,  beyond  the  extent  to  which  they  were  diminished 
by  the  former  part,  such  an  intention  is  not  expressed  with  suffi- 
cient clearness.  In  my  judgment  the  purchaser  has  a  right  to 
understand  the  words  in  the  sense  for  which  Mr,  Palmer  and  Mr, 
Bagshawe  contended.  Besides  the  remarks  in  Symon%  v.  JarneMj 
that  have  been  cited,  there  are  some  in  another  case,  (a)  not  re- 
ferred to  at  the  bar,  which  are  thus :  "  I  do  not  greatly  admii-e  the 
case  on  either  side,  but  I  think,  and  have  always  thought,  that 
when  a  vendor  sells  property  under  stipulations  which  are  against 
common  right,  and  place  the  purchaser  in  a  position  less  advanta- 
geous than  that  in  which  he  otherwise  would  be,  it  is  ineumbent 
on  the  vendor  to  express  himself  with  reasonable  clearness.  If  he 
uses  expressions  reasonably  capable  of  misconstruction,  if  he  uses 
ambiguous  words,  the  purchaser  may  generally  construe  them  in 
the  manner  most  advantageous  to  himself."  I  abide  by  what  I 
then  said,  and  these  observations  appear  to  me  to  apply  to  the 
present  case.  I  think  that  the  plaintiff  cannot  enforce  the  con- 
tract against  the  purchaser  unless  he  will  submit  to  have  it  con- 
strued as  is  now  contended  on  behalf  of  tlie  purchaser.    It 

*  793    is  *  another  question,  whether  the  purchaser  or  the  vendor 

is  entitled  to  be  relieved  from  the  contract. 

(a)  Seaton  o.  Mapp,  2  CoU.  662. 
[620] 


BHODSS  V.  IBBETBOK.  *  793 

The  Lord  Justice  Turn^. — The  sole  question  now  to  be 
decided  turns  on  the  construction  of  the  contract.  If  the  con- 
tract had  stopped  short  at "  commencing  from  the  freeholder,^' 
there  could  not  be  any  doubt  as  to  its  construction.  But  it  is  said, 
the  previous  part  of  the  clause  is  qualified  by  the  latter  part,  com- 
mencing with  the  words  "  but  no  title."  I  think  that  this  is  a 
qualification  amounting  to  a  representation  by  the  vendor  that  the 
leasehold  title  does  commence  with  the  lease. .  Nothing  appears  to 
me  more  important  than  that  vendors  should  be  held  bound  to 
express  clearly  and  distinctly  the  limitations  which  they  intend 
to  impose  on  the  purchaser. 

It  was  contended  by  Mr.  Lloyd  that  there  was  a  difference  in 
this  respect  between  contracts  and  conditions  of  sale  ;  but,  in  my 
opinion,  there  is  no  difference  between  the  two  as  to  the  duty  of 
the  vendor  to  state  fully  the  condition  of  the  title,  if  he  intends  to 
qualify  the  ordinary  legal  rights  of  the  purchaser.  I  entirely 
assent  to  the  doctrine  laid  down  in  the  passages  cited  from  Symons 
v.  James  and  Seaton  v.  Mapp.  If  the  vendor  insists  upon  having 
the  contract  specifically  performed,  the  cause  must  go  back  to  the 
chief  clerk,  with  a  declaration  expressing  our  view  of  the  case. 

Tlie  following  were  the  minutes  of  order:  "If  the  vendor 
elects  to  have  the  contract  performed,  the  cause  to  go  back  to  the 
chief  clerk  with  the  declaration  that,  as  between  the  vendor  and 
purchaser,  the  agreement  is  to  be  constmed  as  if  the  words 
*  but  no  title  or  evidence  *  of  title,'  down  to 'the  words  '  to  *  794 
the  said  George  Rhodes,'  inclusive,  were  not  contained  in  it. 
Discharge  the  certificate  and  the  order  of  17th  November,  1853. 
If  the  plaintiff  desires  to  abandon  the  contract,  the  cause  to  be 
put  in  the  paper  on  the  19th  of  December,  on  the  question  whether 
he  is  entitled  to  abandon  it,  and,  if  so,  on  what  terms  as  to  costs 
or  otherwise." 

The  cause  was  not  again  mentioned,  the  vendor  having  (it  is 
believed)  elected  to  have  the  contract  performed  on  the  terms 
above  mentioned. 
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THOMPSON  V.  PARTRIDGE. 

1853.    December  8.    Before  the  Lords  Juaticks. 

After  the  time  for  closing  the  evidence  in  a  cause  has  expired,  the  Court  will 
not,  under  the  15  &  16  Vict.  c.  86,  §  38,  extend  it,  except  under  special 
circumstances. 

Both  parties  may  abstain  from  filing  their  affidayits  till  immediately  before  the 
expiration  of  the  time  fixed  for  closing  the  eridence.^ 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart, 
extending  the  time  within  which  the  evidence  was  to  be  closed. 

The  suit  was  one  for  an  account  of  partnership  dealings,  and  the 
evidence  was  by  affidavit. 

•  The  time  for  closing  the  evidence  had  been  enlarged  from  time 
to  time  on  the  application  of  the  plaintiff,  who  at  length  filed  his 
affidavits  in  November,  1858,  two  days  before  the  expiration  of 
the  extended  time.  The  defendant  then  moved  for  a  further  ex- 
tension of  the  time  for  filing  his  affidavits,  on  an  affidavit  that  he 
had  had  no  opportunity  of  seeing  the  plaintiff's  affidavits  until 
shortly  before  the  time  of  the  application. 

The  Vice-Chancellor  thereupon  made  the  order,  under  ap- 

*  795    peal,  giving  the  defendant  liberty  to  file  affidavits  until  *  the 

10th  of  December,  the  evidence  to  be  closed  on  the  21st  of 
that  month. 

Mr.  Daniel  and  Mr.  Selwyn^  for  the  appellant.  —  No  special 
circumstances  exist  in  this  case  to  take  it  out  of  the  general  pro- 
vision of  the  Chancery  Amendment  Act ;  and,  if  this  order  shail 
be  affirmed,  the  Court  cannot,  on  any  future  occasion,  refuse  tp 
enlarge  the  time.  Such  a  practice,  however,  would  be  very  unfair 
to  plaintiffs,  and  would  give  defendants  an  undue  advantage;  for 
the  defendant  will,  if  this  practice  be  upheld,  always  postpone  filing 
his  affidavits  till  he  has  seen  those  of  his  adversary,  who  will  have 
no  counterbalancing  advantage.  The  rule  was  most  strict  in  the 
old  practice,  that  the  parties  were^not  to  see  one  another's  evidence 
till  publication  passed.  The  new  Act  was  not  intended,  without 
necessity,  to  interfere  with  this  practice.    Here  the  defendant  did 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  S90. 
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not  intend  to  file  affidavits,  and  it  was  only  after  he  had  seen  the 
plaintiff's  affidavits  that  he  thought  of  doing  so.  It  is  one  of  the 
reasons  for  the  disuse  of  claims,  except  in  very  simple  cases,  that, 
in  any  other,  counter  affidavits  may  be  filed  without  limit,  and  it 
was  never  intended  to  subject  suits  commenced  in  a  more  formal 
way  to  the  same  inconvenience.  In  a  late  unreported  case  before 
Vice-Chancellor  Wood,  his  Honor  expressed  his  opinion  that  the 
legislature  did  not  intend  by  the  88th  section  of  the  Chancery 
Amendment  Act  to  sanction  any  such  practice. 

Mr,  Malins  and  Mr.  Piggott^  for  the  defendant.  —  The  order  as 
made  meets  the  substantial  justice  of  the  case.  The  plaintiff's 
case  on  the  bill  did  not  require  to  be  met  by  evidence  on  the  part 
of  the  defendant;  but  when  the  plaintiff's  affidavits  were  filed, 
only  two  days  before  the  extension  of  the  time  (extended  at  the 
plaintiff's  applipation),  they  were  such  as  required  to  be 
answered,  *  and  if  the  defendant  had  not  been  allowed  to  *  796 
enter  into  evidence  the  result  would  have  been  that  the  case 
would  have  come  on  in  an  imperfect  state,  and  must  have  stood 
over  for  inquiries.  The  time  allowed  by  the  Act  is  to  enable  the 
defendant  to  answer  the  plaintiff's  case,  and  if  the  plaintiff  does 
not  file  his  affidavits  until  the  last  moment,  justice  requires  time 
to  be  given  to  the  defendant.  The  old  practice  as  to  depositions 
has  been  universally  condemned,  and  can  afford  no  guide  for  that 
now  to  be  pursued.  At  Nisi  Privs  the  plaintiff  opens  his  evidence, 
and  the  defendant  is  not  required  to  answer  it  before  he  knows 
what  it  is.  The  new  practice  must  be  the  same  as  has  always  been 
adopted  in  Chancery  where  affidavits  have  been  admitted. 

Mr.  Daniel^  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  The  Act  of  Parliament 
says,  in  the  38th  section,  that,  after  the  time  fixed  for  closing  the 
evidence,  no  further  evidence  is  to  be  receivable  without  special 
leave  of  the  Court,  previously  obtained  for  that  purpose.  And  my 
construction  of  the  Act  is,  that  by  ^^  without  special  leave  "  is  meant 
^^  without  leave  granted  on  special  grounds."  If  that  be  the  true 
interpretation,  it  is  impossible  to  say  here  that  the  affidavit  on 
behalf  of  the  defendant  in  support  of  this  application  does  afford 
any  special  grounds  at  all.    It  is  an  affidavit  rather  bearing  against 
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his  application  than  in  favour  of  it.  K  a  special  case  can  be  made, 
the  Court  will  be  ready  to  hear  it.  At  present,  my  opinion,  I 
repeat,  is,  that  n9  special  case  has  been  made.  I  feel  the  less 
reluctance  in  thus  deciding,  because  the  Court  may  hereafter  direct 
an  inquiry  upon  any  reasonable  suggestion  that  evidence  has  come 
on  either  side  by  surprise.    This  question  has  arisen  on  a  system 

almost  entirely  new;  a  system  containing  much  that  is 
*  797    beneficial  and  *  useful,  but  still  one  of  novelty,  and  it  cannot 

therefore  be  matter  of  surprise  that  different  minds  should 
have  viewed  it  differently. 

• 

The  Lord  Justice  Turner. — The  sole  ground  on  which  this 
motion  can  be  rested  is,  that  the  plaintiff's  affidavits  have  been 
filed  so  late  that  the  defendant  had  not  had  an  opportunity  of 
answering  them.     Now  let  us  consider  under  what  circumstances 
the  motion  is  made.     The  defendant  has  by  the  bill  had  distinct 
notice  of  the  case  to  be  made  against  him.    He  therefore  has, 
when  issue  is  joined,  the  means  of  making  his  own  case  to  meet 
the  case  on  the  other,  side ;  and  it  is  clearly  the  object  of  the  Act 
of  Parliament  and  of  the  orders,  made  under  it,  that  each  party 
should  be  bound,  independently  of  the  other,  to  make  out  his  own 
case.     It  was  never  meant  by  those  who  framed  this  A^t  of  Par- 
liament or  these  orders  that  a  suit  should  be  put  in  such  a  position 
as  that  there  should  be  reply  upon  reply  upon  the  affidavits  to  be 
filed  on  one  side  or  the  other,  or  that  oppoi*tunity  should  be 
afforded  of  tampering  with  the  witnesses  on  one  side  or  the  other, 
by  making  it  incumbent  on  either  party  to  file  his  affidavits  wiUiin 
a  limited  time.     The  old  rule,  upon  an  application  after  publicsr 
tion  passed,  for  an  order  further  enlarging  it,  was  to  require  an 
affidavit  to  be  made  by  the  defendant  that  he  had  not  seen  the 
depositions  of  the  witnesses  examined  on  the  part  of  the  plaintiff. 
There  was  no  intention  by  the  recent  Act  or  the  orders  made 
under  it  to  alter  that  rule.     Their  language   does  not  require  it 
to  be  altered,  but  merely  gives  the  Court  power  to  enlarge  the 
time  for  closing  the  evidence,  and  says  that  no  further  time  shall 
be  given  without  special  leave  of  the  Court.    Cases  may  arise 
under  which  it  may  be  necessary  or  right  to  extend  the  time,  and 

tlms  to  admit  further  evidence ;  but  in  those  cases  special 
*  798    grounds  must  be  *  shown.   The  affidavit  filed  in  the  present 

case  mises  no  special  case  to  induce  the  Court  to  interfere, 
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I  am  of  opinion  that  this  order  must  be  discharged ;  but  as  a  dif* 
ference  of  opinion  has  arisen  upon  a  system  entirely  new,  we 
think  that  the  costs  of  both  applications  should  be  costs  in  the 
cause. 


GHESTEB  t;.  BOLFE. 
In  the  Matter  of  GEORGE  BUTTER,  a  Lunatic. 

1858.    December  20.    Before  tbe  LoBns  Justicbs. 

A  commlBsion  de  luruUieo  inguirendo  was  issued  against  a  man,  on  the  petitioo 
of  his  wife,  and  he  was  found  lunatic,  and  died :  Hdd^  that  if  the  proceeding 
was  for  his  benefit,  the  solicitor  employed  in  it  by  the  wife  was  entitled  to 
institute  a  creditor's  suit  in  respect  of  his  costs. 

A  QT7ESTI0N  had  arisen  in  the  above  cause,  which  came  before 
the  Master  of  the  Rolls  upon  an  administration  summons,  and  his 
Honor  desired  the  question  to  be  mentioned  to  their  Lordships, 
being  one  that  related  to  a  matter  in  lunacy  and  arising  under  the 
following  circumstances :  — 

On  the  8th  May,  1862,  the  wife  of  Mr.  George  Rutter  instructed 
Mr.  Chester,  a  solicitor,  to  issue  and  prosecute  a  commission  in 
lunacy  against  her  husband.  Mr.  Chester,  pursuant  to  such  in- 
structions, prepared  a  petition  for  a  commission  in  which  the  wife 
was  the  petitioner.  The  commission  issued,  and,  under  it,  Mr. 
Rutter  was  found  a  lunatic,  or  person  of  unsound  mind,  and  inca- 
pable of  conducting  his  affairs. 

It  had  been  at  first  intended  to  make  Mr.  Rutter's  children 
petitioners,  but  information  was  obtained  at  the  office  in  lunacy 
that  if  the  wife  was  not  the  petitioner,  she  must  be  served  with 
the  petition,  which  would  occasion  additional  expense. 

Pursuant  to  an  order  of  their  Lordships  made  on  the 
*  17th  of  November,  1862,  in  the  matter  of  the  lunacy,  on  *  799 
the  petition  of  Mrs.  Rutter,  Mr.  Ghester^s  bill  of  costs 
therein  was  taxed  at  1662. 188.  Ile2.,  which  included  191,  Sa.  id.j 
the  costs  of  the  order  confirming  the  Master's  report,  appointing  a 
committee  of  the  estate  and  person  of  the  lunatic,  and  directing 
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such  committee  to  pay  to  the  wife  of  the  lunatic  20/.  per  annmn 
by  monthly  instalments.  The  taxed  bill  of  costs  also  included 
11.  198.  6(2.,  being  the  amount  of  the  costs  of  the  heir-at-law  and 
next  of  kin  on  the  petition.    The  lunatic  died  in  1853. 

Mr.  Chester  delivered  his  bill  of  costs  to  the  lunatic's  executors, 
requesting  payment,  and,  on  their  failing  to  pay,  he  took  out  a 
summons  against  them  for  the  administration  of  the  lunatic's 
estate  as  a  creditor  in  respect  of  the  amount  of  his  bill. 

In  opposition  to  the  summons  the  defendants  made  affidavits 
stating  that  the  commission  had  not  been  of  advantage  to  the 
lunatic,  and  that  when  one  of  them  was  informed  of  the  intention 
to  apply  for  the  commission,  he  urged  upon  the  lunatic's  wife  and 
family  the  impropriety  thereof,  on  the  ground  that  the  lunatic's 
property  was  very  small,  and  that  the  nature  of  it  was  such  that 
an  arrangement  could  easily  be  made  for  its  protection  and  the 
care  of  the  lunatic  without  the  aid  of  a  commission. 

Mr.  Anderson  and  Mr.  Collins^  for  the  plaintiff.  —  The  proceed- 
ings were  taken  for  the  benefit  of  the  lunatic,  by  the  instructions 
of  his  wife,  and  the  costs  of  them  constitute  a  debt  against  his 
estate.  Ex  parte  Price^  (a)  Williams  v.  Wewbworth,  (6)  WenJb- 
worth  V.  Tuhbj  (c)  Bamesley  v.  Powell,  (d) 

♦  800  *  Mr.  Bushy  for  the  executors.  —  There  was  no  debt  due 
from  the  lunatic,  who  was  incompetent  to  contract  any. 
Under  the  commission  your  Lordships  might  have  allowed  the  costs, 
if  the  proceedings  had  been  for  the  lunatic's  benefit.  We  deny 
them  to  have  been  so  here.  But  if  they  had  been,  still  they  are  no 
debt  to  be  enforced  against  the  lunatic  or  his  estate.  The  plaintiff 's 
remedy  is  against  his  employer.  The  cases  cited  do  not  apply- 
In  all  of  them  there  was  a  fund  in  the  lunacy  or  in  Court,  upon 
which  the  solicitor  had  a  'lien  by  reason  of  its  having  been  recov- 
ered by  his  diligence.  Could  an  action  have  been  brought  by  the 
plaintiff  against  the  lunatic,  if  he  had  recovered,  or  against  his 
committee  ?  The  circumstance  that  the  petitioner  for  the  commis- 
sion was  a  feme  covert  will  not  make  the  debt  one  due  from  the 
lunatic.  The  plaintiff  should  have  seen  that  she  had  a  next  friend 
in  the  proceedings  who  could  pay  the  costs. 

(a)  2  Ves.  Sen.  407.  (c)   1  Y.  &  C.  C.  C.  171 ;  2  i6.  637. 

(6)  5  fieay.  325.  (d)  Amb.  102. 
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[The  Lord  Justice  Knight  Bruce  said  he  belieyed  that  it  was 
not  usual  in  such  cases  to  have  a  next  friend.  His  Lordship  con- 
sulted the  registrar  in  lunacy,  who  stated  that  it  was  not  the 

practice  to  sue  for  a  commission  by  a  next  friend.] 

• 

Mr.  Anderson^  in  reply.  —  If  the  proceeding  was  for  the  benefit 
of  the  lunatic,  the  costs  of  it  constitute  a  good  demand  as  against 
his  estate.  Williams  v.  Wentworth.  (a)  The  expenses  are  nec- 
essaries supplied  to  the  lunatic,  and,  in  the  event  of  the  death 
of  the  lunatic,  are  payable  out  of  his  real  or  personal  assets. 
Wentworth  v.  Tubb.  (5)  Although  the  solicitor  may  not 
be  able  to  bring  an  action  *  against  the  lunatic  for  such  *  801 
costs,  the  committee  has  a  lien  on  the  lunatic's  estate  for 
them,  and  the  right  of  the  client  is  that  of  the  solicitor.  Barnes- 
ley  V.  Powell^  (c)  Ex  parte  Price,  (d)  The  wife  of  the  lunatic 
was  sufficiently  his  agent  to  take  steps  for  his  protection. 

The  Lord  Justice  Knight  Bruce.  —  Li  tliis  case  the  petition 
for  the  commission  was  that  of  the  lunatic's  wife.  How  the  case 
would  have  stood  if  any  person  sui  juris  had  been  the  petitioner,  it 
is  unnecessary  to  consider.  The  petitioner  having  been  the  wife 
of  the  lunatic,  I  think,  on  the  assumption  upon  which  we  are  now 
hearing  the  case,  that  the  proceedings  were  reasonable,  and  for 
the  benefit  of  the  lunatic,  that  the  solicitor  employed  by  the  wife 
for  the  purpose  is  entitled  to  stand  directly  in  his  own  right  as  a 
creditor  against  the  estate  of  the  lunatic  for  the  costs.  Whether 
the  amount  of  his  demand  ought  to  be  diminished  is  a  subject  for 
future  consideration,  and  when  brought  under  the  attention  of 
the  Court  on  any  subsequent  occasion  will  be  dealt  with.  At 
present  the  case,  I  think,  stands  in  such  a  position  as  that  the 
solicitor,  the  alleged  creditor,  is  entitled  to  call  on  the  executors 
to  go  into  the  merits. 

The  Lord  Justice  Turner.  —  I  entirely  concur  in  what  has 
been  said.  Assuming  the  proceedings  upon  the  commission  to 
hare  been  proper,  and  for  the  benefit  of  the  lunatic,  I  think  the 
solicitor  employed  therein  has  a  right  to  sue  in  order  to  recover 
his  costs  of  prosecuting  those  proceedings.    I  take  it  that  the  em- 

(a)  6  Beay.  825.  (e)  Amb.  102. 

(6)  1  Y.  &  C.  C.  C.  171.  (d)  2  Vea.  Sen.  407. 
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ployment  of  a  solicitor  by  the  person  issuing  the  commission,  and 
the  acceptance  by  the  former  of  such  employment,  is  on  the 
*  802  faith  of  his  *  proper  costs  b^ing  paid  out  of  the  lunatic's 
estate.  The  solicitor  accepting  the  employment  accepts  it 
subject  to  that  condition,  and  looks  to  the  estate  for  payment  of 
his  costs.  Lord  Habdwicke,  in  Bamesley  v.  Powell,  (a)  held 
that  the  right  which  the  committee  has  enures  for  the  benefit  of 
the  solicitor.  And  the  same  learned  Judge,  in  the  subsequent  case 
of  JEx  parte  Price,  (5)  allowed  a  solicitor  a  lien  for  his  costs  upon 
a  fund  in  Court  belonging  to  the  lunatic,  that  solicitor  having 
been  employed  to  take  out  the  commission  by  a  person  who  had 
become  bankrupt.  The  decision  also  in  Wenttoarth  v.  Tubb  (c) 
supports  the  plaintiff's  claim.  I  think,  therefore,  there  can  be  no 
doubt  that  the  solicitor  has  this  right. 

The  Lobd  Justice  Knight  Bbuce.  —  We  think  that  the  Master 
of  the  Rolls  has  jurisdiction  to  enter  into  the  question  of  debt  in 
the  suit. 


♦  803  ♦  LORD  V.  WIGHTWICK.1 

1853.    NoYember  22,  23.    December  22.    Before  the  Lords  Justices. 

A  testator  entitled  to  realty  and  personalty,  inclading  a  leasehold  coUieiy,  gaye 
his  general  residuaiy  estate  to  trustees,  in  trust  to  sell  at  a  conyenient 
time,  with  the  approbation  of  his  son,  and  out  of  the  income  to  pay  the 
testator's  daughter  for  her  life  such  an  annuity  as  should  be  200/.  a  year 
over  half  the  income  of  the  residuary  estate,  but  not  to  exceed  6001.  a 
year ;  and  so  that  any  annual  orerplus,  after  paying  6001.  a  year  to  the 
daughter  and  400^  a  year  to  the  son,  should  go  to  the  son,  whom  the  tes- 
tator constituted  his  residuary  legatee,  and  appointed  co-executor  with 
the  trustees.  The  trustees  disclaimed.  The  son  acted  in  the  trusts,  and 
did  not  seU  the  colliery,  but  carried  it  on  till  the  mines  were  exhausted, 
paying  out  of  his  own  moneys  so  much  of  the  testator's  debts  as  the 
testator's  personal  property,  other  than  the  colliery,  was  insufficient  to 
satisfy,  and  i)aying  the  daughter  6002.  per  annum,  out  of  the  profits  of  the 
colliery,  so  long  as  they  lasted :  Hddt  — 

1.  That  althongh  the  sale  of  the  property  was  to  take  place  with  the  son's  appro- 

(a)  Amb.  102.        (6)  2  Ves.  Sen.  407.        (c)  1  Y.  &  C.  C.  C.  171. 
>  S.  C,  6  H.  L.  Cas.  217 ;  3  Jur.  N.  S.  699 ;  26  L.  J.  Ch.  825. 
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bation,  be  was  not,  after  asfluming  to  act  as  sole  tnistee,  entitled  to  post- 
pone tbe  sale  to  bit  sister^s  prejudice. 
g{.  Tbat  tbe  son  was  cbargeable  witb  tbe  value  of  tbe  collieiy  at  tbe  end  of  a 
year  from  tbe  testator^s  deatb,  and  witb  interest  at  42.  per  cent,  and  tbat 
the  value  ought,  under  the  circumstances,  to  be  calculated  at  the  aggregate 
amount  of  the  actual  annual  profits  treated  as  deferred  payments.' 

Tms  was  an  appeal  from  a  decree  on  further  directions,  made 
by  Yice-Chancellor  Kindkrsley.  The  case  is  reported  below  in 
the  first  volume  of  Mr.  Drewry's  Reports,  p.  576,  where  the  will 
on  which  the  question  depended,  and  the  facts  of  the  case,  are 
fully  set  out.    The  following  is  a  short  abstract  of  them :  — 

Thomas  Devey  Wightwick  (the  testator  in  the  cause)  was 
entitled  to  considerable  real  and  personal  estate,  including  a  lease- 
hold colliery  and  some  canal  shares.  By  his  will  he  devised  an 
estate  called  Little  Bloxwich  to  his  son  Stubbs  Wightwick  (the 
defendant),  and  he  gave. all  his  other  real  and  personal  estate  to 
John  Fryer  and  William  Tarratt,  their  heirs,  executors,  and  assigns, 
upon  trusts  thus  expressed :  ^'  Upon  the  special  trust  and  con- 
fidence that  they  the  said  John  Fryer  and  William  Tarratt,  or  the 
survivor  of  them,  or  the  heirs,  executors,  or  administrators  of  such 
survivor,  do  and  shall  at  some  convenient  and  proper  period,  with 
the  approbation  of  my  said  son  Stubbs  Wightwick,  absolutely 
sell  and  dispose  *  of  all  and  singular  my  said  real  and  per-  *  804 
sonal  estates  and  efiects,  and,  after  converting  the  same  into 
money,  stand  possessed  thereof  for  the  purposes  in  this  my  will,  or 
in  any  codicil  hereafter  to  be  by  me  executed,  named  or  to  be 
named ;  that  is  to  say,  by  the  ways  and  means  aforesaid,  or  by  mort- 
gage thereof,  or  out  of  the  rents  and  proceeds  if  more  convenient, 
raise  the  sum  of  10002.,  and  place  the  same  out  at  interest,  or  invest 
it  in  the  funds,  for  the  benefit  of  my  granddaughter  Cecilia  Lord 
as  hereinafter  mentioned  and  subject  to  the  said  sum  of  1000/.  to 
the  use  of  my  said  granddaughter,  upon  trust  that  my  said  trustees 
and  the  survivor  of  them,  and  the  heirs,  executors,  and  adminis- 
trators of  such  survivor,  do  stand  seised  and  possessed  of  my  said 
real  and  personal  estate  for  the  purpose  of  raising  and  paying,  in 
the  next  place,  one  annuity  or  yearly  sum  of  302.  per  annum  unto 
my  housekeeper  Ann  Beech.  And  subject  as  aforesaid  for  the 
purpose  of  raising  and  pajring  to  my  daughter  Lucy  Lord  such  an 

1  Wightwick  V.  Lord,  6  H.  L.  Cas.  217 ;  Lewin  Trusts  (5th  Eng.  ed.),  246, 
248. 
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annuity  or  yearly  sum,  for  and  during  the  term  of  her  natural  life, 
as  shall  be  200Z.  a  year  over  and  besides  one-half  share  of  the 
yearly  income  and  produce  of  my  real  and  personal  estates  (exclu* 
sive  of  the  settled  estate  so  hereinbefore  limited  to  my  son)  ;  my 
intention  being  that  my  said  daughter  shall  have  aud  enjoy  an 
equal  yearly  income  with  my  son  during  the  teim  of  her  natural 
life,  choosing  to  reckon  (perhaps  a  little  overdone)  the  estate  I 
have  hereinbefore  limited  to  him  in  fee,  and  which  was  his  late 
mother's  jointure,  at  200Z.  a  year."  "Provided,  nevertheless, 
that  it  is  my  wish  and  intention  that  my  said  daughter's  annuity 
shall  in  no  case  exceed  the  sum  of  6002.  per  annum,  and  that  any 
overplus  in  produce  of  my  real  and  personal  estates  so  ^ven  and 
devised  to  my  said  trustees,  after  payment  of  6001,  a  year  to  my 
daughter  and  400/.  a  year  to  my  son,  shall  go  and  be  paid  to  my 

said  son.    And  I  wish  it  to  be  understood  by  my  said  trus- 
*  805   tees  that  what  I  call  ihterest  and  produce  *  of  my  personal 

estate  is  not  the  income  derived  from  the  mines,  but  ihe 
profit  arising  after  laying  by  and  deducting  thereout  at  least  10 
per  cent  per  annum  to  reimburse  and  pay  back  the  capital  expended 
in  the  plants  and  necessary  wear  and  tear.  And  my  mind  and 
will  further  is,  that  the  interest  of  the  lOOOZ.,  so  hereinbefore 
given  to  my  said  trustees  for  the  benefit  of  my  granddaughter, 
shall  be  applied  by  them  in  the  maintenance  of  my  said  grand- 
daughter until  her  age  of  twenty-one  years  or  day  of  marriage, 
which  shall  first  happen,  when  the  said  sum  of  1000^  shall  be  paid 
to  her  for  her  absolute  benefit  and  disposal,  and  subject  to  the 
raising  the  said  sum  of  lOOOZ.  for  the  benefit  of  my  said  grand- 
daughter, to  the  said  annuity  of  80Z.  per  annum  to  my  said 
housekeeper,  and  the  said  annuity  so  not  to  exceed  600{.  per 
annum  to  my  said  daughter.  I  do  hereby  give,  devise,  bequeath, 
direct,  limit,  and  appoint  all  my  real  and  personal  estate  and  efiects 
whatsoever  and  wheresoever  unto  my  said  son  Stubbs  Wightwick, 
his  heirs,  executors,  administrators,  and  assigns,  to  hold  to  him  my 
said  son  Stubbs  Wightwick,  his  heirs,  executors,  administrators, 
and  assigns  for  ever,  and  to  and  for  no  other  use,  trust,  intent,  or 
purpose  whatsoever.  And  I  beg  leave  to  state  to  my  said  trustees 
that,  although  I  have  apparently  placed  a  great  burden  on  their 
shoulders,  yet  it  must  be  obvious  to  them  that  my  son,  on  satisfac- 
torily securing  out  of  any  specific  parts  of  my  property  my  grand- 
daughter's, daughter's,  and  housekeeper's  respective  moneys  and 
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annuities,  he  may  be  let  into  the  actual  possession  and  manage- 
ment of  the  whole  of  my  property,  without  throwing  any  particular 
trouble  on  my  said  trustees.  And  I  do  hereby  appoint  my  said 
son  Stubbs  Wightwick,  and  the  said  John  Fryer  and  William  Tar- 
ratt,  executors  of  this  my  last  will." 

The  two  trustees  disclaimed  and  renounced. 

•  The  son  alone  proved  the  will.  He  sold  and  converted  *  806 
into  money  the  personal  estate,  except  the  colliery  and  the 
canal  shares.  He  carried  on  the  colliery  until  it  was  worked  out, 
and  the  profits  after  deducting  102.  per  cent,  according  to  the 
directions  in  the  will,  amounted  to  27,0002.  The  personal  estate, 
exclusive  of  the  colliery  and  the  canal  shares,  was  insufficient  for 
payment  of  the  testator's  debts.  The  son  paid  the  deficiency  out 
of  his  own  moneys,  keeping  on  foot  the  debts  which  he  had  so 
paid  as  against  the  estate,  and  the  question  was  as  to  the  extent  of 
his  rights  against  the  estate  in  respect  of  those  payments,  and 
of  his  liability  in  respect  of  his  receipts  on  account  of  the  collieiy 
and  canal  shares. 

The  plaintifif 's  annuity  of  600Z.  per  annum  had  been  paid  so 
long  as  the  colliery  was  carried  on,  but  had  since  fallen  into 
arrear.  , 

The  Yice-Chancellor  decided:  First,  that  the  personal  estate 
was  primarily  applicable  to  pay  the  debts  in  exoneration  of  the 
real  estate.  Secondly,  that  with  regai'd  to  the  payment  of  debts, 
the  son  had  a  right  to  have  applied,  in  payment  of  those  debts, 
permanent  personal  property  in  exoneration  of  the  wasting  per- 
sonal property  which  consisted  of  the  leasehold  mines.  Thirdly, 
that  the  lOL  per  cent  deduction,  to  be  set  apart  to  restore  capital, 
with  its  accumulations,  constituted  personal  estate,  which  the  son 
had  a  right  to  have  applied  to  pay  the  debts  in  exoneration  of  the 
wasting  property.  Fourthly,  that  in  respect  of  any  balances  which 
should,  upon  the  taking  the  further  account,  appear  to  be  due  to 
the  son  in  respect  of  over-payments  for  debts  beyond  the  assets 
applicable  to  the  payment,  he  will  be  entitled  to  interest  upon  all 
those  balances. 

From  this  decree  both  parties  appealed,  the  defendant 
*  against  the  whole,  and  the  plaintifif  on  the  third  and    *807 
fourth  of  the  above  points. 

Mr.  Boltj  Mr.   Campbell^  and  Mr.   Chapman  Barber^  for  the 
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plaintiff.  —  The  plaintiff  was  entitled  to  have  the  deficiency  of  the 
income  in  any  one  year,  to  answer  the  annuity  of  600Z.  a  year 
made  good  out  of  the  surplus  of  former  years.  In  the  accounts 
the  colliery  must  be  taken  at  the  amount  which  it  has  produced, 
for  the  defendant,  by  improperly  omitting  to  sell  it,  has  preyented 
its  value  from  being  ascertained.  The  defendant  cannot  have 
interest  on  the  debts  paid  by  him,  when  none  is  allowed  on  the 
plaintiff's  annuity. 

They  referred  to  The  Draperfi^  Company  v.  DaviSy  (a)  Tew  v. 
Earl  of  Wintertonj  (i)  Anderson  v.  Dwyer^  ((?)  WiUcoci$  v. 
Butcher  J  (rf)  Aylmer  v.  Aylmer.  («) 

The  Solidtor-Q-eneraly  Mr.  MalinSj  and  Mr.  Welfordj  for  the 
defendant.  —  If  the  colliery  had  been  sold,  it  would  have  been 
impossible  to  pay  the  plaintiff  the  annuity  of  600/.  The  proper 
mode  of  taking  the  accounts  is  to  charge  the  defendant  with  the 
value  at  the  testator's  death  with  interest. 

Mr.  OampbeUj  in  reply. 

December  22. 

The  Lobd  Justice  Knight  Bruce.  —  In  this  case  the  disclaimer 
and  renunciation  of  Mr.  Fryer  and  Mr.  Tarratt,  the  trustees 
*  808  and  two  of  the  *  executors  appointed  by  Mr.  Wightmck's 
will,  which  was  proved  by  his  son  alone,  appears  to  me  not 
an  immaterial  circumstance.  The  present  Mr.  Wightwick  chose 
to  act  solely  as  the  testator's  executor,  and  to  act  also  as  the  sole 
trustee  of  the  will,  with  respect  to  the  realty,  equally,  and  the 
personalty ;  and  so  undertook  the  task  of  performing  duties  to 
the  proper  fulfilment  of  which  his  interest  was  or  might  be  opposed, 
precluding  himself  from  the  possibility  of  making  profit  of  the 
trust,  and  from  the  possibility  of  withholding  (if  in  any  circum- 
stances he  could  have  withheld)  "  the  approbation  "  mentioned  in 
the  will  capriciously,  arbitrarily,  or  with  a  view  to  the  interest 
more  of  himself  than  of  his  sister.  How  the  matter  would  have 
stood  if  Mr.  Fryer  and  Mr.  Tarratt,  or  either  of  them,  had  accepted 

(a)  2  Atk.  211.  (<2)  16  Sim.  866. 

(6)  1  Ves.  Jr.  461.  (e)  1  Moll.  87. 

(c)  1  Sch.  &  Lef.  SOI. 
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and  acted  in  fhe  executorship  and  trusteeship,  I  give  no  opinion ; 
but  upon  the  undisputed  facts  before  us,  taken  together,  including 
of  course  the  amount  and  state  of  the  debts  and  assets,  it  was,  I 
conceive,  as  between  Mr.  Stubbs  Wightwick  and  his  sister,  the 
duty  of  the  former  with  all  conyenient  speed  (that  is  to  say,  with 
diligence  after  the  testator's  death)  to  sell  and  convert  into  money 
the  whq^e  of  his  convertible  personal  property.  The  colliery,  how* 
ever,  was  not  sold,  and  there  may  have  been  prudence  in  not 
selling  it.  Nevertheless,  as  I  apprehend,  it  follows  that  the  capital 
of  the  testator's  personal  estate  must  substantially  in  some  shape 
have  the  benefit  of  the  whole  of  the  clear  income  and  proceeds  of 
the  colliery,  until  the  time  when  in  1840  it  was  worked  out.  K 
this  is  so,  every  difficulty  in  the  case  probably  is  removed.  The 
defendant  must,  I  conceive,  be  allowed  his  reasonable  expenditure 
on  the  colliery,  to  the  same  extent  as  if  it  had  been  in  every  sense 
proper  for  him  to  continue  it  ajid  carry  it  on  for  his  sister's  benefit 
and  his  own.  Observations  similar  in  principle  must  be  applica- 
ble, I  think,  to  the  canal  shares,  which  are  still  a  subsisting 
property. 

*  These  views,  in  which  my  learned  brother  agrees,  have    *  809 
rendered  it  incumbent  on  us  to  redraw  the  ordetr,  on  further 
directions,  which,  after  more  than  one  ineffectual  sketch  by  each  of 
us,  we  have,  as  we  hope,  succeeded  in  doing. 

His  Lordship  will  state  the  minutes,  the  result  of  considerable 
deliberation  by  us.  They  do  not  include  any  provision  for  interest 
on  arrears  (if  any),  an  omission  intentional  on  jour  part.  But 
they  do  contain,  advisedly,  a  direction  in  favour  of  the  plaintiff,  as 
to  her  costs  of  the  suit,  from  its  commencement  to  this  time, 
except  those  of  her  appeal,  — as  to  which  there  will  be  no  costs  on 
either  side.  She  will  take  back  her  deposit,  end  receive  on  account 
her  brother's  deposit. 

My  reasons  for  concurring  in  disposing  of  the  costs  as  we  now 
dispose  of  them  consist  (in  addition  to  what  I  have  stated)  of  the 
circumstance  that,  under  the  will  (subject  only  to  the  plaintiff's 
title  to  a  portion  of  the  income  of  the  testator's  property  during 
her  life,  and  to  the  small  life  annuity  of  Mrs.  Beech),  the  whole  of 
the  property  belongs  absolutely  to  the  defendant,  Mr.  Wightwick, 
beneficially  as  well  as  legally ;  the  legacy  of^the  plaintiff's  daugh- 
ter having  been  paid,  and  the  further  circumstance  that  this  de- 
fendant, who,  as  a  trustee  for  the  plaintiff,  owed  duties  to  her  not 
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performed,  has  been  throughout,  if  not  wholly  wrong,  at  least 
much  more  in  the  wrong  than  she  has  been. 

The  provisional  order  allowing  her  400?.  a  year  will  be  con- 
tinued. 

The  Lord  Justice  Turner  (after  reading  the  material  parts  of 
the  will)  said :  If  the  property  had  been  sufficient  for  the 

*  810    purpose,  the  proper  course  would  have  been  to  *  set  apart 

6666Z.  13«.  4(2.  consols  for  the  daughter's  annuity.  And  if 
the  son  had  desired  to  be  let  into  possession,  double  that  amount 
must  have  been  set  apart  for  answering  the  daughter's  annuity  of 
iOOl.  a  year. 

The  son  would  then  h'ave  had  a  right  to  insist  on  the  mine  being 
carried  on,  and  the  property  would  haye  been  held  by  the  trustees 
in  trust  to  raise  1000/.,  then  to  pay  Mrs.  Beech's  annuity,  then  to 
pay  the  daughter  200Z.  a  year,  and  divide  the  surplus  income  be- 
tween the  son  and  the  daughter  equally,  if  under  800/.,  but  if  it 
should  exceed  that  sum,  then  upon  trust  to  pay  400/.  to  the  daugh- 
ter and  the  rest  to  the  son.  The  trustees  did  not  act  in  the  trust, 
and  the  son  assumed  the  trust.  He  must,  consequently,  be  in  the 
same  position  as  that  in  which  the  trustees  would  have  been. 

So  matters  would  have  stood  if  the  property  had  been  sufficient 
for  payment  of  the  debts.  This,  however,  was  not  the  case.  There 
were  debts,  and  the  personal  estate  could  not  reach  the  trustees 
until  the  debts  were  paid.  The  son  as  executor  was  bound  to 
pay  the  debts  before  handing  over  the  personal  estate  to  the 
trustees. 

The  whole  personal  estate  in  the  hands  of  the  son,  therefore, 
ought  to  have  been  converted,  and  the  debts  paid  out  of  the 
proceeds. 

The  son,  however,  did  not  make  the  conversion,  but  assumed  to 
deal  with  the  property  as  trustee  before  the  trust  arose.  Large 
profits  arose,  and  were  dealt  with  as  if  arising  under  the  trust. 
They  could  not,  however,  properly  be  so  dealt  with,  since  the  capi- 
tal &om  which  they  arose  never  belonged  to  the  trust.  That 
capital,  and  all  the  profits  which  arose  from  it,  ought  to  go 

*  811    back  to  *  the  fimd  from  which  it  was  diverted,  namely,  the 

general  personid  estate. 
There  is  no  specific  bequest  of  any  part  of  the  personal  estate  to 
alter  this,  nor  is  there  any  specific  bequest  to  the  trustees,  though 
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there  might  have  been  a  right  to  ei\joj  in  specie  under  the  trust 
when  and  so  far  as  the  trust  arose. 

The  case  was  spoken  to  on  a  subsequent  day  upon  the  minutes, 
which,  after  considerable  discussion,  were  ultimately  settled  as 
follows :  — 

Declare  that  the  personal  estate  of  Thomas  Devey  Wightwick, 
the  testator  in  the  pleadings  named,  was  the  primary  fund  for  the 
payment  of  his  funeral  and  testamentary  expenses  and  debts,  and 
declare  that  it  was  the  duty  of  the  defendant  Stubbs  Wightwick, 
as  the  executor  of  the  said  testator,  to  apply  the  said  personal 
estate  in  the  payment  of  the  said  expenses  and  debts,  before  apply- 
ing the  same  or  any  part  thereof  upon  the  trusts  declared  by  the 
said  testator's  will. 

Declare  that  the  defendant,  having  assumed  to  himself  the  exe- 
cution of  the  trusts  of  the  said  will,  was  not  entitled  to  derive  to 
himself  any  benefit  from  the  execution  thereof. 

Declare  that,  having  regard  to  the  condition  and  amount  of  the 
said  testator's  personal  estate,  and  to  the  amount  of  his  debts  as 
appearing  by  the  said  Master's  report  dated  the  first  day  of  June, 
1850,  the  whole  of  the  said  personal  estate,  including  the  colliery 
and  canal  shares  in  the  said  report  mentioned,  ought  to 
have  been  *  sold  and  converted  into  money,  in  order  to  the  *  812 
payment  of  the  said  expenses  and  debts. 

Inquire  what,  at  the  end  of  one  year  next  after  the  death  of  the 
said  testator,  was  the  amount  of  the  said  testator's  personal  estate 
which  had  then  been  realized,  and  the  value  of  such  parts  thereof, 
including  the  said  colliery  and  canal  shares,  as  had  not  then  been 
realized. 

Declare  that,  in  making  the  aforesaid  inquiry,  the  said  colliery 
ought  to  be  valued  at  a  sum  equal  to  the  aggregate  amount  of  the 
net  profits  which  were  made  therefrom  in  the  year  next  afl;er  the 
death  of  the  said  testator,  and  of  a  sum  equal  to  the  value  of 
the  several  and  respective  amounts  of  the  net  profits  which  were 
made  therefrom  in  each  year,  from  the  termination  pf  the  said  first 
year  up  to  and  including  the  year  1840,  reckoning  such  several  and 
resi>ective  amounts  as  deferred  payments  accruing  due  respectively, 
at  the  termination  of  the  several  years  in  which  the  same  were 
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respectively  realized ;  and  let  the  value  of  such  deferred  payments 
be  ascertained  accordingly. 

Declare  that,  in  making  the  aforesaid  inquiry,  the  canal  shares 
ought  to  be  valued  at  a  sum  equal  to  the  present  value  thereof, 
together  with  a  sum  equal  to  the  aggregate  amount  of  the  net  in- 
come made  therefrom  in  the  year  next  after  the  death  of  the  said 
testator,  and  of  a  sum  equal  to  the  value  of  the  several  and  respec- 
tive amounts  of  the  net  income  which  has  been  made  therefrom  in 
each  year,  from  the  termination  of  the  said  first  year,  reckoning 
such  several  and  respective  amounts  of  net  income  as  deferred  pay- 
ments accruing  due  respectively  at  the  termination  of  the  several 
years  in  which  the  same  were  respectively  realized,  after  allowing 
to  the  said  defendant  the  advances  made  by  him  in  respect 
*  818  of  *  the  allocation  moneys  in  the  said  report  mentioned, 
and  interest  thereon '  at  ihe  rate  of  42.  per  cent  per  annum, 
from  the  time  when  such  allocation  moneys  were  respectively 
paid;  and  let  the  value  of  the  said  canal  shares  be  ascertained 
accordingly. 

Declare  that  the  personal  estate  of  the  said  testator,  which 
ought  to  have  been  held  upon  the  trusts  declared  by  the  said  will, 
consists  of  what,  upon  the  making  of  tYie  said  inquiry,  shall  be 
found  to  be  the  amount  and  value  of  the  said  testator's  personal 
estate  and  effects  realized  and  unrealized,  as  aforesaid,  after 
deducting  therefrom  the  amount  of  the  said  testator's  funeral  and 
testamentary  expenses  and  debts,  and  of  any  interest  which  ac- 
crued upon  any  of  the  said  debts,  in  the  year  next  after  the  death 
of  the  said  testator. 

Inquire  what  was  the  amount  of  the  said  testator's  personal 
estate  which  ought  to  have  been  held  upon  the  trusts  declared  by 
the  said  will,  having  regard  to  the  aforesaid  declarations. 

Declare  that  the  said  defendant  ought  to  be  charged  with 
interest  at  the  rate  of  42.  per  cent  per  annum,  upon  such  amount  from 
the  end  of  one  year  next  after  the  death  of  the  said  testator. 

Declare  that  the  capital  of  the  property  which  ought  to  have 
been  held  upon  the  trusts  declared  by  the  said  will,  consists  of  all 
the  said  testator's  real  estates,  other  than  those  by  the  said  will 
appointed  to  the  said  defendant  under  the  power  of  appointment 
therein  referred  to,  and  of  what  upon  the  inquiry  aforesaid  shall 
be  found  to  be  the  amount  of  the  said  testator's  personal  estate 
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which  ou^t  to  have  been  held  upon  such  trusts,  and  that  the 
income  of  the  said  testator's  real  and  personal  estate, 
*  which  ought  de  anno  in  annum  to  have  been  held  and  *  *  814 
applied  upon  the  sai^  trusts,  consists  in  the  fii*st  year  next 
after  the  death  of  the  said  testator,  of  the  rents  and  profits  of  the 
said  real  estates,  and  after  the  expiration  of  the  same  first  year  of 
the  said  rents  and  profits,  and  of  the  interest  with  which  the  said 
defendant  is  chargeable  as  aforesaid. 

Declare  that  such  annual  income  ought  in  the  first  place  to 
have  been  applied  in  payment  of  interest  at  4Z.  per  cent  per  annum 
upon  the  legacy  of  10002.  given  to  Cecilia  Lord,  the  said  testator's 
granddaughter,  until  she  attained  the  age  of  twenty-one  years,  and 
that  upon  her  attaining  that  age  the  said  legacy  of  10002.  was  pay- 
able and  ought  to  have  been  paid  out  of  the  capital  of  the  said 
real  and  personal  estate  which  ought  to  have  been  held  upon  the 
trusts-  aforesaid,  pro  rata,  according  to  the  respectiye  value  and 
amount  of  such  real  and  personal  estate. 

Declare  that,  subject  as  aforesaid,  the  said  annual  income  ought 
to  have  been  applied  in  payment  to  the '  said  Ann  Beech  of 
the  annuity  of  30/.  given  to  her,  and  then  in  payment  to  the 
said  plaintiff  of  the  annuity  of  200Z.  given  to  her,  and  that  the  said 
plaintiff  was  and  is  further  entitled  to  one  moiety  or  equal  half- 
part  of  the  surplus  of  the  said  annual  income  after  such  payments 
thereout  as  aforesaid,  to  an  amount  not  exceeding  400/.,  over 
and  above  the  said  annuity  of  200/. 

Declare  that  any  deficiency  of  the  r^nts  and  profits  of  the  said 
real  estates  in  the  first  year  next  afl»r  the  death  of  the  said  testa- 
tor, for  payment  of  the  said  annuity  of  200/.,  was  chargeable  in 
favour  of  the  said  plaintiff,  upon  the  capital  of  the  said  real  and 
personal  estate  which  ought  to  have  been  held  upon  the 
tniats  aforesaid  according  *  to  the  then  respective  value  and  *  815 
aDionnt  of  such  real  and  personal  estate. 

Inquire  whether  any  and  what  part  of  the  Great  Bloxwich  estate 
in  1^6  pleadings  of  this  cause  mentioned  has  been  sold,  and  when 
and  by  whom  and  for  what  amount,  and  what  was  the  net  amount 
of  the  proceeds  of  such  sale  (if  any),  after  deducting  the  expenses 
attending  the  same,  and  when  and  by  whom  such  net  proceeds 
were  received,  and  how  the  same  were  applied. 

Inquire  what,  having  regard  to  the  declarations  aforesaid,  was 
the  amount  of  the  income  which  in  each  year  since  the  death  of 
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the  said  testator  ought  to  have  been  held  and  applied  npon  the 
trusts  of  the  said  will ;  and  what,  having  regard  as  aforesaid,  was 
the  amount  which  in  each  year  since  the  death  of  the  said  testator 
ought  to  have  been  paid  to  the  said  plaintiff  in  respect  of  her  said 
annuity  of  200/.,  and  her  moiety  of  the  surplus  income  ;  and  what 
(if  any  thing)  is  now  due  to  the  said  plaintiff  in  respect  of  her 
said  annuity  and  moiety  of  income,  having  regard  to  the  payments 
which  have  been  made  to  her  and  to  what  she  is  chargeable  with 
for  housekeeping. 

Reserve  the  consideration  of  the  question  whether  the  plaintiff 
is  entitled  to  any  and  what  increase  oC  her  annuity  in  case  it  shall 
appear  that  any  part  of  the  said  Great  Bloxwich  estate  has  been 
sold. 

Declare  that  the  defendant  Stubbs  Wightwick  is  not  entitled  to 
any  costs  of  this  suit  up  to  the  present  time,  except  his  costs  of 
the  two  petitions  of  appeal ;  and  that  the  plaintiff's  costs  of  this 
suit  up  to  the  present  time,  including  her  costs  of  the  said  two 
petitions  of  appeal,  and  the  defendant's  costs  of  the  said  two  pe- 
titions of  appeal  ought  to  be  paid  out  of  the  capital  of  the  real 
and  personal  estate,  which  ought  to  have  been  held  upon  the  tmsts 
aforesaid. 


♦  816  ♦  WELLS  V.  WALES. 

1855.    January  31.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Special  order  made  by  the  Lord  Chancellor,  that,  instead  of  the  sum  pajrable 
under  the  6th  Order  of  25th  October,  1852,  as  a  further  fee  for  the  certificate 
upon  the  passing  of  a  receiTcr^s  and  manager's  account,  there  should  be  paid 
such  a  fee  as  the  Judge  to  whose  Court  the  cause  was  attached  should  tiiiiik 
reasonable. 

In  another  case  the  Lord  Chancellor  directed  the  fee,  under  the  same  order,  to 
be  paid  on  each  100/.  of  the  net  profits  of  the  business  over  which  the  receiver 
and  manager  had  been  appointed. 

Bt  the  schedule  to  the  6th  of  the  Orders  of  the  25th  October, 

1852,  it  is  ordered,  that  the  fees  to  be  collected  by  means  of 

stamps  in  the  Judge's  chambers  shall  be,  —  ^^  For  every  certaficate 

or  report,  11. ;  and  for  every  certificate  upon  .the  passing  of  a  re- 
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ceWer's  and  consignee's  account  a  farther  fee,  in  respect  of  each 
100/.  received,  of  ten  shillings/'   . 

The  above-mentioned  orders  purport  to  be  made  in  pursuance  of 
the  Act  15  &  16  Vict.  c.  80 ;  by  the  38th  section  of  which  Act  it  is 
provided  '^  that  no  greater  amount  of  fees  shall  be  payable  by 
the  suitors  of  the  said  Court  to  the  officers  thereof,  in  respect  of  the 
business  to  be  conducted  before  the  Master  of  the  Rolls  and  the 
Vice-Chancellors  respectively  sitting  at  chambers,  and  their  respec- 
tive chief  clerks,  than  is  now  levied  in  respect  of  similar  or 
analogous  business  in  the  Master's  offices." 

By  an  order  made  in  the  above  cause,  the  defendant,  who  was 
one  of  the  executors  and  trustees  of  the  will  of  the  testator,  was 
appointed  receiver  of  the  rents  and  profits  of  the  real  and  also  of 
the  outstanding  personal  estate  of  the  testator,,  and  manager  of 
the  testator's  business,  withotit  giving  security  and  without  salary  ; 
and  he  was  directed  to  carry  on  the  business  with  the  personal 
estate  of  the  testator,  and  to  pass  his  accounts  yearly  before  the 
Judge. 

The  receiver  brought  in  his  first  yearly  account  to  be  passed, 
from  which  it  appeared  that  the  gross  amount  of  receipts 
daring  the  year  amounted  to  16,0002.  and  upwai*ds,  *  and  *  817' 
upon  this  sum  the  Vice-Chancellor's  Stuart's  chief  clerk 
required  payment  of  10«.  in  respect  of  each  1002.  received  pur- 
suant to  tlie  above  order. 

On  the  part  of  the  receiver  it  was  contended  that  the  ad  valorem 
duty  of  108.  per  cent  was  payable  not  in  respect  of  the  gross  re- 
ceipts, but  only  in  respect  of  the  actual  profit  derived  from  the 
buainess  during  the  year  (that  is  to  say),  on  1183Z.  28.  2d. ;  that 
a  distinction  must  be  drawn  between  the  defendant's  receipts  as 
manager  and  his  receipts  as  receiver ;  that  in  managing  the  busi- 
ness he  was  performing  the  same  duties  as  would  have  been  per- 
formed by  the  trustees  of  the  will,  if  they  had  continued  to  carry 
on  the  trade;  that  they  would  have  passed  their  accounts  and 
paid  the  profits'  only  to  the  receiver,  upon  which  alone  the  ad 
valorem  duty  would  have  been  payable  under  the  above  order; 
that  the  union  of  the  two  characters  of  manager  and  receiver  in 
the  same  person  did  not  afiect  the  result  and  make  a  larger  amount 
of  duty  payable  than  would  have  been  payable  if  one  person  had 
been  manager  and  another  receiver. 

The  chief  clerk,  however,  declined  to  alter  his  view  of  the  matter, 
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and  the  point  being  referred  to  the  Yice-Chancellor,  he  confirmed 
the  chief  clerk's  decision. 

Mr.  Speed  now  renewed  the  application  before  the  Lord  Chan- 
cellor, and  asked  for  an  order  authorizing  the  officer  of  the  Court 
to  receive  the  ad  valorem  duty  on  the  amount  of  the  actual  profits 
only. 

The  Lord  Chancellor.  —  Under  the  circumstances  of  the 
present  case,  I  shall  make  a  special  order  that  instead  of  the  sum 
payable  as  a  further  fee  for  the  certificate  on  the  passing  of  this 

receiver's  accounts,  there  shall  be  paid  such  a  fee  as  the 
*  818    *  Judge  to  whose  Court  this  cause  is  attached  shall  think 

reasonable. 

(NOTB.)  • 

WASTELL  V.  LESLIE. 

On  the  12th  Januaiy,  1S58,  a  similar  application  was  made  to  Uie  Lord 
Chancellor  by  Mr,  Speedy  in  the  case  of  Wastell  v.  Leslie,  where  a  manager 
and  receiYer  had  been  appointed  for  the  purpose  of  carrying  on  the  business  of 
a  lunatic  asylum.  In  that  case  it  appeared  that  the  average  annual  income  of  the 
asylum  was  about  14,000^.  per  annum,  and  the  annual  expenditure  about  12,00(tf ., 
leaving  a  yearly  profit  of  2000Z.  On  the  16th  February,  1858,  hia  Lmtkhip 
having  in  the  mean  time  considered  as  to  the  propriety  of  making  a  new  order  to 
modify  the  existing  order,  or  of  making  a  special  order  to  meet  the  exigeD<7  x>f 
the  case,  directed  the  fee  of  IO9.  to  be  paid  on  each  1002.  of  the  net  profits. 


VIVIAN  V.  COCHEANE. 

1854.  December  11.  1855.  January  31.  February  2.  Before  the  Lord 
Chancellor  Lord  Cramworth,  assisted  by  Mr.  Justice  Wiohtkan  and  Mr. 
Baron  Martin. 

By  the  decree  made  under  the  London  Tithe  Act  (87  Hen.  8,  c.  12),  it  is 
provided  that  the  inhabitants  of  London  shall  pay  2«.  9<2.  in  the  pound  for 
tithe  upon  the  rent  reserved ;  or  if  a  less  rent  is  reserved  by  reason  of  any- 
fine,  or  if  the  owners  are  also  occupiers,  then  the  tithe  is  to  be  paid  at  the 
same  rate  upon  the  rent  at  which  the  premises  were  last  letten  for  without 
fraud  or  covin :  Hdd^  that  the  decree  assumes  that  every  house  has  a  rent 
attached  to  it  or  representing  it,  and  except  in  case  of  invariable  rents  which 
have  remained,  or  are  assumed  to  have  remained,  unchanged  since  the  paa»- 
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iDg  of  tbe  Ad,  the  word  rvnt,  mi  there  used,  meanf  rack-rent,  end  where  the 
house  18  not  let,  it  meem  the  foil  yalue  to  let. 

The  defendant  was  the  lessee  of  premises  in  London,  which  were  let  for  a  term 
of  sixty  years  at  a  reserved  rent  (including  insurance)  of  1022.  10«.,  in  oon- 
nderation  of  the  lessee  laying  out  20002.  in  building  thereon ;  the  improred 
annual  Take  of  the  property  after  the  building  was  completed  was  2601. : 
MMf  that  under  the  statute,  the  defendant  must  be  considered  as  owner  of 
the  house  during  the  term,  and  that  the  tithe  must  be  paid  at  2s.  9d.  in  the 
pound  on  the  full  annual  value  of  2502. 

The  second  resolution  in  Skidmort  v.  BtU^  2d  Inst.  660,  to  the  effect  that  such 
houses  as  were  never  letten  to  farm,  but  inhabited  by  the  owner,  is  eamu 
omissus,  and  shall  pay  no  tithes  by  force  of  the  decree,  is  not  now  htw. 

This  was  an  appeal  by  the  defendant  from  the  decree  of  the 
Yice-Gbancellor  Wiobam,  made  on  the  24th  December,  1844.  The 
case  is  reported  in  the  fourth  Yolnme  of  Mr.  Hare's  Reports,  page 
167. 

The  question  in  the  cause  arose  upon  the  construction  of  the 
decree  made  under  the  London  Tithe  Act  (87  Hen.  8,  c.  12), 
which  provides  for  the  payment  of  2s.  9d.  *  in  the  pound  *  819 
for  tithes  upon  Hie  rent  reserved ;  or  if  a  less  rent  is  reserved 
by  reason  of  a  fine  or  of  the  owners  being  occupiers,  then  upon  the 
rent  at  which  the  premises  were  last  letten  for,  without  fraud  or 
covin.  The  Yice-Ghancellor  held,  under  the  circumstances  of  this 
case,  that  the  rent  contemplated  by  the  statute  was  to  be  calcu- 
lated upon  the  annual  value  to  let,  and  not  upon  the  rent  actually 
received. 

The  defendant  originally  appealed  to  the  Lord  Chancellor,  Lord 
Tbubo,  before  whom  the  appeal  was  heard  in  July,  1851.  On  the 
11th  November,  1851,  his  Lordship,  without  deciding  the  question, 
made  the  following  observations  in  directing  a  case  for  the  opinion 
of  the  Court  of  Common  Pleas.  After  shortly  stating  the  facts 
which  are  more  fully  given  below,  his  Lordship  proceeded :  *'  The 
question  in  this  cause  is  of  a  very  general  nkture>  and  must  be 
applicable  to  a  great  many  cases,  and  it  ss  one  of  pure  law, 
depending  wholly  on  the  construction  of  the  Act  of  Parliament ; 
and  such  being  the  nature  of  the  question,  and  its  applicability  to 
so  many  cases,  I  have  resolved  to  send  a  case  for  the  opinion  of 
the  Court  of  Common  Pleas.  I  should  be  sorry  to  add  to  the 
expense  of  this  litigation,  but  there  are  no  facts  in  dispute,  and 
the  case  turns  upon  the  construction  of  four  clauses  of  the  Act ; 
and  I  think  I  consult  the  interest  of  the  parties  in  the  cause  as 
TOL.  IV.  41  '    [  641  ] 
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well  as  the  public  interest  by  taking  this  courae,  as  the  expense 
of  the  case  bears  no  proportion  whatever  to  the  expense  which 
would  be  occasioned  by  an  appeal  to  the  House  of  Lords,  which  it 
is  highly  probable  would  follow  upon  my  decision.  I  would  only 
observe  that  the  judgment  of  the  Oourt  below  in  this  case  is  either 
misreported,  or  the  learned  Judge  decided  upon  an  impression 
that  the  facts  of  the  case  were  materially  different  from  what  by 

the  statement  of  the  case  they  appear  in  truth  to  have  been, 
*  820    and  the  judgment  *  seems  to  follow  from  reasoning  which 

resulted  from  the  incorrect  view  of  the  real  facts.  The 
judgment  is  founded  upon  the  supposed  fact  that  no  house  was  in 
existence  at  the  time  the  lease  was  granted,  and  that  therefore 
flie  rent  reserved  could  not  be  treated  as  a  rent  of  the  house  which 
was  built  after  the  lease  was  granted;  whereas  the  lease  itself 
recites  the  fact  that  the  house  had  been  rebuilt  before  the  lease 
was  granted  at  an  expense  of  20002.  The  mistake  appears  to 
have  arisen  from  confounding  an  agreement  which  had  been 
entered  into  before  the  houses  were  built  with  the  lease  which  was 
granted  after  the  houses  were  built.  How  far  that  mistaken  view 
of  the  facts  influenced  the  judgment  I  <am  not  prepared  to  say,  or 
perhaps  the  report  itself  may  be  incorrect.  .The  opinion  of  the 
Court  of  Common  Pleas  may  be  taken  at  a  comparatively  trifling 
expense,  and  the  present  state  of  business  ensures  a  speedy  deci- 
sion. Therefore  let  a  case  be  sent  to  the  Court  of  Common 
Pleas." 

The  parties  not  having  agreed  tipon  the  form  in  which  the  case 
was  to  be  submitted  to  the  Court  of  Common  Pleas,  before  the 
passing  of  the  Act  15  &  16  Vict.  c.  86  (by  the  62d  section^  of 
which  a  Court  of  Equity  is  empowered  to  determine  the  l^al 
rights  of  parties  without  directing  a  trial  at  law),  it  was  arranged 
that  the  appeal  should  be  heard  by  consent  of  the  Lord  Chancellor 
before  his  Lordship,'  assisted  by  two  of  the  Judges  of  the  Courts 
of  Common  Law.  His  Lordship  having  accordingly  invited  the 
attendance  of  Mr.  Justice  Wightman  and  Mr.  Baron  Martin  to 
assist  in  the  determination  of  the  question,  those  learned  Judges 
now  attended.  The  facts  of  the  case,  together  with  all  the  argu- 
ments and  authorities  cited,  are  so  clearly  and  fully  stated  in  the 
joint  opinion  which  was  delivered  by  Mr.  Justice  Wightman  on 
behalf  of  Mr.  Baron  Mabtin  and  himself,  that  it  would  be  super- 
fluous to  make  any  other  report. 
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*  Mr.  Daniel  and  Mr.  Speed  appeared  for  the  plaintiff,  *  821 
the  rector,  iu  support  of  the  Yice-Ghancellor's  decree. 

Mr.  MoUins  and  3l6r.  A.  J.  LewiSj  for  the  defendant,  the 
appellant. 

il&.  Danielj  in  reply. 

• 

At  the  conclusion  of  the  argument  the  learned  Judges  desired 
time  to  consider  the  question  which  had  been  submitted  to  them, 
and  on  the  81st  January,  1855,  Mr.  Justice  Wighthan,  on  behalf 
of  Mr.  Baron  Martin  and  himself,  delivered  the  following  joint 
opinion :  — 

1866.    Januaiy  81. 

My  Lord, — Your  Lordship  having  requested  my  brother  Martin 
and  myself  to  hear  the  case  argued  and  give  our  opinions  upon  it, 
I  have  now  to  state  to  your  Lordship  that  we  are  agreed  in  the 
opinion  which  I  now  proceed  to  deliver  to  your  Lordship. 

The  plaintiff  in  this  case  is  the  rector  of  the  parish  of  St.  Peter 
Le  Poer,  in  the  city  of  London,  and  the  defendant  represents  the 
National  Bank  of  Ireland^  occupying  the  house  No  18,  Old  Broad 
Street,  within  the  parish.  The  question  in  the  cause  is,  whether 
the  plaintiff,  as  rector  of  the  parish,  is  entitled  to  2«.  9d.  in  the 
pound  upon  250Z.,  the  annual  value  of  the  premises  to  let,  or  upon 
1021.  10«.,  the  rent  paid  for  them  to  the  governors  of  Christ's 
Hospital. 

^t  appears  that  in  1802  the  treasurer  of  Christ's  Hospital  agreed 
with  one  James  Stewart  to  let  to  him  the  site  of  the  house  in  ques- 
tion in  Old  Broad  Street,  upon  which  old  houses  had  stood, 
for  the  term  of  sixty  years  *  from  1808,  at  the  rent  of  84?.  •  822 
and  82.  a  year  for  insurance,  he  agreeing  to  lay  out  20007* 
in  building  a  new  house  on  the  same  site.  Stewart  assigned  his 
interest  in  the  agreeif  ent  to  Lee,  and  he  to  Harman. 

In  1807  the  governors  of  Christ's  fiospital,  by  an  indenture 
(reciting  the  agreement),  in  consideration  that  .Stewart,  Lee,  and 
Harman,  or  some  of  them,  had  expended  more  than  20002.  in 
rebuilding  the  premises,  and  in  consideration  of  the  rents  and 
coTcnants,  demised  the  house  No.  18,  Old  Broad  Street  (the  house 
in  question),  to  Harman  for  fifty-seven  years  at  the  yearly  rent  of 
922.   105.,  which  was  made  up  by  adding  81.  10«.  (the  land-tax 
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whioh  had  been  redeemed  by  the  leaeorg)  to  fbe  84{*,  the.  reat 
specified  in  the  agreement^  and  the  fortber  annual  snm  of  KX.  for 
insnrance  instead  of  8Z.,  making  t(^ther  102^.  lOa. 

In  1888,'  after  some  medne  assignmenta,  the  premises;  in  qnes- 
tion,  being  the  house  No.  18,  Old  Broad  Street,  were  assigned  to 
trustees  on  behalf  of  the  National  Bank  in  consideration  of  19501. 
paid  by  them  to  the  assignor. 

It  does  not  appear  that  the  premises  in  question,  or  any  pre- 
viously existing  on  the  same  site,  were  oyer  let  at  a  higher  rent 
than  1021.  lOa. 

The  case  was  heard  before  us  upon  appeal  to  the  Lord  Chan- 
cellor from  the  decree  of  the  Yice-Ghanoellor  Wigram,  who  was 
of  opinion  that  the  plaintiff  was  entitled  to  2$.  9d,  in  the  pound 
upon  the  annual  value  of  the  premises,  which  was  agreed  to  be 
850L,  and  not  upon  the  rent  paid  by  the  occupants* 

The  claim  of  the  plaintiff  is  founded  upon  the  decree  made 
*  828   in  pursuance  of  the  Statute  87  Hen.  8»  0..12,  and  *  which 
by  the  statute  is  to  have  the  force  of  an  Act  of  FarliaioenL 

The  decree  was  made  in  the  year  1545,  and  by-  it  tiie  inhabitants 
of  the  city  are  to  pay  their  tithes  to  the  parsons  Jind  vicars  of  the 
city  after  the  rate  of  2s.  9d.  of  every  20s.  rent  by  the  year  of  all 
houses,  shops,  warehouses,  cellars,  stables,  and  every  ^  them, 
within  the  city,  and  so  above  the  rent  of  20«*  by  the  year,  aspend> 
ing  from  10s.  to  20*.  according  to  the  rate  aforesaid. 

By  the  8d  dadse,  if  a  lease  is  made  of  any  dwelling-house,  ^., 
by  fraud  or  covin,  reserving  less  rent  than  accustomed,  or  without 
any  rent  reserved  by  reason  of  a  jGme  or  income  paid  beforehand, 
or  by  any  other  fraud  or  covin,  the  .tenant  shall  pay  for  tithes 
according  to  the  quality  of  such  rents  as  the  same  were  last  let 
for,  without  fraud  or  covin,  before  the  making  of  such  lease. 

By  tjie  4th  clause,  every  owner  of  a  house,  &c«,  occupying  the 
same  himself,  shall  pay  for  tithes  after  the  quantity  of  such  yearly 
rent  as  the  same  were  last  let  for,  without  frmd. 

By  the  7th  clause,  if  houses,  Ac,  are  let  over  by  the  farmers  of 
them,  the  lessees  or  occupiers  are  to  pay  tithes  upon  the  rent  they 
are  charged  with,  without  fraud. 

By  the  10th  clause,  if  a  house,  Ac,  with  garden,  Ao.,  belonging 
to  or  occupied  with  it  be  severed,  the  occupier  of  the  garden,  ^c-9 
so  severed  shall  pay  after  the  rate  of  the  rent  thereupon  reserved. 

The  14th  clause  provides  that  for  such  gardens  as  do  not  belong  to 
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a  maiiri[ott4Kmiie;  and  wliloir  any  fferson  holder  for  plearare 
and  for  hid  own  use,  no  tithes  slmll  be  *  payable ;  btxt  if  *  824 
anf  person  holding  such  garden,  containing  half  an  acre  or 
more,  make  any  yearly  profit  hereof  by  way  of  sale,  he  shall  pay 
titties  for  the  same  after  soch  rate  of  his  rent  as  in  the  decree  is 
first  specified.    ' 

By  the  20th  clause,  it  is  provided  that  if  any  person  takes  a 

tenement  for  less  rent  than  it  was  accnsiomed  to  be  let  for,  by 

reason  of  great '  ruin  or  decay,  bnming  or  suieh  l&e  occasion  or 

misfortune,  that  then  such  person  shall  pay  tithes  only  tipon  tibe 

rait  reserved  as  long  as  the  lease  riiall  endure.    These  are  the 

clauses  of  liie  decree  which  most  materially  bear  upon  the  present 

qvestioa,  and  which  were  chiefly  referred  to  upon'  the  argument. '  ' 

Throughout  tiie  whole  decree  the  reference  for  the  computation 

of  the  tithes  is  always  in  terms  to  tiie  rent,  and  in  no  part  of  it  is 

there  in  terms  any  reference  to  or  mention'  of  tiie  annual  value. 

If  ttie  decree  is  to  be  construed  according  to  the  literal  meaning  of 

tte  words  used,  many  persons  might  escape  the  payment  of  tithes 

in  respect  of  honses  which  it  would  hardly  be  the  intention  of  the 

framers  of  the  decree  to  exempt  from  such  payment.    A  hou»i 

which  had  ncrver  witiiin  memory  been  let  at  a  rent,  but  had  always 

been  in^the  occupation  of  tho  owner,  or, -if  let,^had  always  been  let 

at  a  pepper-oom  rent,  with  a  fine,  <ir  had  been  newly  constructed 

<m  a  mto  which  had  previously  been  a  pleasure  garden^  and  was 

eitlier  occupied  by  the  owner,*  or  let  at  a  pepper-corn,  with  a  Ane, 

0  would  not^  according  to  the  tehns  of  the  decree,  taken  literally,  be 

liable  to  pay  tithes,  as  there  would  be  no  rent  in  respect  of  which 

tiie  amoant  oould  be  asoertained: 

It  was  admitted,  on  the  part  of  the  defendant,  that  tiie 
^  terms  of  the  decree  were  not  to  be  so  strictiy  construed,  *  826 
and  that  in  cases  where  tiiere  was  no  rent  by  which  the  tithe 
eoold-  be  ascertained,  it  was  to  be  paid  according  to  the  annual 
value,  but  that  wherever  there  was  a  rent,  however  disproportionate 
to  the  annual-  vahie,  the^  tithe  was^  according  to  the  true  construe* 
tioA  t>f  tiie  decree,  to  be  ascertained  by  the  rent,  and  not  by  the 
value. 

If  the  annual  value  may  be  taken  as  a  criterion  for  the  amount 
oC  tiHie,  where  no  rent  is  payable  or  has  been  paid,  upon  a  liberal 
construction  of  the  terms  of  the  decree,  it  would  seem  reasonable 
to  extend  such  construction  to  cases  where  rents,  either  ancient  or 
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modem,  are  little  better  than  nominal,  and  afford  no  indication  of 
the  real  annual  value,  and  it  was  contended  for  the  plaintiff  that 
the  rent  was  the  criterion  only,  where  it  was,  when  first  created, 
in  the  nature  of.  a  rack-rent,  and  not  where  it  could  only  be  con- 
sidered, as  in  the  present  case,  in  the  nature  of  a  ground  rent,  or 
rent  in  respect  of  tlie  site  merely,  and  not  in  respect  of  the  house 
itself. 

There  is,  no  doubt,  some  difficulty  in  reconciling  this  view  of 
the  subject  with  the  terms  of  the  decree,  and,  upon  reference  to 
the  cases  in  which  the  proper  construction  to  be  put  upon  the 
decree  was  in  question,  and  which  were  cited  upon  the  argument, 
it  will  not  be  found  easy  to  reconcile  them  all  with  each  other,  or, 
in  respect  to  the  earlier  cases,  to  draw  any  certain  conclusion  from 
them. 

In  two  of  the  earliest  reported  cases,  Skidmare  y.  Bell  (a)  and 
Dwnn  Y.  Bwrrell^  Qi)  where  leases  of  houses  in  the  city  had  been 
granted,  rendering  the  ancient  and  accustomed  rent,  and 
*  826  also  paying,  at  the  *  same  time  with  the'  rent,  certain  por- 
tions of  a  sum  payable  by  way  of  fine,  which  portions  were 
so  spread  over  the  term  as  to  make  the  payment  of  the  fine  coez* 
tensive  with  the  term,  it  was  considered  by  Lord  Ohancellor  Ellb&- 
MSBE  in  the  first  case,  and  by  Lord  Keeper  Bacon,  assisted  by  the 
Chief  Justices  Montague  and  Hobabt  and  the  Justices  Doddbidqs 
and  Hatton  in  the  second,  that  tithe  should  be  payable  in  respect 
of  the  ancient  rent  only,  and  that  the  portions  of  the  fine,  though 
payable  at  the  same  time  with  the  rent,  were  not  rent ;  and  in  the 
former  of  those  cases,  Skidmore  v.  Bell^  (e)  it  was  considered 
that  houses  that  were  occupied  by  the  owners,  and  never  let  at  a 
rent,  were  not  to  pay  tithe  at  all,  and  that  such  a  case  was  eana 
(nnu9us  in  the  decree. 

In  the  case  of  Ivatt  v.  Warrenj  (d)  which  was  decided  a  year 
after  the  case  of  Dunn  v.  Burrellj  (6)  it  appeared*  that  one  Amabel 
Goxe  had  built  the  house  in  respect  of  which  the  tithes  were 
claimed,  partly  on  the  site  of  a  shed  and  partty  on  some  wasto 
ground  belonging  to  a  house  of  her  late  husband,  about  three  or 
four  years  before  the  suit,  and  that  Amabel  had  granted  a  lease  of 
the  new  house  to  Warren  for  twenty-one  years,  at  92.  per  year 
rent,  and  tiiat  20{.  was  paid  to  her  by  Warren  by  way  of  fine.    It 

(a)  2  List.  659.  (e)  S  lost.  630. 

(b)  1  £.  &  Y.  270.  (d)  8  Gvil.  lOM. 
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was  eontended  for  Warren  that  he  should  paj  no  tithe  at  all,  but 
it  was  held  in  the  Court  of  Exchequer  that  the  meaning  of  the 
decree  was  that  tithes  were  payable  for  houses  in  the  city  after 
the  rate  of  2«.  9d.  in  the  pound,  according  to  the  true  value  as 
the  same  were  worth  to  be  let  by  the  year,  and  tliat  if  the  house 
in  question  had  been  a  shed,  it  ought  to  be  discharged  of  tithe  no 
longer  than  it  continued  a  shed,  but,  being  converted  into  a  dwell- 
ing^ouse,  it  ought  to  pay  tithe  according  to  the  true  value. 
It  was  thereupon  *  ordered  that  24«.  9d.  should  be  paid  *827 
annually  for  tithe,  which  amounts  to  2«.  Qd.  in  the  pound 
upon  9/.,  the  annual  rent,  which  the  Court  appears  to  have,  con- 
sidered the  annual  value,  taking  no  liotice  whatever  in  the  judg- 
ment of  the  20/.  fine,  which  would  raise  a  presumption  that  the 
annual  value  was  greater  than  the  rent. 

The  next  case  is  that  of  Burgens  v.  SymaiMj  (a)  in  the  reign  of 
King  Charles  the  First.  *  The  case  turned  principally  upon  a  ques* 
tion  of  jurisdiction,  and  is  only  important  for  the  opinion  expressed 
by  the  Chief  Baron  Walter.  He  is  reported  to  have  said  that 
^*  he  could  sliow  the  case  adjudged  where  one  leased  a  house  in 
London  rendering  rent,  and  afterwards  purchased  the  same  house 

« 

in  fee,  and,  although  no  rent  was  then  paid,  the  parson  should 
have  his  tithe  according  to  the  last  rent  paid ;  but  if  any  one  builds 
a  new  house  and  inhabits  it,  or  leases  it  rent  free,  the  parson  shall 
not  have  tithe  or  remedy." 

In  the  case  of  Sheffield  v.  Pierce,  (&)  which  was  decided  in  the 
reign  of  King  Charles  the  Second,  it  was  held  in  the  Court  of 
Bzchequer  that  tithes  of  houses  in  London  were  to  be  paid  accord- 
ing to  the  improved  rent,  and  not  according  to  the  old  rent  payable 
at  fhe  time  of  the  decree. 

The  cases  to  which  we  have  referred  are  no  doubt  authorities, 
as  far  as  they  go,  in  favour  of  the  proposition  contended  for  by  the 
defendant,  that  the  tithe  is  to  be  estimated  by  the  existing  or  last 
rent  payable,  notwithstanding  that  from  the  circumstances  of  a 
fine  being  paid  it  may  be  inferred  that  the  premises  are  of 
greater  annual  *  value  than  the  rent ;  and  they  go  further  *  828 
flian  the  defendant  proposes,  as  in  two  of  them,  Skidmore 
T.  Sell  (c)  and  Burgess  v.  Symons,  (a)  it  was  said  that  tithe  was 
not  payable  by  the  decree  in  respect  of  a  house  which  had  never 

(a)  Lit.  Rep.  141.  (6)  S  Gwil.  508.         .  {e)  2  Inst  659. 
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been  let  at  a  rent ;  and  though  in  the  case  of  Ivait  t.  Warren^  (a) 
according  to  the  report,  the  Goort  said  that  tithe  was  payable  ac- 
cording to  the  annual  yalue  of  a  ahed,  conyerted  into  a  house,  wfaieii 
was  let  at  a  rent,  the  decree  was  for  payment  according  to  the  rent 
only,  which,  as  there  was  a  fine  paid,  would  appear  to  haTe  been 
less  than  the  annual  yalue« 

Such  appears  to  haye  been  the  state  of  the  authorities  down  to 
the  reign  of  William  and  Mary  upon  the  question  now  under  eon* 
sideration. 

In  Wordy,  mider,  in  the  Exchequer  in  1698,  (6)  the  plaintiflb, 
the  impropriators  of  St  Lawrence,  Poultney,  in  the  city,  brought 
a  suit  for  tithes  against  the  defendant,  the  occupier  of  a  honae  and 
yard,  and  wharf  belonging  to  it  in  the  parish,  alleging  that  for  all 
time  of  memory  1/.  16$.  a  year  had  been  paid  for  tithe  of  the 
premises,  that  the  houses  and  buildings  which  formerly  stood  on 
the  site  of  the  defendant's  prcQUses  hayingbeen  burned  down  in  the 
great  fire,  and  tlie  then  present  buildings  haying  been  erected  on 
new  foundations,  the  defendant  refused  to  pay  any  tithe  at  all,  not 
eyen  the  IL  16«.,  tliough  the  new  house,  Ac,  was  worth  601.  a  year. 
The  defendant  admitted  that  his  house  was  worth  401.  a  year, 
but  denied  his  liability  to  pay  tithes,  and  eontended  that  the  87 
Hen.  8,  c.  12,  and  decree,  did  not  extend  to  lay  impropriators. 
The  Court  was  of  opinion  that  they  did ;  and  the  defendant 
*  829  refusing  to  pay  *  the  11.  16«.  a  year,  which  the  plaintifb 
were  willing  to  accept  for  tithes,  the  Oourt  (Mrdered  that  he 
should  pay  2«.  Hd.  in  the  pound  upon  80f .  per  annum,  as  the  rent 
or  yalue  which  the  plaintiflb  were  willing  to  accept,  though  the 
premises  were  proyed  to  be  <^  greater  yalue. 

In  that  case  the  Court  appears  to  haye  treated  the  rent  and  the 
annual  yalue  as  the  same ;  and  as  the  house  was  new,  and  built  on 
a  new  foundation,  the  rent  or  yalue  was  fixed  for  the  first  time  at 
80Z.  by  the  year  by  the  plaintiff's  consent,  though  something  bdow 
the  real  yalue. 

In  Satfer  y.  Mumfardj  (c)  in  the  same  reign,  the  Court  ordered 
the  defendants  to  pay  2«.  9d.  in  the  pound  for  tithe  upon  the  yearly 
rents,  which  seem  to  haye  been  rack-rents,  of  the  houses  occuj^ed 
by  the  defendants. 

The  case  of  WUUam$<ni  y.  &o%Ungy  (d)  in>  Chancery ,  occurred  in 

(a)  S  GwiL  1054.  (e)  2  Gwil.  646. 

(6)  2  GwU.  688.  (d)  8  Gwil.  902. 
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the  early  part  of  the  mg&  of  George  tiie  Third ;  it  is  Tery  shortly 
and  very  satis&ctorily  reported.  It  appears,  howeyer,  from  the 
summary  of  the  case  in  tiie  judgment  of  Lord  Chief  Baron  Mao- 
DONALD  in  KjfnoBtan  y.  The  JEogt  India  Company^  (a)  that  Ooding 
builifc  two  new  houses  upon  the  site  of  four  decayed  houses,  for  the 
tithes  of  three  of  which  customary  payments  had  been  made.  The 
Oourt  decreed  payment  according  to  three  of  the  customary  pap- 
meirts  set  up ;  but  for  so  muchiof  the  premises  as  was  built  upon 
ground  where  an  alehouse  had  stood,  in  respect  of  whidi  no  cus* 
tomaiy  payment  was  shown,  decreed  payment  of  ti&es  after  the 
rate  of  2s.  9d.  in  the  pound  upon  the  yeariy  yalue  admitted  by  the 
defendant's  answer. 

*In  Bramstan  y.  J9er9n,(6)  in  the  Exchequer,  decided  .*8&0 
in  1787,  two  of  the  defendants,  Heron  and  Fleet,  refused 
to  pay  any  tithe,  because  each  alleged  that  he  occupied  a  house 
built  on  the  site  of  old  houses,  shopsi  and  wairehouses,  which  had 
not  paid  tithe ;  wd  a  third  defendant.  Underwood,  refused  to  pay 
more  than  10«.  a  year,  he  occupying  a  house  newly  built  upon  the 
site  of  fiye  old  houses,  in  respect  of  which  it  may  be  presumed, 
ttiongh  not  stated  in  the  report,  a  payment  of  10«.  a  year  had  been 
madcL  The  Lord  Ghief  Baron,  howeyer,  decreed  that  defendants 
dioald  pay  tithes  as  charged  by  the  plaintiff  in  his  biU,  which 
wovld  appear  to  be  according  to  the  yearly  rent  admitted  to  haye 
been  paid  by  the  defendants;  the  Lord  Ohief  Barcm  obserying, 
with  respect  to  Uhderwood^s  Oa$e^  that  twelye  years  would  not 
be  long  enough  to  constitute  an  old  or  customary  payment. 

The  case  of  KynaBtan  y.  The  JSkut  India  Company ^  (c)  decided 
in  tiie  Exchequer  in  1806,  carried  to  the  House  of  Lords,  who 
aflirmed  the  judgment  of  the  Oourt  of  Exchequer  in  1813,  is  a 
yery  important  authority  upon  the  present  question.  The  plaintiff 
dainoed  tithes  of  certain  houses  and  warehouses  in  the  occupation 
of  the  defendants,  according  to  the  tiien  improyed  or  well-known 
rent  or  annual  yalue.  The  defendants  alleged  that  the  houses, 
Ae.^  had  been  built  by  them  the  owners  on  the  site  of  some  build- 
ings previously  standing  there,  but  that  they  did  not  know  what 
rents  had  been  paid  in  respect  of  the  old  buildings,  and  that  the 
new  buildings  were  in  their  own  occupation  as  owners,  and  had 
never  been  let  at  a  rent.    The  Lord  Chief  Baron  Macdonald 

(a)  4  Price,  84,  m  noiit.  (&)  4  Qwil.  1814. 

<<;)  8  Swanit.  248  snd  4  Price,  84,  in  notU. 
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decreed  that  the  annual  value  of  the  buildings  should  be 

*  831    ascertained,  and  *  2t.  9d.  in  the  pound  be  paid  upon  that. 

He  founded  his  judgment  mainly  upon  the  cases  of  Bram^ 
iton  y.  Heron  (a)  and  WUliam$on  y.  &odingy  (b)  observing,  witli 
respect  to  Bramiton  v.  Herofij  that  in  that  case  tiiere  was  no  coca* 
sion  to  resort  to  value,  because  there  was  a  rent ;  but  it  showed 
that  a  newly  built  house  ought  to  pay  tithe,  and  it  may  be  added 
that  the  rent,  for  all  that  appeared,  was  a  rack-rent.  Tlie  case  of 
WUliam9(m  v.  Goilinffj  he  said,  went  the  whole  length ;  for  Om 
decree  was  that  for  the  new  house  the  defendant  should  pay  tiflie 
according  to  the  yearly  value. 

That  case  was  followed  very  shortly  afterwards  by  that  of  An- 
trobus  V.  2%e  JEatt  India  Cempany  in  Chancery,  (c)  The  circum- 
stances were  much  the  same  as  in  Kyna&ton  v.  The  Hagt  India 
Companf/.(d)  The  company  had  built  houses  and  warehouses 
upon  the  site  of  small  tenenjents,  some  of  which  had  been  held  at 
low  rents.  The  defendants  insisted  that  no  tithe  was  payable  in 
respect  of  houses  recently  built  upon  the  site  of  other  houses,  the 
ancient  rents  of  which  were  unknown.  The  Master  of  the  Bolls 
(Sir  WiLUAM  Grant),  after  observing  upon  the  difficulty  in  such  a 
case  of  reconciling  the  clause  with  the  precise  words  of  the  decree, 
says  that  upon  the  whole  less  violence  is  done  to  the  decree  by  con» 
struing  the  word  "  rent "  in  different  senses,  as  it  is  used  in  difier- 
ent  clauses,  than  by  holding  that  all  houses  fliat  were  never  leased 
at  a  rent  are  out  of  tiie  decree,  and  that  he  understood  tiie  word 
^^  rent "  might  either  be  the  reserved  or  the  estimated  rent,  accord- 
ing to  the  circumstances  of  the  case ;  and  he  decreed  that  U^be 
should  be  payable  according  to  the  annual  value  of  the  premises. 
The  case   of  The    Warden  and  Minor  Cancna  of  JSi. 

*  8S2    *  PauTs  v.  The  Bean  of  St.  PauPe  was  decided  in  tlie 

Exchequer  in  May,  1817,  by  Lord  Chief  Baron  Righabds.  (e) 
In  that  case  the  dean  claimed  exemption  from  tithes  for  the  dean- 
ery, on  the  ground,  amongst  others,  that  it  had  never  paid  any,  or 
at  most  only  a  small  customary  payment,  which  was,  however,  not 
relied  upon,  and  the  Lord  Chief  Baron  decreed  payment  to  be 
according  to  the  annual  value. 
That  case  was  followed  in  the  same  year,  and  in  the  same  Court, 

(a)  4  GwH.  13U.  (d)  3  Swans.  248. 

(6)  8  Gwil.  902.  (e)  4  FtIoe,'69. 

(c)  18VM.9. 
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by  that  of  The  Warden  and  JUinor  Cawme  of  St.  PauPe  r.  Orick- 
ett.  (a)    The  defendant  occupied  a  house  under  a  lease  from  the 
Dean  and  Chapter  of  St  Paul's,  granted  in  the  consideration  of  a 
surrender  of  a  former  lease,  whereby  there  was  reserved  the  yearly 
rent  of  a  capon,  and  of  his  paying  the  Dean  and  Chapter  a  yearly  rent 
of  1{.  2«.  6d.  and  a  fine  of  802.    It  did  not  appear  that  a  larger 
rent  than  12.  2«,  6i.  had  ever  been  paid;  but  the  fines  paya- 
ble upon  renewals  had  been  constantly  incurred.    The  defendant 
had  purchased  the  premises,  and  at  tiie  time  of  the  claim  which 
was  for  tithes  upon  tiie  annual  value,  admitted  to  be  from  802.  to 
40/.,  was  the  owner  of  the  freehold  in  them.    The  Lord  Chief 
Baron  Riohabds  decided  that  tithes  were  payable  only  upon  the 
rent  of  1/.  2s.  6<2.,  and  not  upon  the  annual  value,  and  that  the 
fines  could  not  be  considered  rent,  and  that,  as  the  lease  under 
which  the  rent  was  payable  was  an  ecclesiastical  lease,  it  might  be 
that  firom  tiie  time  of  Henry  the  Eighth  the  rent  had  Uben  the 
same  or  not  greater,  and  that  fines  had  constantly  been  taken,  and 
tiie  rent  continued  the  same  from  that  reason.    He  founded  his 
judgment  mainly  upon  a  previous  decision  of  Lord  Rossltn 
in  1795,  in  tiie  case  of  The  Warden  *  and  Mnor  Canam  of  *  888 
M.  PauCe  V.  Criekett^Qiy  between  the  same  parties  and 
with  respect  to  the  same  premises,  in  which  Lord  Bosslyn  held 
that  tithes  were  payable  in  respect  of  the  rent  of  1{.  2t.  6(2.  only, 
and  not  of  the  annual  value,  and  without  any  regard  to  the  fines. 

In  tlie  case  of  LetU  y.  The  London  Com  Exchange  Company y  (js) 
the  decree  was  for  tithes  according  to  the  annual  value,  it  not 
appearing  that  there  had  been  any  customary  payment  in  lieu  of 
tithe,  or  any  renewal  upon  a  demise. 

The  foregoing  appear  to  be  all  the  authorities  that  bear  materi- 
allj  upon  the  present  question,  and  the  result  of  them  appears  to 
be  that,  notwithstanding  dicta  apparently  to  the  contrary  in  one  or 
two  of  tiie  early  cases,  there  are  no  houses  in  the  city  whoUy 
exempt  from  payment  of  tithe,  and  that  according  to  the  true  con- 
stmction  of  the  decree  there  are  no  omitted  cases,  and  that  the 
ocoapiers  of  houses  are  liable  to  the  payment  in  respect  of  tithes, 
either  of  some  aneient  customary  payment  or  composition,  or  of 
2f .  9d.  in  the  pound,  according  to  the  accustomed  rent  or  accord- 
ing to  the  estimated  rent  or  annual  value. 

(a>  6  Price,  14.        (5)  2  Yet.  Jr.  668.        (e)  1  De  6.»  M.  A  G.  89S. 

[661] 


^  888  eisBB  m  cBJMOMt. 

It  appisars  from  the  ctses  of  Ivatt  y.  Wanrim,  (a)  WUliafm&n  % 
QoiUnff,  (i)  The  Wardm  and  Minor  Oanang  qf  Si.  PattTi  y;  Tk$ 
J>eany  (0)  Kynauton  y.  JEa$t  India  Compamfj  (<f)  Antrciuir.  EM 
India  Compantf^  (e)  The  Warden  and  Miner  Omume  ef  St.  PmS% 
y.  OrieheUy  (<7)  and  XeM  y.  The  London  O&m  Exchange  Om^ 
panyj(K)  Aat  tlie  pairson  or  otiier  titbeowner  may  nmke  liiB 
claim  primd  facie  for  &.  ^.  in  the'  ik>mid  upon  tbe  erii* 
*884  mated  *  yearly  teiit  or  value,  a<K)ording' to  ttie  trae  oonstnic* 
tion  of  tiie  firrt  clause  of  the  decree,  and  that  it  is  for  the 
defendant  to  show  that  he  onght  not  to  be  charged  in respectof  flie 
estimated  rent,  but  in  respect  of  some  reseryed  rent  leas  tiuoi 
the  estimated  rent  or  yalne. 

The  decree  in  all  its  clauses  uses  tiie  word  <<  tent,^  and  nerar 
^^  yalue ; "  but  it  seems  clearly  to  haye  been  understood  -  by  Ite 
firamer  of  it  that  the  rent  intended  was  eiAer  an  existing  radc  or 
estimated  rent,  or  a  rent  whvsh  had  been  a  rack  or  ertimatod  tent 
either  idien  the  decree  was  made,  or  at  some  time  after. 

If  a  certain  amount  of  rent,  tiiough  less  than  the  annual  yahie 
when  brought  into  question,  has  been  so  long  paid  that  its- original 
relation  to  the  annual  yalue  cannot  be  ascertained,  itniay  fidrly  be 
presumed  that  the  rent  when  first  payable  was  tbe  annual  yalue, 
though  it  may  also  appear  that  intermediate  assignments  and 
underleases  haye  been  made  at  the  same  rent^  but  widi  fines  tafeea 
proportionable  to  the  diffiarenee  between  the  real  and  annual  valoe ; 
and  in  such  a  case  it  would  appear,  from  tbe  cases  (tf  WUUaifmen 
y.  C^oslingy  (b)  The  Warden  and  Minor  Oanane  of  8t,  PauPe  y. 
Oriekettj  (^)  and  others  of  the  cases  before  referred  to,  that  tiM 
tithe  ought  only  to  be  payable  aooerding  to  the  aocustxMned  rent 
which  had  been  paid,  eyen  though  the  occupier  should  become  the 
owner,  as  in  the  case  of  Orickett. 

The  terms  of  the  third  clause  of  the  decree  show  cleariy  that  tiw 
^^rent  accustomed '*  must  mean  rent  which,' when  created,  ex- 
pressed the  annual  yalue ;  and  it  has  been  settled  by  the  ensea 
before  referred  to  that,  if  a  new  house  be  built,  and  there  ia 
*  886   no  ^'  accustomed  rent"  by  whidi  the  *  tithe  can  be  estiniaied^ 
that  the  titiie  shall  be  estimated  by  the  «nnual  yalue. 

(a)  3  Gwil.  1054.  (e)  13  Vm.  9. 

(6)  3  Gwil.  902.  (g)  2  Yei.  Jr.  663. 

(e)  4  Price,  66.  (h)  1  De  6.,  M.  *  6.  896. 

Id)  3  Swanst.  248. 
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la  the  preseat  caney  Qie  hoiue  occupied  by  the  defendant  was,  as 
k  the  cases  of  Dunn  t.  Burrell,  (a)  ITari  y.  Milder ^  (6)  William^ 
9on  y.  Gosling f  (c)  and  seyeral  of  the  later  cases  before  referred  to, 
built  upon  the  site  cf  houses  thab  were  pulled  down,  and  in  respect 
of  which  it  did  not  ai^ar  whether  any  or  what  rent  had  been 
previously  payable. 

The  house  in  question  was  built  by  those  from  whom  the  defendr 
ant  claimed  by  assignment  under  an  agreement  with  the  owners  of 
tiie  freehold,,  the  goyemoro  of  Christ's  Hospital,  who  agreed  to  let 
the  site  of  old  honaes  to  one  of  the  parties  through  whom  the 
defendant  claimed  for  a  long  term  at  a  rent  of  842.  a  year  and  82. 
for  insurance  in  respect  of  the'  site  of  the  house  in  question,  the 
defendant  undertaking  to  lay  out  a  large  sum  in  building  houses 
on  the  site  of  the  old  ones.  .  The  house  in  question  was  built  at  an 
expense  of  more  than  20001*  under  this  agreement,  and,  when  built, 
the. governors  of  Ghrist'fr  Hospital,  in^ pursuance  of  the  agreement, 
granted  a  lease  of  the  house  at  a  rent  of  102/.  lOt.made  up  in  tiie 
manner  before  specified,  under  which  lease  the  defendant  holds  the 
premises,  tlie  annual  value  of  them  being  2502. 

If  the  governors  of  Christ's  Hospital  had  bi^^ilt  the  house  them* 
sdv«8  and  occupied  it,  there  can  be  no  doubt  but  that,  upon  the 
anthorily  of  the  cases  last  referred  to,  the  occupiers  would  have 
been  chai^eaUe  with  tithe  according  to  the  estimated  rent  or 
annual  value,  and  so  if  the  defendant  or  his  assignors  had  pur* 
chased  the  freehold  in  tiie  site  and  built  the  house  upon  it. 

*  But  was  not  the  person  who  built  the  house,  in  this  case,    *  886 
in  the  same  situation  for  the  purpose  of  the  present  question 
aa  he  would  have  been  in  had  ho  built  it  upon  land  of  which  he 
was  the  owner  ? 

If  he  had  taken  a  lease  of  the  site  at  a  rent,  he  would  not  be 
liable  to  pay  tithe  for  it  as  long  as  it  remained  a  site ;  but  if  he 
had  thought  fit  to  build  a  new  house  upon  it,  he  would,  according 
to  all  the  modem  decisions,  have  been  liable  to  pay  tithe  for  the  house 
according  to  its  annual  value,  the  tithe  being  payable  in  respect  of 
the  house,  and  not  in  respect  of  the  site. 

The  house  in  question  was  built  under  an  agreement  for  a  lease 
of  the  site  at  a  rent,  and  appears  to  have  been  built  before  the 
lease  was  granted.    If  the  parties  had  relied  upon  the  agreement 

(a)  1  £.  *  Y.  270.  (5)  2  Gwil.  688.  (c)  8  Gwil.  902. 
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merely,  and  the  house  had  been  occupied  before  the  actnal  making 
of  the  lease,  or  if  the  lease  had  been,  in  the  precise  terms  of 
the  agreement,  of  the  site  only,  it  would  have  been  difficult  for 
the  defendant  to  contend  that  the  tithe  was  payable  according 
to  the  rent  of  the  site,  and  not  according  to  the  estimated  rent 
for  the  house,  as  determined  in  principle  by  several  of  Uie  best 
considered  of.  the  oases  before  referred  to. 

The  lease,  however,  which  was  actually  granted,  is  in  terms  of 
the  house  so  built  in  pursuance  of  the  agreement,  and  the  rent  is 
reserved  in  respect  of  the  house,  and  not  of  the  site  merely.  The 
reserved  rent,  however,  at  the  time  the  lease  was  granted,  was 
neither  the  accustomed  rent  nor  the  rack  or  estimated  rent  or 
annual  value  of  the  house,  but  was  in  fact  the  amount  of  rent  that 
was  by  the  agreement  to  be  paid  for  the  site  merely,  with  the 

addition  of  land-tax  and  insurance. 
*  887  The  rent  reserved  by  the  lease  may  in  this  case  be  *  con- 
sidered in  the  nature  of  a  ground-rent ;  and,  in  that  view  of 
the  case,  the  defendant  would  be,  for  the  term  in  the  lease,  owner  of 
the  house  which  was  builjb  upon  a  site,  in  respect  of  which  a  rent 
was  payable,  but  which  was  not  a  rent  for  the  house  within  the  trae 
meaning  of  the  decree,  and  the  construction  upon  it  in  tiie  several 
cases  to  which  reference  has  been  made. 

This  was  the  view  of  the  case  taken  by  Vice-Chancellor  Wiobam, 
and  in  which  we  coincide,  and  are  of  opinion  that  the  plaintiff  is 
entitled  to  succeed  upon  his  claims. 

Febraary  2. 

The  Lord  Chancellor.  —  It  is  impossible  to  reconcile  all  the 
earlier  cases.  Lord  Coke's  dictum  in  Skidmore  v.  Bellj  (a)  to 
the  effect  that  ^^  siich  houses  as  were  never  letten  to  farm,  but 
inhabited  by  the  owner,  is  casus  amUstUy^^  is  not  now  law.  The 
decree  makes  tithe  payable  on  all  houses  at  2«.  9i.  in  the  pound  of 
the  rent,  and  the  only  question  is,  what  is  meant  by  ^*  rent,"  or, 
rather,  on  what  sum  is  the  2«.  9<i.  to  be  calculated  ? 

The,  substance  of  this  case  is  that  the  lessee  builds  the  house  by 
which  the  landlord  will  eventually  benefit,  and  in  consideration  of 
his  doing  so  pays  a  less  rent  than  he  would  have  done  if  the  land- 
lord had  built  the  house  himself. 

Can  it  make  any  difference,  for  the  purpose  of  this  charge,  by 

(a)  2  Inst.  659. 
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whom  the  house  was  built  ?    The  fourth  section  says  that 

an  owner  occupying  his  own  house  shall  *  pay  tithe  after  the    *  888 

quality  of  such  yearly  rent  as  the  same  was  last  letten  for. 

On  this  it  has  been  decided  that  a  newly  built  house  shall  pay 

tithe  on  the  yearly  yalue :  Ivatt  y.  Wafren  ;  (a)  and  this  on  sound 

grounds,  for  the  statute  certainly  meant  th|it  all  houses  (except  as 

therein  excepted)  should  pay  at  some  rate  or  other. 

The  last  rent  which  it  was  letten  for  is  stated  only  as  a  test  of 
the  value.  All  modern  authorities  haye  pointed  to  this  result ;  and 
cyan  if  tliere  were  more  difBculty  in  this  construction  than  I  think 
there  is,  still  I  should  be  guided  by  the  long  series  of  decisions  so 
ably  stated  and  commented  on  by  Mr.  Justice  Wightman.  The 
only  question  here  is,  whether  the  circumstance  that  here  the  rent 
actually  paid  is  only  102/.  10«.,  while  the  yalue  is  250/.,  makes  a 
difference.  I  think  not.  The  rent  contemplated  by  the  statute 
(excluding  ancient  and  customary  rents)  is  that  which  may  be 
considered  as  the  lull  rent  between  lessor  and  lessee ;  i.e.,  the  full 
yalue  to  let,  considering  the  house  as  the  subject-matter  of  the 
lease  on  which  rent  is  reseryed. 

Here  the  rent  is  not  in  truth  reseryed  on  the  house,  but  on  the 
ground  on  which  the  house  is  built.  It  does  not  represent,  nor 
was  it  meant  to  represent  as  between  lessor  and  lessee,  the  yalue 
of  the  house,  but  the  yalue  of  the  ground  on  which  the  lessee 
shoiild  build  a  house.  The  statute  assumes  that  eyery  house  has  a 
rent  attached  to  it,  or  representing  it ;  and,  except  in  case  of 
inyariable  rents  which  haye  remained,  or  are  assumed  to  haye 
remained,  unchanged  since  the  passing  of  the  statute,  the  word 
rent,  as  there  used,  means  rack-rent ;  and  where  the  house  is  not 
let,  it  means  the  full  yalue  to  let, — what  a  solvent  tenant 
would  pay  for  the  priyilege  of  occupying.  '  Here  *  the  *  889 
house  is  not  let  at  a  rent  within  the  meaning  of  the  statute 
so  as  to  make  the  rent  reserved,  the  stun  on  which  the  tithe  is  to 
be  assessed.  If  no  rent  were  reserved,  the  tithe  would  be  calcu- 
lated on  the  value.  The  same- principle  must  govern  where  the 
rent  reserved  does  not  purport  to  be,  and  is  not  meant  as  an  equiv- 
alent for  the  use  of  the  house ;  and  that  is  the  present  case. 

(a)  3  £.  *  T.  1203. 

[656] 


^  889  GASB8  IN  CHANGBBT. 


In  the  Matter  of  The  CHARITABLE  TRUSTS  ACT,  1858,  (16 
A  17  VICT.  c.  187),  and  in  the  Matter  of  DAVENPORTS 
CHARITY. 

1855.    March  28.    Before  the  Lord  Chancellor  Lord  Cbamworth. 

The  28th  section  of  the  ChariUble  Trosto  Act  (16  A  17  Vict.  c.  137)  confen 
on  the  Master  of  the  Rolls  and  the  Vioe-Chancellors  at  chambers  die  same 
jurisdiction  as  they  wonld  have  exercised  before  the  passing  of  that  Act  m  a 
suit  regularly  instituted  or  upon  petition. 

New  trustees  of  a  charity  haying  been  appointed  under  the  Act  (16  &  17  Vict. 
c.  187),  by  the  Vice-Chancellor,  and  the  sunriying  trustee  being  lunatic,  it 
u  competent  for  the  Vice-Chancellor  in  chambers  to  make  the  yesting  order 
under  the  Trustee  Acts,  1850  and  1862. 

* 

Bt  the  28th  section  of  the  Charitable  Trusts  Act  (16  A  17 
Vict.  c.  187),  it  is  enacted  that  ^^  where  the  appoiptment  or  re- 
moYal  of  any  trustee,  or  any  other  relief,  order,  or  direction  rehtr 
ing  to  any  charity  of  which  the  gross  annual  inc(»ne  for  the  time 
being  exceeds  thirty  pounds,  shall  be  considered  desirable,  and 
such  appointment,  removal,  or  other  relief,  order,  or  direction, 
might  now  be  made  or  given  by  the  Court  of  Chancery  in  respect 
either  of  its  ordinary  or  its  special  or  statutory  jurisdiction,  or  by 
the  Lord  Chancellor  intrusted  with  the  care  and  conmiitment  of 
the  custody  of  lunatics,  it  shall  be  lawful  for  any  person  authorized 
in  this  behalf  by  the  order  or  certificate  of  the  said  board,  or  for 
the  Attorney-General  to  make  application  (without  any  informa- 
tion, bill,  or  petition)  to  the  Master  of  the  Rolls,  or  one  of 
*  840    *  the  Vice-Chancellors,  sitting  at  chambers,  for  such  order, 
direction,  or  relief  as  the  nature  of  the  case  may  require ; 
and  the  Master  of  the  Rolls,'  or  the  Vice-Chancellor  to  whom  any 
such  application  shall  be  made,  shall  and  may  proceed  upon  and 
dispose  of  such  application  in  chambers,  save  where  he  may  think 
fit  otherwise  to  direct,  and  shall  and  may  have  and  exercise  ther^ 
upon  all  such  jurisdiction^  power,  and  authority,  and  make  such 
orders  and  give  such  directions  in  relation  to  the  matter  of  snch 
application  as  might  now  be  exercised,  made,  or  given  by  the 
Court  of  Chancery,  or  by  tiie  Lord  Chancellor  intrusted  as  afore- 
said, in  a  suit  regularly  instituted,  or  upon  petition,  as  the  case 
may  require."    .    .    . 
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Under  this  section  the  Vice-Chancellor  Wood  had  in  chambers 
appointed  new  trustees  of  the  funds  of  the  above  charity  and  set- 
tled a  scheme.  The  surviying  trustee  of  the  funds  of  the  charity 
being  a  lunatic,  the  Vice-chancellor  had  some  doubts  as  to  whether 
he  had  the  power  to  make  the  vesting  order  also  imder  the  Trus- 
tee Acts  without  a  petition.  At  his  suggestion  the  question  was 
submitted  to  the  Lords  Justices,  hj  whose  desire  it  was  now 
brought  before  the  Lord  Chancellor. 

Mr.  Pearsofij  on  behalf  of  the  new  trustees  of  the  charity,  in 
support  of  the  application,  stated  tliat  the  doubt  as  to  the  power  of 
the  Vice-Chancellor  in  this  case  arose  upon  the  words  ^^  statutory 
jurisdiction,"  in  the  28th  section :  first,  whether  those  words  in- 
cluded the  jurisdiction  given  by  statutes  not  relating  expressly  to 
charities ;  and,  second,  whether,  as  under  the  Charitable  Trusts 
Act,  all  the  jurisdiction  originates  by  application  in  chambers,  by 
siunmons,  and  not  by  petition  in  Court,  the  Vice-Chancellor  could 
in  chambers  exercise  the  authority  under  the  Trustee  Acts  of  1850 
and  1851,  so  as  to  vest  the  property  in  .the  new  trustees. 

♦The  Lobd  Chancellor.  —  The  meaning  of  the  28th  *841 
section  of  the  Charitable  Trusts  Act  is  to  confer  on  tlie 
Master  of  the  Bolls  and  the  Vice-Chancellors  sitting  at  chambers 
the  same  jurisdiction  as  before  the  passing  of  the  Act  they  could 
have  exercised  in  a  suit  regularly  instituted,  or  upon  petition. 
The  fact  of  the  lunacy  can  make  no  difference,  and  I  am  of  opin- 
ion, therefore,  that  the  Vice-Chancellor  may  in  this  case  make  the 
Testing  order. 


LASH  V.  MILLEB. 

1855.    May  2.    Before  the  Lord  Glianoellor  Lord  Granworth. 

Order  made  under  the  52d.  section  of  the  Act  (15  &  16  Vict.  c.  86)  for  the 
prtMiecation  of  a  suit  against  the  assignees  of  a  defendant  become  bankrupt 
afler  appearance,  but  before  answer,  with  liberty  for  the  assignees  to  answer, 
if  they  should  be  so  advised.' 

>  1  Dan.  Ch.  F^.  (4th  Am.  ed.)  169. 
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The  bill  in  this  suit  was  filed  on  the  10th  February,  1855, 
against  two  defendants,  William  Miller  and  Thomas  Gray.  A 
copy  of  the  bill  was  sei*ved  upon  each  of  them,  and  they  both 
appeared,  and  were  required  to  answer.  T.  Gray  had  put  in  his 
answer,  but  W.  Miller  became  bankrupt  on  the  3d  April,  &nd  had 
not  answered. 

An  application  was  made  to  the  Vice-chancellor  Wood  for  an 
order  under  the  52d  section  of  the  Act  15  A  16  Vict.  c.  86,  that 

« 

the  plaintiff  might  be  at  liberty  to  carry  on  and  prosecute  the  suit 
against  the  assignees  in  bankruptcy  of  W.  Miller  in  the  same 
manner  as  the  plaintiff  might  have  prosecuted  it  against  W.  Miller, 
if  he  had  not  become  bankrupt.  The  Y ice-Chancellor  refused  the 
application,  and  on  its  being  renewed  before  the  Lords  Justices 
their  Lordships  expressed  some  doubt  as  to  whether  the  provision 
in  question  applied  to  a  case  like  the  present,  and  suggested  that 
the  matter  might  be  brought  before  the  Lord  Chancellor. 

Mr.  Ullis  accordingly  now  appeared  in  support  of  the  applica- 
tion.— The  order  sought  is  equivalent  to  an  order  to  revive. 
*  842  *  Under  the  old  practice,  where  there  was  an  abatement  by 
death,  all  that  was  required  to  entitle  the  plaintiff  to  an 
order  to  revive  was  that  there  should  be  a  certainty  of  title  in  the 
defendant  against  whom  the  order  was  sought.  Thus  Lord  Redes- 
DALE  observes,  ^'  Wherever  a  suit  abates  by  death,  and  the 
interest  of  the  person  whose  death  has  caused  the- abatement  is 
transmitted  to  that  representative  which  the  law  gives  or  ascer- 
tains as  an  heir-at-law,  executor,  or  administrator,  so  that  the  title 
cannot  be  disputed,  at  least  in  the  Court  of  Chancery,  but  the  per- 
son in  whom  the  title  is  vested  is  alone  to  be  ascertained,  the  suit 
may  be  continued  by  bill  of  revivor  merely."  Mitf.  p.  69.  The  62d 
section  of  the  15  &  16  Vict.  c.  86  applies  to  suits  which  have  be- 
come defective  as  well  as  to  suits  abated ;  and  under  the  236th 
section  of  the  Bankrupt  Law  Consolidation  Act  (12  &  13  Vict. 
c.  106)  it  is  provided,  among  other  things,  that  "  the  appointment 
of  assignees  shall  at  all  times  and  on  behalf  of  all  persons,  and 
whether  for  the  purposes  of  this  Act  or  otherwise,  be  admitted  as 
evidence  of  such  proceeding  having  taken  place,  without  any  fur- 
ther proof  thereof; "  and  inasmuch  as  by  the  141st  and  142d  sec- 
tions of  the  same  Act  the  whole  of  the  bankrupt's  personal  and 
real  estate  has  vested  in  his  assignees,  no  difficulty  can  now  arise 
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with  respect  to  the  certainty  of  the  transmission  of  interest,  the 
title  of  the  assignee  in  bankruptcy  being  equally  clear  as  that  of 
the  heir  or  executor  of  a  deceased  party. 

The  Lord  Chancellor  made  the  order,  with  liberty  to  the  as- 
signees to  answer  if  they  should  be  so  advised,  observing  that  the 
application,  if  made  after  decree,  would  have  been  a  matter  of 
course  under  the  52d  section,  (a) 


*  The  ATTORNEY-GENERAL  v.  ALFORD.i         •  843 

1855.    January  22,  26.    Before  the  Lord  Chancellor  Lord  Cranworth. 

An  executor  and  trustee  having  for  several  years  retained  funds  in  his  hands 
uninvested* which  he  ought  to  have  invested :  Hdd,  not  to  be  chargeable  with 
interest  at  five  per  cent,  or  upon  the  principle  of  annual  rests,  but  with 
simple  interest  only  at  four  per  cent,  there  being  no  circumstances  to  lead 
to  the  conclusion  that  he  had  made  any  profit  by  his  misconduct.^ 

The  principle  applicable  to  charging  executors  and  trustees  with  interest  in 
such  cases  considered. 

The  Court  wiU  only  charge  an  executor  or  trustee  with  the  interest  which  he 
has  received,  or  which  he  ought  to  have  received,  or  which  it  is  fairly  to  be 
presumed  that  he  did  receive ;  and  misconduct  on  the  part  of  an  executor  or 
trustee  will  not,  generally  speaking,  warrant  such  a  presumption.* 


(a)   See  the  report  of  the  Chancery  conmiissioners,  1852,  p.  20. 

*  S.  C,  1  Jur.  N.  S.  361. 

'  See  Mayor  of  Berwick-upon-Tweed  v.  Murray,  7  De  G.,  M.  &  G.  497, 
and  the  explanatory  observations  of  Lord  Cranworth  on  this  point  at  p.  519 ; 
Lewin  Trusts  (5th  £ng.  ed.),  276-280;  Hill  Trustees  (8d  Am.  ed'.),  547  ei  seq., 
and  notes  and  cases  cited ;  and  see  Townend  p.  Townend,  1  Giff.  212 ;  Blogg 
V.  Johnson,  L.  R.  2  Ch.  Ap.  225,  228 ;  Turner  v.  Burkinshaw,  L.  R.  2  Ch.  Ap. 
4SS;  Frey  v,  Frey,  2  C.  £.  Green  (N.  J.),  72,  74;  Barney  v.  Saunders,  16 
How.  (U.  S.)  542,  543 ;  Schieffelin  v.  Stewart,  1  John.  Ch.  620 ;  Burdick  v. 
Garrick,  L.  R.  5  Ch.  Ap.  283. 

*  See  Lewin  Trusts  (5th  Eng.  ed.),  276,  277.  Li  Burdick  v.  Garrick,  L.  R. 
5  Ch.  Ap.  241,  Lord  Hathsrley  L.  C.  said :  **  The  principle  laid  down  in  the 
case  of  Attorney-General  v.  Alford  appears  to  be  the  sound  principle ;  namely, 
that  the  Court  does  not  proceed  against  an  accounting  party  by  way  of  punish- 
ing him  for  making  use'  of  the  plaintiff ^s  money  by  directing  rests,  or  pajrment 
of  oompoimd  interest,  but  proceeds  upon  this  principle,  either  that  he  has  made, 
or  has  put  himself  into  such  a  position  as  that  he  is  to  be  presumed  to  have 
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This  was  an  appeal  by  the  defendant  John  Lush  Alford  from  a 
decree  made  in  the  suit  on  further  consideratioiL  and  costs  by  Vice- 
chancellor  Stuart  on  the  28th  June,  1854.  The  following  are  the 
facts  of  the  case. 

The  Reverend  James  Cutler,  of  New  Sarum,  by  his  will,  dated 
the  11th  May,  1839,  and  which  was  prepared  by  the  defendant, 
who  was  his  solicitor,  after  directing  all  his  just  debts,  funeral, 
and  testamentary  expenses  to  be  fully  paid  and  satisfied,  and 
bequeathing  certain  legacies  to  two  servants  therein  named  if 
living  with  him  at  the  time  of  his  decease,  and  a  legacy  of  1001. 
to  his  executor,  gave  and  bequeathed  to  the  defendant,  his  exeo 
utors,  administrators,  and  assigns,  all  and  singular  his,  the  testa^ 
tor's,  household  goods  and  furniture,  plate,  linen,  china,  and  books, 
and  all  other  articles  and  things  belonging  to  him,  the  testator, 
which  should  be  in  and  about  his  dwelling-house  or  elsewhere  at 
the  time  of  his  decease,  upon  trust  to  permit  and  suffer  his  dear 
sister  Elizabeth  Cutler,  spinster,  then  residing  with  him,  to  use  and 
enjoy  the  same  for  and  during  the  term  of  her  natural  lite,  and  from 
and  immediately  after  the  decease  of  his  said  sister  Elizabeth  Cut- 
ler,  upon  trust  to  sell  and  dispose  of  the  said  household  goods  and 
furniture,  plate,  linen,  china,  books,  and  other  articles  and  things, 
in  such  manner  as  to  the  defendant,  his  executors,  administrators, 
or  assigns,  should  seem  most  advantageous:  and  the  tes- 
*  844  tator  *  thereby  willed  and  directed  that  the  produce  of  such 
sale  should  sink  into  and  form  part  of  the  residue  of  his 
estate. and  effects;  and  the  testator  gave  and  bequeathed  to  his 
said  sister  Elizabeth  Cutler,  the  interest  and  dividends,  to  accrue 
and  become  due  on  the  sum  of  9000/.  stock  in  the  32.  10s.  per 
centum  annuities  then  standing  in  his  name  in  the  books  of  the 
governor  and  company  of  the  Bank  of  England  for  and  during  the 
term  of  her  natural  life ;  and  from  and  immediately  aftier  the  de- 
cease of  his  said  sister,  the  testator  directed  that  the  said  sum  of 
9000Z.  stock  in  the  8/.  lOs.  per  centum  annuities  should  be  sold 
and  converted  into  money  by  his  executor :   and  he  willed  and 

made,  five  per  cent,  or  compound  interest,  as  the  case  may  be.  If  the  Court 
finds  that  the  money  received  has  been  invested  in  an  ordinary  trade,  the  whole 
course  of  decision  has  tended  to  this,  that  the  Court  presumes  that  the  party 
against  whom  relief  is  sought  has  made  that  amount  of  profit  which  persona 
ordinarily  do  make  in  trade,  and  in  those  cases  the  Court  directs  rests  to  be 
made.^^ 
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directed  that  the  produce  of  such  sale  and  conversion  should  be 
applied  in  payment  of  the  several  charity  legacies  therein  speci- 
fied: and  the  testator  by  his  will  then  willed  and  declared  as 
follows:  '^As  to  the  rest,  residue,  and  remainder  of  my  money 
and  se(5urities  for  money,  personal  estate,  and  effects  whatsoever 
and  wheresoever,  I  will  and  direct  that  my  executor  hereinafter 
named  shall  pay  and  apply  the  same  to  the  relief  of  such  persons 
resident  within  the  parish  of  St.  Edmund,  in  the  said  city  of  New 
Sarum,  as  may  be  sufferers  from  accidental  losses  or  misfortunes, 
and  which  shall  not  have  been  occasioned  in  any  way  by  their 
own  imprudence  or  misconduct;  and  I  will  and  direct  that  the 
said  residue  of  my  estate  and  effects  shall  remain  in  the  hands  of 
my  executor,  to  be  bestowed  in  such  portions  as  the  cases  may 
deserve,  with  the  joint  consent  and  approbation  of  the  rector  and 
church-wardens  for  the  time  being  of  the  said  parish  of  St.  Edmund. 
I  make,  nominate,  constitute,  and  appoint  the  said  John  Lush 
Alford  sole  executor  of  this  my  last  will  and  testament." 

The  testator  died  on  the  23d  March,  1840 ;  and  on  the  21st  May, 
1840,  the  will  was  duly  proved  by  the  defendant.  E.  Cut; 
ler,  the  sister  of  the  testator,  died  on  the  24th  *  September,  *  845 
1840.  The  defendant  collected,  converted,  and  got  in  the 
testator's  personal  estate ;  and  after  discharging  all  the  debts,  and 
paying  the  legacies  given  by  the  will,  he  had  a  large  residue 
remaining  in  his  hands.  The  defendant,  however,  did  not  apply 
the  residue  to  the  charitable  purpose  indicated  by  the  will,  and 
did  not  inform  the  rector  or  church-wardens  of  the  parish  of  St. 
Eklmund,  or  any  person  connected  with  the  parish,  of  the  charita- 
ble bequest. 

The  will  had  been  attested  by  three  of  the  clerks  of  the  defend- 
ant ;  and  the  information  set  forth  that  one  of  these,  Mr.  W. 
Beer,  shortly  before  his  death,  which  took  place  in  December, 
1851,  made  a  statement  relative  to  the  bequest  of  the  residue 
which  led  to  inquiry  on  the  subject.  In  December,  1852,  C.  M. 
Lee,  one  of  the  church-wardens  of  the  parish  of  St.  Edmund, 
applied  to  the  defendant  respecting  the  bequest,  and  the  defend- 
ant thereupon  wrote  to  G.  M.  Lee  a  letter,  dated  the  22d  Decem- 
ber, 1852,  informing  him  that  Cutler's  Charity  Fund  with  its 
accumulations  then  amounted  to  about  4400Z.,  and  that  the  same 
was  invested  in  consols  and  three  and  a  quarter  per  cents.  The 
defendant  subsequently  made  suggestions  for  obtaining  a  scheme 
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for  the  administration  of  the  charity ;  but  these  not  being  acceded 
to,  he,  under  the  provisions  of  the  Trustees  Relief  Act,  transferred 
into  Court  the  sum  of  45922.  28,  2(2.,  SI.  58.  per  cent  bank  annuities, 
to  an  account  entitled  "  In  the  matter  of  the  trusts  of  the  will  of 
the  Rev.  James  Cutler  deceased,"  and  on  the  29th  January,  1853, 
gave  notice  to  the  informant  and  relators  of  his  having  done  so. 

On  the  5th  February,  1858,  the  present  information  was  filed  by 
the  Attorney-Gteneral  at  the  relation  of  the  rector  and  church- 
wardens of  the  parish  of  St.  Edmund,  praying  against  the  de- 
fendant the  usual  administration  accounts,  and  that  the 
*846  residue  of  the  personal  estate  and  *the  accumulations 
thereof  might  be  ascertained ;  that  if  it  should  appear  that 
tlie  defendant  had  improperly  retained  any  balances,  he  might  be 
charged  with  interest  thereon  after  such  rate  as  the  Court  might 
direct,  and  that  if  it  should  appear  that  any  loss  had  been  sus- 
tained by  reason  of  the  defendant  not  having  duly  invested  any 
part  of  the  estate,  he  might  make  good  such  loss ;  that  it  might  be 
declared  that  the  bequest  in  the  will  was  a  good  charitable  bequest, 
and  that  the  residue  might  be  applied  according  to  a  scheme  to  be 
approved  of  by  the  Court. 

The  case  was  heard  by  Vice-Chancellor  Stuabt,  on  the  2d 
December,  "^1853,  when  a  decree  was  made,  directing  the  usual 
accounts,  and  an  inquiry  of  what  the  residue  of  the  testator's  estate 
consisted,  and  what  balances  had  from  time  to  time  been  in  the 
hands  of  the  defendant,  with  a  reference  to  approve  of  a  scheme 
for  the  application  of  the  residue  upon  the  charitable  trusts  de- 
clared by  the  wiU,  and  an  inquiry  whether  the  fund  in  Court,  or 
any  other,  and  what  sum,  properly  represented  the  residue. 

The  chief  clerk,  by  his  certificate,  dated  the  22d  April,  1854, 
certified,  among  other  things,  that  the  residue  of  the  testator's 
estate  consisted  of  2100^  new  SI.  108.  per  cent  annuities  and  961/. 
48.  Id.  cash,  this  being  taken  to  be  the  state  of  the  account  on  the 
24th  February,  1843 :   he  also  certified  that  the  following  investr 
ments  had  been  made  by  the  defendant ;  namely,  472/.  108.  on  the 
80th  August,  1843,  in  the  purchase  of  500/.  consols ;  285/.  15«.  on 
the  7th  September,  1843,  in  the  purchase  of  300/.  consols ;  12501. 
on  the  17th  April,  1847,  in  the  purchase  of  1436/.  158.  Id.  consols ; 
and  231/.  188.  Sd.  on  the  22d  October,  1851,  in  the  purchase  of 
236/.  138.  id.j  SI.  Ss.  per  cent  annuities :  he  also  certified  that 
the  moneys  belonging  to  the  testator's  estate  received  by  the 
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defendant  *  were  placed  by  him  at  his  bankers  to  his  pri-  *  847 
vate  account,  and  mixed  with  his  own  moneys :  he  further 
certified  the  balances  of  residue  from  time  to  time  in  the  hands  of 
the  defendant,  and  of  what  the  residue  at  the  time  of  making  the 
certificate  consisted,  and  that  the  sum  of  stock  transferred  into 
Court  by  the  defendant  with  the  dividend  which  had  since  accrued 
on  it  properly  represented  such  residue,  and  was  in  excess  of  it 
by  the  sum  of  951.  Is.  5d. 

Tlie  cause  came  on  for  hearing  before  the  Vice-Chancellor  on 
further  consideration,  on  the  30th  June,  1854,  when  his  Honor 
made  an  order,  declaring  that  2100Z.,  8Z.  58.  per  cent  annuities, 
part  of  the  stock  transferred  by  the  defendant  into  Court,  formed 
part  of  the  residue  of  the  testator's  estate,  and  ordering  that  the 
residue  of  the  stock  In  Court  and  the  dividends  which  had  accrued 
due  thereon  should  be  transferred  and  paid  to  the  defendant,  and 
declaring  that  the  defendant  was  chargeable  with  interest  at  5/. 
per  cent  on  the  sum  of  961L  4«.  Id.  cash  in  his  hands  on  the  24th 
February,  1843,  and  on  the  half-yearly  dividends  from  time  to 
time  receivable  upon  the  2100Z.,  3L  5«.  per  cent  annuities,  from 
that  day  down  to  the  date  of  the  order,  and  ordering  that  annual 
rests  should  be  made,  and  the  defendant  be  charged  with  interest 
after  the  rate  aforesaid  upon  the  balances  which  shoidd  from  time 
to  time  appear  to  have  been  in  his  hands  in  respect  of  the  sum 
of  961Z.  48.  7d.  and  half-yearly  dividends  and  balances,  and  the 
interest  thereon  computed  after  the  rate  and  in  the  manner  afore- 
said, and  ordering  the  payment  by  the  defendant  of  the  amoimt 
due  in  respect  of  principal  and  interest  computed  as  aforesaid,  and 
declaring  that  the  same,  together  with  the  2100^,  81.  5«.  per  cent 
annuities,  constituted  the  residue  of  the  testator's  estate  applicable 
to  the  charitable  purposes  in  the  testator's  will  mentioned, 
and   directing,  *  among  other  things,  that  the   defendant  *  848 
should  not  receive  any  costs  up  to  and  including  the  hearing 
on  further  consideration,  but  reserving  all  subsequent  costs. 

The  defendant  appealed  against  this  decree,  except  the  direction 
as  to  costs,  the  main  questions  raised  being  as  to  the  charge  of 
the  interest  and  the  annual  rests. 

Mr.  Malin8  and  Mr.  Q.  M.  Qiffardy  for  the  defendant. 

Mr.    Bacon  and  Mr.  Surrage^  for  the  relators,  supported  the 

decree  of  the  Vice-Chancellor. 
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Mr.  GHffard  replied,  (a) 

The  following  cases  were  cited  and  commented  on  in  the  course 
of  the  argument :  Rocke  y.  Hart^  (&)  Raphael  y.  Boehm^  {c) 
Oraekelt  v.  Bethuney  (d)  Tebbs  y.  Carpenter,  («)  The  AUorMy- 
Q-eneral  y.  Solly,  (^)  Walker  y.  Woodward,  (A)  Stacpoole  y.  /Statf- 
j90ofe,  (t)  WUliama  v.  Powell,  (Je)  Court  y.  Robarts.  (f) 

January  26. 

The  Lobd  Chancellor.  —  Tliis  is  an  information  filed  against 
the  defendant,  as  the  sole  executor  of  a  gentleman  of  the  name 
of  Cutler,  who  died  in  the  year  1840.    By  his  will  he.  gaye,  Ac. 

[His  Lordship  here  stated  the  will  to  the  efiect  aboye  set  out] 

*  849  ♦  The  will  was  proyed  by  the  defendant  in  May,  1840, 
and  he  proceeded  to  collect  the  assets,  and  to  pay  the  debts 
and  legacies.  After  doing  this  it  is  found  that  there  remained  in 
his  hands,  in  respect  of  residue,  a  sum  of  21002.  new  32.  10s,  per 
cent  annuities,  and  a  sum  of  9612.  4^.  Id,  cash.  What  then  took 
place  was  this:  the  defendant  soon  afterwards,  not  haying  any 
consols  of  his  own,  purchased  in  his  own  name  a  sum  of  8002. 
consols,  and  he  says  he  did  this  intending  it  as  an  appropriation 
of  part  of  the  sum  of  9612.  4^.  Td, ;  for  three  years  and  a  half  he 
receiyed  no  diyidends  on  the  consols,  though  he  regularly  receiyed 
the  diyidends  on  the  three  and  a  half  per  cents ;  then  at  the  end 
of  1847,  being  about  four  years  after  the  residue  hao^  been  ascer- 
tained, he  laid  out  12502.,  a  sum  greatly  exceeding  the  amount  of 
cash  that  upon  any  mode  of  calculation  was  then  in  his  hands 
applicable  to  the  charity,  in  the  purchase  of  14362.  15«.  Id,  con- 
sols. His  statement  is  that  he  did  this  wishing  to  make  the 
charity  secure,  and  meaning  to  appropriate  it  all  as  belonging  to 
the  charity ;  he  did  not,  howeyer,  ear-mark  it,  he  only  purchased  so 

(a)  The  reporter  was  unayoidably  absent  daring  the  greater  part  of  the 
argument. 

(6)  11  Ves.  68.  (h)  1  Russ.  107. 

(c)   11  Ves.  92.  (i)  4  Dow.  209. 

((0  IJ.  &  W.  686.  (k)  16  Beav.  461. 

(0  IMadd.  290.  (0  6  CI.  &  Fin.  65. 
Ig)  2  Sim.  518. 
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much  consols  in  his  own  name.    The  defendant  did  not  receive  any 
dividends  upon  this  last  purchase  for  five  years  and  a.  half ;  but  he 
then  received  the  dividends  on  both  the  sums  of  consols.     Shortly 
afterwards  he  was  questioned  as  to  the  mode  in  which  he  had  dealt 
with  the  residue,  which  it  was  his  duly  to  have  applied  under  the 
trusts  of  the  will;  and  his  attention  being  caUed  to  what  he 
understood  as  a  threat  of  proceedings  to  make  him  responsible  for 
what  he  had  got,  he,  thinking  he  had  done  wrong,  caused  a  cal- 
culation to  be  made  of  what  would  have  been  the  amount  of  three 
and  a  half  per  cents,  or,  as  they  had  then  become,  three  and  a 
quarter  per  cents,  if,  instead  of  dealing  with  the  residue  in  the 
irregular  way  he  had  done,  he  had  always  from  time  to  time  in- 
vested each  sum  as  it  was  received  in  the  purchase  of  ad- 
ditional three  and  *  a  half  per  cents,    fie  found  that  the  *  850 
amount  would  have  been  about  4400/.,  3{.  Ss.  per  cents,  and 
he  thereupon  took  proceedings  under  the  Trustees  Relief  Act  to 
bring  that  amount  into  Court,  thinking  thereby  to  absolve  himself 
firom  liability,  and  saying  that  he  was  ready,  without  reference  to 
any  past  dealings,  to  appropriate  that  sum  to  the  purposes  of  the 
charity  and  to  ask  the  Court  to  frame  a  scheme  for  administering 
it.     This  took  place  in  January,  1858,  and  a  short  time  afterwards, 
in  the  month  of  February,  the  present  information  was  filed  charg* 
ing  the  defendant  as  accountable  for  the  residue,  not  upon  the 
principle  of  any  appropriation,  but  generally  as  having  had  the 
residue  in  his  hands.     Various  proceedings  in  the  suit  took  place, 
and  finally,  on  the  cause  coming  on  upon  further  consideration, 
the  Yice-Chancellor  held  that  the  defendant  was  chargeable  with 
the  residue,  including  as  part  of  it  the  dividends  which  he  should 
from  time  to  time  have  received  upon  the  2100/.  three  and  a 
half  per  cents,  and  that  he  was  so  chargeable  with  interest  at  5/. 
per  cent,  with  annual  rests.    An  appeal  was  presented  against  that 
part  of  the  decree,  and  has  been  heard  before  me. 

The  case  lies  in  a  very  narrow  compass,  the  only  doubt  being 
what  is  the  principle  applicable  to  it.  There  are  two  questions : 
first,  one  of  fact,  namely,  what  conclusion  I  am  to  come  to  relative 
to  the  conduct  of  the  defendant ;  and,  secondly,  one  of  principle, 
namely,  what  is  the  principle  by  which,  in  the  case  of  executors 
and  trustees  having  money  in  their  hands  which  they  ought  to  in- 
vest and  do  not  invest,  the  Court  is  regulated  in  dealing  with  them 
in  respect  of  interest,  whether  in  charging  them  with  four  or  five  per 
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cent  or  with  compound  interest  at  five  per  cent,  or  under  some 
circumstances  in  making  them  liable  for  the  amount  of  consols 
which  would  have  been  forthcoming  if  they  had  invested  the  fund 

properly.^ 
•  851  *  I  have  always  felt  this  to  be  a  very  unintelligible  ques- 
tion, for  there  is  no  definite  rule  applicable  to  it.  Generally 
speaking,  every  executor  and  trustee  who  holds  money  in  his 
hands  is  bound  to  have  that  money  forthcoming ;  he  is  therefore 
chargeable  with  it,  and  is  almost  always  to  be  charged  also  with 
interest  at  four  per  cent ;  it  is  presumed  that  he  must  have  made 
interest,  and  four  per  cent  is  that  rate  of  interest  which  this  Court 
has  usually  treated  it  right  to  charge.  In  later  times,  however, 
the  Court  has  charged  executors  with  five  per  cent,  and  sometimes 
with  compound  interest.^  This  last,  however,  is  a  still  more 
modern  practice;  and  in  Maphael  v.  Boehmj(a)  where  it  bad 
been  done.  Lord  Eldon  said  that  such  terms  had  never  before 
been  inserted,  and  he  hoped  never  would  again  be  found  in  any 
decree,  meaning,  I  suppose,  that  it  was  a  harsh  and  not,  generally 
speaking,  a  justifiable  mode  of  dealing.  I  will  state  shortly  why 
I  do  not  quite  understand  the  principle  upon  which  the  Court  has 
proceeded  in  the  cases  to  which  I  have  referred,  though  I  do  not 
know  that  I  shall  not  be  able,  nevertheless,  satisfactorily  to  come 
to  the  conclusion  at  which  I  have  arrived  in  the  present  case.  In 
many  of  the  cases  it  is  stated  that  the  Court  proceeds  in  pcmam 
to  punish  the  executor,  but  w6at  is  the  meaning  of  this  ?  why  not 
punish  him  by  making  him  account  for  more  principal  than  he  has 
received,  if  he  is  to  be  punished  by  having  to  account  for  more 
interest  than  he  has  received  ?  What  the  Court  ought  to  do,  I 
think,  is  to  charge  him  only  with  the  interest  which  he  has 
received,  or  which  it  is  justly  entitled  to  say  he  ought  to  have  re- 
ceived, or  which  it  is  so  fairly  to  be  presumed  that  he  did  receive 
that  he  is  estopped  from  saying  that  he  did  not  receive  it.    I  do 

(a)  11  Ves.  92. 

*  See  to  this  point,  Hill  Trustees  (3d  Am.  ed.),  550  in  note ;  Lewin  Trusts 
(5th  Eng.  ed.),  277  ei  seq. 

*  For  cases  showing  when  compound  interest  may  be  allowed  against  trustees* 
see  Hill  Trustees  (3d  Am.  ed.),  551  in  note;  Lewin  Trusts  (5th  Eng.  ed.)* 
278,  279;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1258;  Schieflfelin  v.  Stewart,  1  John. 
Ch.  620 ;. Barney  r.  Saunders,  16  How.  (U.  S.)  642.  Compound  interest  will 
only  he  given  against  an  accounting  party  when  he  has  employed  the  money  in 
business.    Burdick  v,  Garrick,  L.  R.  5  bh.  Ap.  233. 
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not  think  there  is  any  other  intelligible  ground  for  charg- 
ing an  executor  with  more  interest  than  he  has  *  made,  *  852 
than  one  of  those  I  have  mentioned.  Misconduct  does  not 
seem  to  me  to  warrant  the  conclusion  that  the  executor  did  in 
point  of  fact  receive,  or  is  estopped  from  saying  that  he  did  not 
receive,  the  interest,  or  that  he  is  to  be  charged  with  any  thing  he 
did  not  receive,  if  it  is  not  misconduct  contributing  to  that  particu- 
lar result. 

In  the  present  instance,  I  observe  that  one  of  the  grounds  of 
misconduct  relied  upon  by  tlje  Yice-Ghancellor  is,  that  the  defend- 
ant did  not  conununicate  the  matter  to  the  rector  and  church- 
wardens of  the  parish.     This  was  extremely  improper  conduct  no 
doubt,  but  not  in  itself  such  conduct  as  enables  me  to  make  any  ^ 
alteration  in  the  mode  in  which  he  is  to  be  dealt  with  in  point  of 
interest.      It  is  not  misconduct  that  has  benefited  him,  unless, 
indeed,  it  can  be  taken  as  evidence  that  he  kept  the  money  fraudu- 
lently in  his  hands,  meaning  to  appropriate  it  to  himself.     In  such 
a  case  I  think  the  Court  would  be  justified  in  dealing  in  point  of 
interest  very  hardly  with  an  executor,  because  it  might  fairly  infer 
that  he  used  the  money  in  speculation,  by  which  he  either  did 
make  five  per  cent,  or  ought  to  be  estopped  from  saying  that  he 
did  not :  ^  the  Court  would  not  there  inquire  what  had  been  the 
actual  proceeds,  but  in  implication  of  the  principle,  ^'  In  odium 
spoliatoris  omnia  prsesumuntur,"  would  assume  that  he  did  make  the 
higher  rate,  that  is,  if  that  were  a'  reasonable  conclusion.    I  must, 
however,  say  in  fairness  to  the  defendant  here,  that,  looking  to  the 
circumstances,  I  cannot  believe  that  this  would  be  a  fair  interpre- 
tation of  his  conduct;  he  acted  extremely  improperly  in  not  com- 
municating the  bequest,  but  the  circumstances  of  the  case  show 
me  that  it  is  impossible  to  impute  to  him  that  he  meant  to  appro- 
priate the  money  to  his  own  use. 

[His  Lordship  here  alluded  to  some  of  the  facts  on  which  he 
relied  as  supporting  this  conclusion.] 

■ 

•  Looking  also  at  the  defendant's  conduct  in  reference  to    *  858 
the  investments,  it  appears  that,  having  961Z.  48.  Id.  in  his 
hands,  h^  purchased  SOOl.   consols,  meaning  it  apparently  as  a 

>  See  Lewin  Trusts  (dth  £ng.  ed.),  277;  Hill  Trustees  (3d  Am.  ed.)*,  648 
ei  seq.  and  notes ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1263  in  note  (7). 
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security  for  the  charity,  and  in  three  or  four  years  afterwards  he 
purchased  another  large  sum  with  the  same  object.  Nothing  was, 
however,  ear-marked  as  belonging  to  the  charity,  and  it  was  a  most 
improper  course  of  dealing ;  but  he  states  positively  that  these  pur- 
chases, were  intended  by  him  as  an  appropriation  to  the  charity, 
and,  strange  as  the  transaction  may  seem,  the  circum&tance  of  his 
not  receiving  tlie  dividends  leads  me  very  much  to  the  conclusion 
that  he  is  truthful  in  that  representation.  My  opinion  on  the 
whole  of  the  evidence  is,  that  the  defendant  was  a  gentleman  mis- 
conceiving and  grossly  neglecting  hi»  duty,  but  still  preserving  the 
fund,  and  having  it  either  invested  in  consols  or  having  consols 
bought  as  a  security  for  it.  Under  these  circumstances,  but  I 
.  confess  not  without  reluctance,  I  do  not  think  that  he  can  be 
charged  with  more  than  this,  —  he  is  accountable  for  the  original 
money  ^d  for  the  dividends  from  time  to  time  received  upon 
2100J.  stock,  with  simple  interest  at  four  per  cent.  I  should  be 
very  glad  to  say  that  he  ought  to  pay  five  per  cent,  but  I  do  not 
think  I  can ;  for  I  not  only  say  that  he  has  not  made  a  profit,  but 
the  circumstances  seem  to  me  to  demonstrate  that  he  has  not 
made  a  profit.  That  being  so,  he  is  accountable  only  for  the  sum 
of  cash  found  to  have  been  in  his  hands  with  simple  interest  thereon 
at  four  per  cent,  and  for  the  21002.  stock  and  the  dividends 
received  thereon  with  simple  interest  at  four  per  cent  on  each 
dividend.  If,  however,  the  plaintiffs  consider  it  more  for  their 
interest  to  take  the  consols  purchased  by  the  defendant,  or  the 
stock  now  in  Court,  they  are  at  liberty  to  do  so. 

With  regard  to  the  costs,  I  think  the  defendant  ought  to 
•  854    pay  all  the  costs  of  the  information  up  to  the  hearing,  *  be- 
cause it  was  occasioned  necessarily  by  his  own  misconduct.^ 

Mr.  MalinSy  on  the  subject  of  costs  and  in  reference  to  what  the 
Vice-Chancellor  had  done,  namely,  not  charging  the  defendant  with 
costs,  but  giving  him  no  costs  up  to  the  hearing,  observed  that  that 
part  of  the  decree  was  not  appealed  &om. 

The  Lord  Chancellor,  however,  refused  to  vary  the  decree  on 
any  other  terms  than  on  those  of  the  defendant  paying  the  costs 
up  to  the  hearing,  but  gave  him  his  option  to  have  the  appeal 
dismissed  with  costs. 

>  See  Frey  v.  Frey,  2  C.  E  Green  (N.  J.),  72,  76 ;  Bate  r.  Hooper,  6  De 
6.,  M.  &  G.  345  and  note. 
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After  some  further  discussion,  it  was  settled  that  the  decree  of 
the  Yice-Chancellor  should  be  varied  in  accordance  with  the  judg- 
ment of  the  Lord  Chancellor,  the  defendant  paying  the  costs  as 
above  mentioned. 


•DORMER  V.  PHILLIPS.  *855 

,  1855.    March  7,  10.    Before  the  Lord  Chancellor  Lord  Cranworth. 

The  words  '*  next  heir  ^  occurring  in  a  will  in  a  bequest  of  an  annuity  for  life  to 
be  enjoyed  by  the  next  heir  to  a  certain  title  and  estate :  ffdd,  by  reference 
to  the  context,  not  to  have  been  used  in  their  strict  sense,  but  to  mean  the 
person  next  presumptiyely  entitled  to  succeed  to  the  title  and  estate.* 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor  Km- 
DEBSL.ET,  on  a  claim  filed  to  determine  a  point  of  construction 
arising  out  of  the  will  and  codicil  of  the  late  Charles  Lord  Dormer. 

The  testator  by  his  will,  dated  the  10th  August,  1816,  gave  real 
estate  to  the  use  of  his  brother  Evelyn  Pierrepoint  Dormer  for 
life,  remainder  to  the  use  of  the  first,  second,  and  every  other  son 
of  Evelyn  Pierrepoint  Dormer,  successively  in  tail  male,  remainder 
to  the  use  of  Joseph  Thaddeiis  Dormer  (called  in  the  wiU  Joseph 
Dormer),  only  son  of  John  Dormer,  third  brother  of  the  testator's 
father,  deceased,  for  life,  remainder  to  the  use  of  the  first  and 
other  sons  of  Joseph  Dormer  successively  in  tail  male,  remainder  to 
the  use  of  the  testator's  uncle,  James  Dormer,  for  life,  remainder 
to  the  use  of  Robert  Dormer,  the  eldest  son  and  heir  of  James 
Dormer  deceased  (who  was  the  eldest  son  of  the  testator's  uncle, 
James  Dormer),  for  life,  remainder  to  the  use  of  the  first  and 
otlier  sons  of  Robert  Dormer  in  tail  male,  remainder  to  the  use  of 
Charles  Dormer,  the  second  son  of  James  Dormer,  deceased,  for 
life,  with  remainder  to  his  sons  in  tail  male,  remainder  to  the 
use  of  the  plaintiff.  Miles  Doimer,  the  third  son  of  James  Dormer 
deceased,  for  life,  remainder  to  his  first  and  other  sons  in  tail  male, 

*  For  cases  showing  the  construction  of  the  word  *'  heir  "  by  reference  to  the 
context,*  see  2  Jarman  Wills  (3d  Eng.  ed.),  64  et  seq.    A  devise  to  the  heirs  of 
one  who  is  stated  in  the  will  to  be  Hying  is  a  valid  disposition  in  fayor  of  those  • 
who  would  be  his  heirs  if  he  should  then  die.    Heard  v,  Hortoli,  1  Denio,  165 ; 
see  Simms  v.  Carrot,  1  Dev.  &  Bat.  £q.  898 ;  Bowers  v.  Porter,  4  Pick.  198. 
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remainder  to  Robert  Dormer,  second  son  of  the  testator's  said 
imcle  James  Dormer,  for  life,  remainder  to  his  sons  in  tail  male, 
and  remainder  to  the  use  of  the  testator's  right  heirs. 

•  856       *  The  testator  made  a  codicil  to  his  will,  dated  the  let 

April,  1816,  which  contained  the  following  bequest:  "I 
bequeath  to  Mr.  Joseph  Dormer,  my  next  heir,  afber  the  death  of 
my  brother  Evelyn  Dormer  without  issue  male,  150L  yearly  for 
the  term  of  his  natural  life,  to  date  and  become  due  from  the  day 
of  my  death ;  but  in  case  he  should  become  possessed  of  my  title 
and  estate,  then  it  is  my  will  that  the  said  annuity  should  be  paid 
to  his  next  heir  male,  also  for  the  term  of  his  natural  life,  and  so 
on  successively  to  all  the  sons  of  my  cousin,  the  late  James  Dor- 
mer, so  that  the  next  heir  to  the  title  and  estate  should  always 
enjoy  this  annuity.  I  leave  to  my  cousin  Robert  Dormer,  eldest 
son  of  James  Dormer  above  mentioned,  50^.  a  year  from  the  day 
of  my  death  for  the  term  of  his  natural  life,  to  devolve  to  his 
next  brother,  and  so  on  in  case  of  his  becoming  possessed  of  the 
annuity  of  150?.  above  mentioned." 

The  testator  died  on  the  2d  April,  1819.  Evelyn  Rerrepoint 
Dormer  then  became  Lord  Dormer,  and  entered  into  possession 
of  the  estates  ;  he  died  on  the  9th  December,  1826,  without  issue. 
Joseph  Thaddeus  Dormer  then  became  entitled  to  the  estates  and 
title,  and  was  Lord  Dormer  at  the  time  the  claim  was  filed.  At 
the  death  of  Evelyn  Pierrepoint  Dormer,  in  1826,  Joseph  Thad- 
deus Dormer  had  no  children,  and  Charles  Dormer,  the  second 
son  of  James  Dormer,  was  next  heir  presumptive  to  tlie  title  and 
estates ;  but  at  the  filing  of  the  claim  Lord  Dormer  had  several 
sons,  the  eldest  of  whom,  the  defendant  John  Baptiste  Dormer, 
was  born  on  the  22d  May,  1830. 

The  annuity  of  160/.  was  paid  to  Joseph  Thaddeus  Dormer 
until  he  became  entitled  to  the  estates  and  title  on  the  death  of 
Evelyn  Pierrepoint  Dormer ;  it  was  then  paid  to  Charles  Dormer 
until  1852,  when  he  died  without  issue. 

•  857        *  The  annuity  of  50/.  was  paid  to  Robert  Dormer,  named 

in  the  will,  until  1821,  when  he  died  without  issue ;  it  was 
then  paid  to  Charles  Dormer  until  the  death  of  Evelyn  Pierrepoint 
Dormer. 

^     Under  these  circumstances;  it  became  a  question  who  was  enti- 
tied  to  the  arrears  and  future  payments  of  the  two  annuities,  and 
the  claim  in  which  the  present  appeal  arose  was  filed  by  Miles 
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Dormer,  who  was  the  younger  brother  of  Bobert  Dormer  and 
Charles  Dormer,  and  who  claimed  to  be  the  next  presumptive  heir  - 
to  the  title  and  estates  after  the  death  of  the  present  Lord  Dormer 
without  issue  male :  he  contended  that,  according  to  the  true  con- 
struction of  the  codicil,  he  became  entitled  to  the  annuity  of  50/. 
on  the  death  of  Evelyn  Pierrepoint  Dormer  and  continued  entitled 
to  it  until  the  death  of  Charles  Dormer,  and  that  he  became  on 
the  death  of  Charles  Dormer,  and  still  continued  to  be,  entitled  to 
the  annuity  of  1502.  This  view  of  the  case  was  disputed,  it  being 
suggested,  with  regard  at  least  to  the  annuity  of  1502.,  that  John 
Baptiste  Dormer,  the  eldest  son  of  the  present  Lord  Dormer,  was 
entitled  to  it  as  the  next  heir  to  the  title  and  estates. 

The  cause  came  on  before  Vice-Chancellor  KIindersley  in  No- 
vember, 1854,  when  his  Honor  held  that  neither  the  plaintiff  Miles 
Dormer,  nor  the  defendant  John  Baptiste  Dormer,  could  take  the 
annuity  of  1502.,  and  that  it  had  in  effect  ceased  upon  the  death 
of  Charles  Dormer ;  and  that  the  annuity  of  502.  liad  also  ceased 
at  the  same  time,  since  there  was  no  longer  any  one  entitled  to 
the  annuity  of  1502.  From  this  decision  the  plaintiff  appealed 
to  the  Lord  Chancellor. 

A  very  full  report  of  the  argument  and  judgment,  together 
with  a  pedigree  showing  the  state  of  the  family,  *will  be    ^858 
found  in  the  third  volume  of  Mr.  Drewry's  Reports,  p.  39, 
from  which  report  the  foregoing  statement  of  the  will  and  codicil 
has  been  taken. 

Mr,  GlaasBj  Mr.  Selwyn^  and  Mr.  Cairns^  for  the  plaintiff,  sup- 
ported the  appeal.  —  They  submitted  that  the  words  "  next  heir," 
as  used  in  the  codicil,  meant  next  heir  presumptive ;  and  that  it 
was  clear  from  the  whole  tenor  of  the  instrument  they  were  not 
used  by  the  testator  in  their  strict  technical  sense. 

Mr.  Fleming^  for  the  defendant  John  Baptiste  Dormer,  left  the 
case  in  the  hands  of  the  Court,  and  took  no  part  in  the  argument. 

Bfr.  Amphlett,  for  the  executors  of  Charles  Gould,  one  of  the 
residuary  legatees  under  the  will.  —  He  submitted  that  the  plain- 
tiff was  not  entitled,  and  that  the  decision  of  the  Vice-Chancellor 
was  correct ;  he  cited  Lord  Deerhurst  v.  DuJce  of  Si.  Albans,  (a) 

(a)  5  Madd.  282. 
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He  also  insisted  that  the  present  was  a  stale  demand,  which  the 
Court  ought  not  to  accede  to,  and  mentioned  Campbell  v.  Qra- 
hamy  (a)  and  the  fortieth  section  of  the  Statute  8  &  4  Will.  4,  c  27. 

Mr.  Lloyd  and  Mr,  Terrell^  for  P.  T.  Gould,  a  party  in  the 
same  interest  as  G.  Gould.  —  They  cited  Leake  v.  RMnaonj  (b) 
and  submitted  that,  unless  the  construction  put  upon  the  codicil  hj 
the  Yice-Ghancellor  was  adopted,  it  was  impossible  to  construe  the 
instrument  at  all. 


*  859        *  Mr.  Oreene  and  Mr.  H.  F.  Jackson^  for  the  executors 
of  the  testator,  took  no  part  in  the  argument,  but  claimed 
such  advantage  as  might  be  derived  from  the  Statute  of  Limitations 
in  answer  to  any  demand  for  the  arrears  of  the  annuities. 

Mr.  O-lasse  replied,  and  in  reference  to  the  Statute  of  Limitations 
mentioned  Phillipo  v.  Munning%.  (<?) 

March  10. 

The  Lord  Chancellor  now  delivered  judgment.  —  His  Lordship 
observed  that  this  was  one  of  those  unsatisfactory  cases  in  which 
the  Court  was  called  on  to  say  what  a  testator  meant,  when  it  was 
perfectly  clear  that  he  did  not  know  what  he  meant  himself.  All 
that  the  Court  could  do  was  to  put  a  construction  on  the  words 
actually  used,  and,  dealing  in  this  way  with  the  present  case,  his 
Lordship,  after  considering  the  matter  over  several  times,  had  come 
to  be  quite  of  the  same  opinion  as  the  Yice-Chancellor. 

• 

[His  Lordship  here  stated  shortly  the  several  facts  above  noticed, 
and  also  the  terms  of  the  will  and  codicil.] 

# 

The  real  question  was  what  meaning  was  to  be  given  to  the 
expression  in  the  codicil, "  next  heir,"  as  applied  to  the  person  who 
should  always  enjoy  the  annuity  of  1502.  His  Lordship  agreed 
with  the  Vice-Chancellor  in  thinking  that  the  testator  used  the 
words  in  the  same  sense  in  which  he  had  used  them  in  an  earlier 
part  of  the  instrument,  and  this  was  clearly  not  in  their  strict 
sense,  for  he  spoke  of  a  person  as  >^  next  heir"  whose  ancestor  was 

(a)  1  Ru88.  &  M.  453 ;  2  CI.  &  Fin.  429. 
(6)  2  Mer.  364. 
(c)  2  Myl.  &  Cr.  809. 
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Btill  living,  and  ^^  nemo  est  h»res  viventis : "  what  he  meant 
was  that  the  person  presumptively  entitled  *  as  next  heir    *  860 
male  to  succeed  to  the  title  and  estates  should  receive  the 
annuity.     On  the  death  of  Evelyn   Pierrepont  Dormer,  Joseph 
Thaddeus   Dormer  was   the  person  to  succeed  to  the  title  and 
estates,  and  as  he,  Joseph  Thaddeus,  was  then  unmarried,  Charles 
Dormer,  as  the  next  heir  presumptive,  was  entitled  to  take  the 
annuity  of  1502.,  and  it  was  paid  to  him  accordingly.    Of  the 
correctness  of  this  there  could  be  no  doubt,  but  the  question  was, 
for  how  long  was  he  to  continue  to  receive  it  ?    He  subsequently 
ceased  to  be  next  heir,  for  Lord  Dormer  married,  and  had  children. 
It  was  impossible  to  speculate  on  what  the  testator  had  in  his  mind 
applicable  to  this  state  of  things ;  the  direction  was,  however,  clear 
that  the  annuity  was  to  be  paid  for  life,  and  therefore  Charles 
Dormer,  though  he  ceased  to  be  next  heir,  was  still  to  receive  it. 
He  died  in  1852,  without  issue,  and  the  point  to  be  determined  was 
what  was  then  to  become  of  the  annuity  ?    Was  his  next  brother,  the 
present  plaintiff,  to  take  it  ?    His  Lordship  thought  not,  for,  in  order 
to  take,  it  was  essential  that  he  should  answer  the  description  of 
"  next  heir,"  which  he  did  not.     The  reference  to  the  other  sons  of 
James  Dormer  was  parenthetical;  the  testator's  meaning  appar- 
ently was  that  any  of  them,  to  take,  must  be  in  the  position  of  next 
heir  ta  succeed  to  the  title.    No  one  was  to  take  except  as  next 
heir  male,  and  the  plaintiff,  the  present  appellant,  was  not  next  heir 
male :  he  therefore  could  not  take,  and  the  appeal  must  conse- 
quently fail. 


•Ex  parte  GEORGE  WOOD  and  THEOPHHiUS   CAR-    •861 

RICK. 

In  the  Matter  of  FREDERICK  SUTTON. 

1858.    February  18.    Before  the  Lords  Justicxs. 

The  commissioner  ought  to  make  an  order  for  the  sale  of  property  alleged  by 
the  assignees  to  be  in  the. bankrupt's  reputed  ownership,  on  their  ex  parte 
application,  supported  by  primA  facie  evidence,  (a) 

(a)  See  the  next  case. 
▼OX-.IY.  48  [678] 
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This  was  an  appeal  from  the  refusal  of  Mr.  Commissioner  Atb- 
TON  to  make  an  order  for  the  sale  of  goods,  (a)  alleged  by  the 
assignees  to  have  been  in  the  order  and  disposition  of  the  bank- 
rupt, with  the  consent  of  the  true  owners. 

On  the  1st  of  January,  1851,  the  bankrupt,  who  carried  on  the 
business  of  a  furnishing  ironmonger  at  Eingston-upon-Hull,  as- 
signed to  his  sister  all  his  household  furniture,  goods,  chattels, 
stock  in  trade,  and  other,  his  personal  estate  and  effects  whatsoeTer 
and  wheresoever,  to  secure  the  repayment  of  5502.  with  interest, 
therein  expressed  to  have  been  advanced  by  her  to  him.    The  deed 
contained  a  power  for  the  sister  all  times  thereafter  to  enter  into 
and  upon  the  dwelling-house  and  premises  of  the  bankrupt,  and 
all  other  the  places  in  which  the  assigned  goods  might  be  likely 
to  be  found,  and  to  sell  tliem  as  well  as  all*  other  goods  and  chatr 
tels  to  be  thereafter  acquired  by  the  bankrupt.    After  stating  the 
bill  of  sale,  and  after  stating  circumstances  to  show  that  it  was 
not  made  in  consideration  of  a  present  advance  or  under  pressure, 
the  petition  of  appeal  stated  that  the  stock  ift  trade,  and  all  other 
the  personal  estate  assigned  by  the  bill  of  sale,  were  at  the 
*  862    time  of  the  execution  thereof,  and  afterwards  *  remained, 
in  the  possession,  order,  and  disposition  of  the  bankrupt, 
and  that  no  part  of  it  was  ever  delivered  to  or  taken  possession  of 
by  the  bankrupt's  sister  until  April,  1852,  when  the  bankrupt,  find- 
ing himself  greatly  in  want  of  money,  and  unable  to  continue  his 
business  by  reason  thereof,  informed  his  sister  of  the  state  of  bis 
circumstances,  without  any  previous  application  from  or  communi- 
cation with  her,  and  recommended  her  at  once  to  put  the  bill  of 
sale  in  force ;  and  thereupon  arrangements  were  made,  by  or  upon 
the  suggestion  or  with  the  concurrence  of  the  bankrupt,  for  the 
delivery  up  to  his  sister  of  all  his  stock  in  trade  and  other  personal 
estate  and  effects,  which  accordingly  took  place  on  or  about  the 
10th  of  April,  1852. 

The  assignees  had  moved  before  the  commissioner  for  an  order 
for  the  sale  and  disposal  of  the  goods  and  chattels  comprised  in 
the  assignment,  pursuant  to  section  125  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  and  examined  the  bankrupt  tfivd  voce. 
The  commissioner,  after  taking  time  to  consider  the  matter,  on  the 
17th  of  January,  1858,  refused  to  make  any  order,  and  acyourned 

(a)  See  Ex  parte  Heslop,  ant^f  Vol.  L»  p.  477. 
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the  sitting  until  the  30th  of  March,  1853,  so  that  the  validity  of 
the  bill  of  sale  and  the  proceedings  might  be  tried  at  law.  The 
prayer  was  for  a  declaration  that  such  of  the  goods  and  chattels 
assigned  by  the  bill  of  sale  as  remained  in  the  possession  of  the 
bankrupt  at  the  time  of  the  delivery  thereof  by  him  unto  his  sister 
in  April,  1852,  were,  at  the  time  he  became  bankrupt,  by  her  con- 
sent and  permission,  in  his  possession,  order,  or  disposition  as 
reputed  owner  thereof,  or  whereof  ho  had  taken  upon  him  the 
sale,  alteration,  or  disposition  as  owner ;  and  that  the  same  goods 
and  chattels  might  be  ordered  to  be  sold  and  disposed  of  by  the 
petitioners  as  assignees  for  the  benefit  of  the  creditors  under  the 
bankruptcy. 

♦  Mr.  Hardy y  in  support  of  the  petition,  read  the  exam-  *  868 
inations  taken  before  the  commissioner  on  the  original 
application,  and  cited  Ex  parte  Barlow  (a)  and  Qaartermaine  v. 
BitUcBton  (h)  on  the  authority  of  the  latter  of  which  cases  he  sub- 
mitted that  it  was  neoessary  to  have  an  order  specifically  referriifg 
to  the  particular  goods  directed  to  be  sold,  and  not  an  order  direct- 
ing all  goods  in  the  bankrupt's  order  and  disposition  generally  to 
be  sold. 

Their  Lordships  said,  that,  unless  the  order  was  made,  the  as- 
signees could  not  try  the  question  at  law,  and  that  the  order  ought 
to  be  made  on  primd  facie  evidence  being  adduced,  as  it  was  in 
this  instance,  and  would  determine  no  question.    Their  Lordships 
then  made  an  order  that  the  stock  in  trade  and  efiects  mentioned 
and  referred  to  in  the  several  examinations,  and  which  were  in 
the  possession  of  the  bankrupt  on  or  about  the  8th  of  April,  1852, 
and  were  afterwards  removed  from  the  premises  of  the  bankrupt, 
by,  or  by  the  order  of,  the  said  Eleanor  Frances  Sutton,  should  be 
sold  and  disposed  of  for  the  benefit  of  the  creditors  under  the 
bankruptcy,  as  having  been  in  the  possession,  order,  and  disposi- 
tion of  the  said  bankrupt,  as  reputed  owner  thereof,  at  the  time 
he  became  bankrupt,  by  the  consent  and  permission  of  the  true 
owner. 

Co)  2  De  G.,  M.  &  O.  921. 

(b)  13  Com.  B.  138 ;  see  also  Grabam  v.  Furber,  U  Com.  B.  134. 
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* 864    •Ex  parte    GEORGE    YOUNG,    JONAS    TILLOTSON 
PATCHETT  and  WILLIAM  EDWARDS  HIRST. 

In  the  Matter  of  JOHN  ROEBUCK  and  WILLIAM  ROEBUCK, 

Bankrupts. 

1858.    July  4.    Before  the  Lords  Justices. 

The  17th  of  the  roles  and  orders  in  bankruptcy  does  not  render  it  necessary  or 
proper  to  serve  on  mortgagee  notice  of  an  application  for  an  order  for  the 
sale  of  chattels  alleged  by  the  assignees  to  be  in  the  bankrupt's  reputed 
ownership.  Such  an  order  should  be  made  on  an  ex  parte  application  of  the 
assignees  showing  tLprimd  facie  case. 

This  was  also  an  appeal  of  the  assignees,  from  the  refosal  of 
the  commissioner  (Mr.  West),  to  make  an  order  for  the  sale  of 
goods  alleged  by  the  assignees  to  have  been  in  the  reputed  owner- 
ship of  the  bankrupts. 

•  The  bankrupts  were  at  the  time  of  the  bankruptcy  woollen  cloth 
manufacturers  and  lessees  of  a  water  fulling  and  scribbling  mill, 
in  which  were  shafting,  gearing,  engines,  and  machinery  belonging 
to  them,  subject  to  an  equitable  mortgage  in  favour  of  the  re- 
spondents. 

In  January,  1858,  the  appellants  served  the  respondents  with 
notice  that  application  would  be  made  to  the  commissioner  for  an 
order  for  the  sale  of  the  water-wheel,  shafting,  gearing,  engines, 
machinery,  and  utensils  upon  the  demised  premises  as  being  in 
the  order  and  disposition  of  the  bankrupts  at  the  time  of  the 
bankruptcy. 

The  appellants  and  respondents  were  heird  by  the  conmiissioner 
upon  the  application,  which  was  thereupon  dismissed,  reserving  the 
question  of  costs. 

Mr.  Bagshawcy  in  support  of  the  petition,  said  that  applicaidon 
had  been  made  to  the  commissioner  in  the  first  instance  ex  parte; 
but  that  the  commissioner  required  notice  to  be  given  to  the  re- 
spondents. « 

•866       'The  Lord  Justice  Knight  Bruce  said  that  the  order 
ought  to  have  been  made  ex  parte^  (a)  upon  a  primd  fade 

(a)  See  Ex  parte  Barlow,  2  De  G.,  M.  &  6.  921 ;  and  see  the  last  preceding 
case. 
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case  being  shown  to  the  satisfaction  of  the  commissioner,  and  that 
persons  not  subject  to  the  jurisdiction  of  the  commissioner  ought 
not  to  be  served  with  notice  of  such  applications. 

Mr.  Baffshaufe  referred  to  the  17th  order,  (a)  and  said  that'  the 
notice  had  been  served  in  compliance  with  what  had  been  supposed 
to  be  the  exigency  of  that  order.  He  read  the  affidavit  of  the 
solicitor  to  the  assignees,  showing  Kprinid  facie  case. 

Mr.  Bolt  and  Mr.  Asplandj  for  the  respondents.  —  Their  Lord- 
ships held  that  the  appellants  were  entitled  to  an  order  ex  parte j 
and  ordered  the  costs  of  all  parties  to  be  paid  out  of  the  estate. 


*  JEr  parU  THOMAS  SPRAGUE.  *  866 

In  the  Matter  of  EDWARD  BREWSTER,  a  Bankrupt,  and  in  the 
Matter  of  EDWARD  BREWSTER  and  EDWARD  WEST, 
Bankrupts. 

1868.    June  24.    Before  the  Lords  Justices. 

A  dissolution  of  partnership  was  advertised  in  the  Gazette,  and  a  circular  sent 
in  the  name  of  the  dissolved  firm,  requesting  debtors  to  the  firm  to  paj  their 
debts  to  one  partner :  Heldf  that  the  notice  was  insufficient  to  take  the  debts 
oat  of  the  reputed  ownership  of  the  firm. 

The  plant  and  stock  in  trade  was  taken  possession  of  by  the  same  partner,  and 
used  in  his  separate  .trade  after  the  dissolution :  Held,  that  it  was  in  his 
separate  reputed  ownership. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner 
Evans,  holding  that  certain  property,  which  had  belonged  to  the 
bankrupts  jointly,  was  distributable  as  the  separate  property  of 

(a)  "  That  (unless  the  Court  shall  in  any  particular  case  otherwise  direct) 
all  applications  to  the  Court  in  the  exercise  of  its  primarjr  jurisdiction  by  virtue 
of  *  The  Bankrupt  Law  Consolidation  Act,  1849,^  shall  be,  by  way  of  motion^ 
supported  by  affidavit,  upon  hearing  which  the  Court  shall  make  such  order 
therein  as  shall  be  just ;  but  in  cases  in  which  any  other  party  or  parties  than 
the  applicant  are  to  be  affected  by  such  order,  no  such  order  shall  be  made 
on  less  upon  the  consent  of  such  person  or  persons,  duly  shown  to  the  Court : 
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one  of  them,  as  being  in  his  order  and  disposition  at  the  time  of 
the  bankruptcy. 

Messrs.  Brewster  and  West,  the  bankrupts,  had  carried  on  busi- 
ness as  printers  in  partnership  until  the  6th  of  July,  1850,  when 
the  partnership  was  dissolved  bj  a  deed  of  dissolution,  whereby, 
among  other  things,  the  partners  covenanted  to  refer  to  arbitration 
all  matters  connected  with  the  partnership  business  and  the  mode 
in  which  the  affairs  of  the  partnership  should  be  wound  up  and 
settled. 

On  the  same  6th  of  July,  1850,  the  bankrupts  signed  a  notice  of 
dissolution  of  the  partnership,  which  was  inserted  in  the  London 
Gkizette ;  and  they  also  signed  and  sent  to  the  debtors  of  the  firm 
a  circular,  notifying  to  them  the  dissolution,  and  requesting  them 
to  pay  their  debts  to  Brewster. 

After  July,  1850,  each  of  the  partners  carried  on  business 
separately  on  his  own  account,  and  Brewster  retained  and  used 
in  his  business  the  plant  and.  stock  which  had  belonged  to  the 

firm. 
•  867  *  On  the  28th  of  September,  1850,  the  arbitrator  made  his 
award,  and  (amongst  other  things)  ordered  and  adjudged 
that  the  partnership  should  be  deemed  to  have  ended  and  been 
determined  on  and  from  the  30th  of  June  then  last  past;  that 
Brewster  should  pay  and  receive  all  debts,  and  enter  into  a  bond 
to  West,  in  the  penal  sum  of  80007.,  to  save  West  harmless  against 
all  claims  and  demands  arising  out  of  the  partnership ;  that  West 
should,  after  the  payment  to  him  thereinafter  mentioned,  deliver 
up  to  Brewster  all  books,  papers,  and  writings  relating  to  the  part- 
nership; that  Brewster  should  pay  the  sum  of  628/.  17^.  lOd.  to 
West  within  two  months  after  notice  in  writing  given  to  Brewster 
of  the  arbitrator's  award  ;  «and  that  West  should  accept  and  receive 
that  sum  in  full  discharge  of  his  share  in  the  partnership  estate 
and  effects.    And  the  arbitrator  determined  that,  save  as  aforesaid, 

or  upon  proof  that  notice  of  the  intended  motion  and  copy  of  the  affidavit  in 
support  thereof  has  been  served  upon  the  party  or  parties  to  be  affected  thereby, 
four  clear  days  at  leyt  before  the  day  named  in  sach  notice  as  the  day  when  the 
motion  is  to  be  made :  provided,  however,  that  the  Court  may,  if  it  shaU  think 
fit,  in  any  case  where  the  party  or  parties  to  be  affected  by  the  order,  or  any  of 
them,  shall  not  have  been  duly  served  with  a  notice  of  the  motion  for  such  order, 
make  an  order  calling  upon  the  party  or  parties  to  be  affected  thereby,  to  show 
cause,  at  a  day  to  be  named  by  the  Court  in  such  order,  why  such  order  should 
not  be  made/' 
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neither  Brewster  or  West  had  upon  the  30th  of  June,  1850,  any 
claim  or  demand  upon  or  against  the  other  of  them  in  respect  of 
or  in  relation  to  the  copartnership  stock  in  trade,  machinery  and 
effects,  debts,  accounts,  and  differences,  or  otherwise. 

On  the  30th  of  September,  1850,  West  gave  notice  in  writing  to 
Brewster  of  the  award,  and  made  application  to  Brewster  for  the 
payment  of  the  628/.  17«.  lOd.j  which  was  directed  by  it  to  be 
paid. 

On  the  19th  of  November,  1850,  Brewster  was  declared  bank- 
rupt ;  and  on  the  22d  of  November  a  joint  adjudication  was  pro- 
nounced against  both  the  bankrupts. 

By  an  order  of  the  commissioner,  dated  the  22d  of  March,  1853, 
the  creditors'  assignee  of  the  separate  estate  of  Brewster  was 
ordered  to  show  cause  why  the  official  assignee  should  not  be 
directed  to  carry  over  to  the  credit  of  the  joint  estate  the 
several  sums  of  money  received  *  and  to  be  received  in  *  868 
respect  of  the  debts  of  the  late  firm. 

Accordingly,  on  the  11th  of  Mieiy,  1853,  the  parties  appeared 
before  the  commissioner,  who,  on  the  26th  of  May,  delivered  his 
judgment,  declaring  that  that  which  had  been  partnership  property 
was  distributable  among  the  separate  creditors  of  the  bankrupt 
Brewster,  as  being  in  his  order  and  disposition. 

From  this  decision  the  trade  assignee  under  the  joint  adjudi- 
cation appealed. 

JIfr,  Follett  and  Mr.  Lucas^  in  support  of  the  appeal.  —  The 
award  was  insufficient  to  change  the  property,  especially  as  the 
payment  which  was  directed  by  it  as  a  condition  precedent  had 
never  in  fact  been  made.  The  notice  in  the  Gazette  merely  noti- 
fied the  l4and  to  receive  the  credits  of  the  firm,  and  could  not 
afiect  the  reputed  ownership.  And  as  to  the  plant  and  effects,  the 
mere  retention  of  them  by  one  partner  after  a  dissolution  and 
separation  has  never  been  held  sufficient  to  change  the  reputation 
of  ownership.  ^  * 

They  referred  to  Hunter  v.  B,ice^(a)  Ex  parte  Wheeler ^(b) 
and  ^x  parte  Olarkson.  (c)  • 

Jtfr.  Swanston  and  Mr.  Asplandy  for  the  respondent,  the  trade 
assignee  of  Brewster. — There  was  a  complete  conversion  of  the 

(a)  16  East,  100.  (b)  Back,  25.  (c)  4  Dea.  &  Ch.  56. 
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partnership  into  separate  property  before  the  bankruptcy.  The 
property  had  passed,  but  the  time  for  l^e  payment  of  the  consider- 
ation money  had  not  arrived  at  the'  time  of  the  bankruptcy.  The 
property  was  therefore  really  separate,  and  the  reputation  of  owner- 
ship here  coincided  with  the  true  title. 


•869 

bouin 


*  They  referred  to  Ux  parte  Enderby,  (a)  Ex  parte  Ar- 
bouifiy  (6)  Ex  parte  Ruffin^  (<?)  Ex  parte  Fellj  (rf)  Ex  parte 
Williams^  («)  Jojf  v.  Campbell^  (^)  Ex  parte  Burton^  (A)  Ex  parte 
Usbornej  («)  Ex  parte  Cooper,  (A;) 

The  Lord  Justice  Knight  Bruce.  —  With  regard  to  that  part 
of  the  appeal  which  refers  to  the  debts  due  to  Brewster  and  West, 
we  are  of  opinion  upon  the  evidence  that  nothing  had  been  done 
to  take  them  out  of  the  reputed  ownership  of  the  original  credi- 
tors. Even  if  the  advertisement  and  circular  had  come  in  8u£5cient 
time  to  the  knowledge  of  the  debtors,  they  would  not  of  neces- 
sity have  imported  an  assignment.  They  would  not  of  necessity 
have  iiQported  more  than  agency.  The  parol  evidence  is  very 
slight,  and  it  appears  to  me  that  the  case  of  notice  to  the  debtors 
wholly  fails.  Therefore,  whatever  may  have  been  the  agreement 
as  to  the  debts  between  the  creditors  themselves,  the  section  of  the 
statute  that  has  been  so  frequently  adverted  to  renders  it  necessary 
to  treat  them  as  part  of  the  joint  estate. 

With  regard  to  the  plant  and  stock,  I  confess  that  I  am  not  with- 
out some  degree  of  doubt,  —  a  doubt  arising  from  the  circumstance 
that  my  mind  is  not  satisfied  that  there  was  a  complete  delivery 
(so  far  as  the  subject  was  capable  of  it),  and  from  the  circumstance 
l^at  there  was  here  not  a  secret  or  dormant,  but  an  open  and 
avowed  and  notorious  partnership,  followed  for  a  time  b^  so  carry- 
ing on  of  the  business  by  one  of  the  partners  alone.  Bat, 
*  870  doubting  as  I  do  upon  this  point,  I  cannot  *  say  that  I  have 
a  sufficiently  strong  opinion  upon  it  to  warrant  me  in  dis- 
Itenting  from  the  conclusion  of  the  learned  commissioner.  It  is  a 
conclusion  that,  I  repeat,  is  very  possibly  correct.    If  I  were  8ati»- 

(a)  2  B.  &  C.  889.  (g)  1  Sch.  &  Lef.  328. 

(6)  De  Gex,  359.  (h)  1  Glyn  &  Jam.  207. 

(c)  6  Ves.  119.  (t)   lb.  368. 

Id)  10  76.  347.  (k)  1  Mont.,  D.  &  De  6.  358. 
(«)  11/5.8.. 
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fied  in  mj  own  mind  that  the  conclusion  was  wrong,  I  should  be 
bound  so  to  declare ;  but  I  am  not  so  satisfied,  and,  therefore,  can- 
not give  my  voice  for  disturbing  that  part  of  the  decision. 

The  Lord  Justice  Turner.  —  One  question  which  we  are  called 
upon  to  decide  in  this  case  is,  whether  in  truth  any  concluded 
agreement  was  come  to  between  these  two  partners  as  to  the  divi- 
sion of  the  partnership  assets.  Looking  at  the  deed  of  dissolution 
of  the  6th  of  July,  18c50, 1  find  it  reciting  that  the  parties  have 
mutually  agreed  to  dissolve  the  partnership,  and  in  pursuance  of 
that  agreement  have  signed  the  notice ;  and,  further,  that  it  has 
been  agreed  that  Brewster  shall  have  the  preqiises  for  the  remain- 
der of  the  term,  and  pay  and  satisfy  the  rent  and  covenants ;  and 
that  each  of  the  parties  shall  be  at  liberty  to  carry  on  the  business 
of  a  printer ;  and  that  it  shall  be  referred  to  arbitration  to  ascer- 
tain the  value  of  the  copartnership  effects,  and  of  the  share  of 
West  therein,  and  to  decide  what  in  respect  of  such  share  shall  be 
paid  by  Brewster,  and  how  and  when  payment  shall  be  made,  and 
in  what  manner  the  affairs  shall  go  on.  Tliis  recital,  carried  into 
effect  by  the  operative  part  of  the  deed,  is  to  my  mind  convincing 
evidence  of  an  agreement  that  Brewster  should  be  sole  owner  of 
this  property,  and  that  the  only  question  was,  what  he  was  entifled 
to  have  paid  to  him,  and  how  and  when.  The  deed  proceeds  upon 
the  notion  of  the  sole  ownership  of  Brewster. 

.When  we  have  arrived  at  this  conclusion  as  to  the  opera- 
tion of  the  deed  between  the  parties,  there  arises  a  *  ques-  *  871 
tion  as  to  the  debts,  viz.,  what  was  there  to  take  them  out 
of  the  operation  of  the  statute  as  to  reputed  ownership  ?  At  the 
time  of  the  dissolution,  the  debts  belonged  to  the  partners  jointly. 
They  must  have  so  continued  until  notice  was  given  to  the  debtors 
that  the  debts  which  had  been  joint  property  had  become  the  sole 
pro]>erty  of  the  one.  Now  there  is  nothing  in  the  shape  of  such 
notice,  except  the  fact  that  authority  had  been  given  by  both  part- 
ners to  th&  debtors  to  pay  the  amount  of  their  debts  to  one  of 
these  partners.  I  take  it  that  a  mere  authority  of  that  description 
would  not  alter  the  property  between  the  two.  Therefore  I  think 
that,  as  to  the  debts,  there  was  not  here  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute  as  to  reputed  ownership.  As  to 
the  stock  in  trade  and  plant,  the  case  stands  on  a  different  footing. 
On  the  6th  July,  1850,  sole  ^possession  was  taken  by  Brewster.    He 
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carried  on  a  separate  trade ;  the  name  was  changed ;  and  the  other 
partner  was  also  carrying  on  a  separate  trade  in  a  different  place. 
I  think  that  these  circumstances  were  sufficient  to  take  this  part  of 
the  property  out  of  the  reputed  ownership  of  the  two.  It  is  not 
material  how  long  the  separate  possession  continued,  provided  it 
was  clear.  I  think,  therefore,  that  the  decision  of  the  coinmi&- 
sioner  must  be  confirmed  as  to  the  plant  and  stock,  and  altered  as 
to  the  moneys  which  were  due  to  the  firm. 

Each  estate  was  directed  to  bear  its  own  costs. 


•  872    •In  the  Matter  of  a  PETITION  for  Arrangement,  Ac. 

ANONYMOUS. 

1853.    July  4.    Before  the  Lords  Justices. 

A  petition  for  arrangement  under  12  &  13  Viet.  c.  106,  §  211,  dismissed  on  the 
application  of  the  petitioning  trader  with  the  consent  of  the  creditors,  although 
he  had  complied  with  the  statutory  regulations. 

This  was  a  motion  by  way  of  appeal  from  the  dismissal,  by  Mr. 
Commissioner  Goulburn,  of  a  petition,  presented  by  the  appellant, 
praying  for  the  dismissal  of  a  petition  presented  by  the  petitioner, 
for  protection  under  the  211th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849.  The  Act  only  provides  (§  228)  for  the  dis- 
missal  of  a  petition  presented  under  the  211th  section,  in  case  of 
non-<2ompliance  on  the  part  of  the  petitioning  trader  with  the  requi- 
sitions of  the  Act.  In  the  present  case  he  had  complied  with  these 
requisitions,  but  did  not  desire  to  proceed  further  under  the  Act. 
The  creditors  all  consented  to  the  application. 

Mr.  Bagley  supported  the  motion. 

Their  Lordships  ordered  that  the  order  of  CommissicTner  Goul- 
burn should  be  discharged,  and  that  the  petition  for  aritmgement, 
presented  to  the  Court  of  Bankruptcy^  by  the  appellant  on  the  3d 
of  June,  1853,  should  be,  and  the  same  was  by  the  order  dismissed. 
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•Ex  parte   GEORGE  EDWARD  DINSDALE.      ♦878 
In  the  Matter  of  GEORGE  EDWARD  DINSDALE. 

1858.    November  19.    Before  the  Lords  Justices. 

A  summons  to  a  person  supposed  to  be  capable  of  giTing  information  touching 
the  bankrupt's  estate  will  not  in  general  be  granted  on  the  application  of  the 
bankrupt,  without  the  concurrence  of  the  assignees. 

.This  was  the  appeal  of  the  bankrupt  from  the  refusal  of  Mr. 
Commissioner  West,  to  issue  a  summons  to  a  person  whom  the 
bankrupt  alleged  to  be  capable  of  giving  information  respecting 
the  bankrupt's  estate. 

The  petition  of  appeal  alleged  that  the  bankrupt,  by  indentures 
of  lease  and  release,  dated  respectively  in  or  about  the  15th  and 
16th  of  July,  1818,  .assured  to  Timothy  Hutton  and  his  heirs  a 
freehold  estate  at  Middleham,  in  Yorkshire,  upon  trust  to  sell  and 
dispose  of  the  same  in  manner  therein  mentioned,  and  out  of  the 
proceeds,  after  payment  of  expenses,  to  pay  to  John  Hutton  and 
his  partners,  who  were  the  bankrupt's  bankers,  the  sum  of  1379Z. 
The  petition  further  alleged  that,  immediately  after  the  date  of 
the  deed,  Timothy  Hutton,  the  trustee,  sold  the  estate,  which  pro- 
duced more  than  enough  to  discharge  the  costs  and  expenses  of 
the  trust,  and  the  sums  made  secure  by  the  trust  deed,  leaving  for 
the  benefit  of  the  bankrupt's  estate  a  large  surplus. 

In  May,  1826,  a  commission  of  bankruptcy  issued  against  the 
appellant. 

On  the  7th  of  November,  1860,  the  bankrupt  required  Mr. 
Hutton,  by  a  notice  in  writing,  to  make  out  and  deliver  to  him  or 
to  the  official  assignee  an  account  of  his  receipts  and  payments  in 
respect  of  the  trusts,  and  to-  produce  vouchers  for  all  payments 
and  allowances. 

*  The  petitioner  deposed  that  he  verily  believed  that  if  ♦  874 
such  accounts  were  truly  and  properly  rendered  and  investi- 
gated, it  would  appear  that  after  payment  of  all  the  debts  and  ex- 
penses mentioned  and  referred  to  in  and  by  the  indenture  of  the 
16th  of  July,  1818,  a  large  balance  was  due  from  Timothy  Hutton 
to  the  petitioner's  estate,  more  than  sufficient  to  pay  the  creditors, 
who  had  proved  their  debts  under  the  commission,  20«.  in  the 
pound,  and  leave  to  him  a  very  considerable  overplus. 
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Mr.  Sturgeon^  in  support  of  the  petition,  relied  upon  the  120th 
section  of  the  Bankrupt  Law  Consolidation  Act. 

Mr.  J.  H.  Palmer  appeared  for  Mr.  Hutton,  who  had  been 
served  with  the  petition. — The  petition  had  not  been  served  on 
the  official,  who  was  the  only  assignee. 

The  Lord  Justice  Knight  Bruce  was  of  opinion  that  there  was 
not  tlie  slightest  ground  shown  for  the  interference  of  the  Court 
with  the  discretion  exercised  by  the  commissioner ;  and  that  it  was 
not,  in  general,  competent  to  a  bankrupt  to  apply  for  a  summons, 
under  the  120th  section  of  the  Bankrupt  Law  Consolidation  Act, 
without  the  concurrence  of  his  assignees.  As  the  official  assignee, 
who  ought  to  have  been,  had  not  been  served,  and  as  Mr.  Hat- 
ton,  who  ought  not  to  have  been,  had  been  served  with  the  petition, 
his  Lordship  thought  that  the  appeal  must  be  dismissed,  and  Mr. 
Button's  costs  paid  by  the  bankrupt. 

The  Lord  Justice  Turner  concurred. 


♦  876  ♦  Ex  parte  JAMES  WOOD. 

In  the  Matter  of  JAMES  WOOD,  against  whom  a  Trader  Debtor 

Summons  has  been  issued. 

1854.    February  17.    Before  the  Lords  Justicbs. 

It  is  not  imperative  upon  the  comnoissioner  to  require  a  bond  under  the  12  &  13 
Vict.  e.  106,  §  78,  or  the  general  orders,  but  is  a  matter  within  his  discretion, 
having  regard  not  only  to  the  solvency  of  the  alleged  debtor,  but  to  all  the 
circumstances  of  the  case,  including  the  probability  of  success  in  an  action 
for  the  demand. 

When,  therefore,  the  demand  was  made  in  respect  of  differences  in  purchases 
and  sales  of  a  commodity  arising  from  the  mere  turn  of  the  market,  neither 
party  having  or  intending  to  buy  or  sell  the  commodity  itself,  it  was  held  not 
to  be  a  proper  case  for  requiring  a  bond. 

Quasre,  whether  such  a  demand  could  be  enforced  or  was  not  a  gambling  trans- 
action. 
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This  was  a  petition  of  appeal  from  a  decision  of  Mr.  Commis- 
sioner FoNBLANQUE,  requiring  the  appellant  to  enter  into  a  bond, 
nnder  the  78th  section  of  the  Bankrupt  Law  Consolidation  Act. 

On  the  24th  of  January,  1854,  the  appellant  was  served  by,  or 
on  behalf  of,  the  respondent,  Mr.  William  May  Bimonds,  with 
particulars  of  demand  and  notice,  requiring  payment  of  2085Z,  S«. 
2d.  J  being  the  balance  due  upon  an  account  of  purchases  and 
sales  of  various  large  quantities  of  tallow ;  and  on  the  26th  he 
was  served  with  a  summons  to  attend  the  Court  of  Bankruptcy, 
Basinghall  Street,  on  the  1st  of  February,  1854,  to  answer  the 
demand. 

The  appellant  attended  at  the  return  of  the  summons,  and 
deposed  that  he  verily  believed  he  had  a  good  defence,  upon  the 
merits,  to  the  demand;  and  thereupon  the  respondent,  by  his 
attorney,  insisted  that  the  appellant  ought  to  be  required  to  give  a 
bond,  with  two  sureties,  to  abide  the  result  of  an  action  for  the 
recovery  of  the  demand. 

The  commissioner  required  the  respondent  to  show  *  that    *  876 
the  alleged  debt  was  in  jeopardy,  or  that  there  was  reason 
to  believe  that,  if  judgment  were  recovered  against  the  appellant 
for  the  amount  claimed,  he  would  be  unable  to  pay  this,  in  addition 
to  his  other  engagements. 

Evidence  was  accordingly  gone  into,  the  result  of  which,  accord- 
ing to  the  affidavit  made  in  support  of  the  appeal  was,  that  in  or 
about  December,  1852,  the  respondent  commenced  speculating  in 
tallow,  as  broker,  for  the  appellant.  That  tlie  first  speculation 
resulted  in  a  gain  of  lOOZ.,  but  that  subsequently,  in  copsequence 
of  the  state  of  Eastern  affairs,  heavy  losses  had  resulted.  That 
the  claim  of  the  respondent  was  for  the  largest  of  these  losses, 
and  that  there  were  two  other  similar  claims.  That  the  course  of 
dealing  was  as  follows :  one  party  agreed  to  buy  a  certain  quan- 
tity of  tallow  of  the  other,  deliverable  at  a  future  period,  between 
certain  specified  times,  generally  one,  two,  or  three  months  apart ; 
for  instance,  between  the  1st  of  October  and  81st  of  December, 
then  next.  That  a  bought  and  sold  note  was  signed  by  a  broker, 
on  behalf  of  each  party.  That  the  other  party,  to  cover  himself, 
subsequently  entered  into  a  counter  contract  to  sell  to  the  person 
from  whom  he  had  purchased  a  like  quantity  of  tallow,  deliverable 
also  between  the  same  periods.  That  when  the  period  for  delivery 
arrived,  it  was  open  to  either  party,  according  as  the  turn  of  the 
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market  happened  to  be  in  his  favour,  to  give  notice  to  the  otiier 
that  he  was  ready  to  deliver  the  tallow  in  pursuance  of  his  con- 
tract ;  and  the  other  thereupon  gave  a  counter  notice  that  he  was 
ready  to  deliver  the  like  quantity  of  tallow  under  his  contract,  and 
upon  this  a  difference  was  ascertained,  according  to  the  different 
prices  at  which  the  contracts  had  been  respectively  entered  into, 
and  such  difference  was  to  be  received  and  paid  accord- 

*  877    ingly.    That  no  *  tallow  was  actually  delivered,  nor  delivery 

warrants  made  out,  nor  any  tallow  actually  purchased  for 
the  fiilfilment  of  the  said  contracts,  nor  otherwise  dealt  with, 
except  by  the  exchange  of  bought  and  sold  notes.  That  the 
transactions  were  time  bargains,  intended  to  be  settled  by  differ- 
ences, and  not  by  actual  delivery ;  and  that  tlie  claim  of  the 
respondent  was  for  differences  upon  the  supposed  delivery  and 
redelivery  of  the  same  tallow,  in  pursuance  of  time  bargains. 

The  appellant  deposed  before  tlie  commissioner  that,  except  in 
respect  of  debts  thus  incurred,  the  appellant  was  worth  a  consider- 
able sum  beyond  the  amount  of  his  debts,  but  not  sufficient  to  pay 
the  demands  of  the  respondent,  and  of  two  other  persons  with 
whom  he  had  had  dealings  of  the  above  descriptions,  if  they  were 
just  and  legal  debts,  which  the  appellant  was  advised  they  were 
not.  He  further  deposed  that  he  was  unable  to  find  sureties  to 
the  amount  of  the  demand  of  the  respondent,  and  that  the  effect 
of  ordering  him  to  give  a  bond,  with  sureties,  would  be  to  compel 
him  to  commit  an  act  of  bankruptcy,  though  he  was,  as  he  verily 
believed,  perfectly  solvent. 

He  submitted  to  the  commissioner,  first,  that  the  claim  of  the 
respondent  was,  upon  the  face  of  it,  as  shown  by  the  particulars  of 
his  demand,  and  by  the  evidence  of  his  own  witness,  contrary  to 
the  provisions  of  the  Gaming  and  Waging  Act,  and  therefore 
absolutely  void,  and  would  be  incapable  of  being  proved  in  bank- 
ruptcy, or  of  supporting  an  adjudication,  and  that  the  commis- 
sioner ought  not  to  exclude  this  from  his  consideration ;  and, 
secondly,  that  even  if  this  had  not  been  the  case,  the  test  by 
which  the  Court  should  be  guided  in  ordering  or  refusing  to  order 

a  bond  to  be  given  ought  to  be  the  general  solvency  or  in- 

*  878  solvency  of  the  *  trader  summoned,  apart  from  the  particular 

claim  made  and  denied,  and  not  his  inability  to  pay  the 
amount  claimed  and  denied  in  addition  to  his  ordinary  engage- 
ments ;  that  the  contrary  construction  would  put  it  in  the  power  of 
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any  one  who  would  make  an  unconscientious  and  extravagant 
demand  to  make  any  other  man  a  bankrupt  in  fourteen  days. 

The  commissioner,  by  the  order  under  appeal,  ordered  the 
appellant,  within  twenty-one  days  to  enter  into  a  bond  according 
to  the  form  contained  in  Schedule  (K)  to  the  Act,  in  the  sum  of 
3085Z.  3«.  2d.y  with  such  two  sufficient  sureties  as  the  Court 
should  approve  of,  to  pay  such  sum  or  sums  as  should  be  re- 
covered, together  with  such  costs  as  should  be  given  in  a  then 
pending  a<;tion,  or  of  any  part  thereof  in  respect  of  which  the 
deposition  of  the  respondent  had  been  made. 

Mr.  Bolt  and  Mr.  Hardy y  in  support  of  the  appeal.  —  The  con- 
tracts in  respect  of  which  the  respondent  is  suing  are  void  as 
gambling  contracts  within  the  meaning  of  the  Statute  8  &  9  Vict, 
c.  109,  §  18,  which  enacts  '^  that  all  contracts  or  agreements, 
whether  by  parol  or  in  writing,  by  way  of  gaming  or  wagering, 
shall  be  null  and  void ;  and  no  suit  shall  be  brought  or  maintained 
in  any  Court  of  Law  or  Equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  be  won  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made."  They  cited 
Orizewood  v.  Blane.  (a) 

Mr.  J,  H.  Palmer y  for  the  respondent.  —  The  Bankrupt 
Law  Consolidation  Act  and  the  87th  *  order  are  impera-  *  879 
tive  upon  the  commissioner,  and  leave  him  no  discretion  as 
to  requiring  a  bond  with  sureties.  The  contracts  in  question  are 
not  void  under  the  Act  relied  upon,,  for  the  demand  cannot  be 
termed  "  a  sum  of  money  alleged  to  be  won  upon  any  wager ; "  on 
the  contrary,  the  evidence  shows  that  the  contracts  were  entered 
into  bond  fide,  and  according  to  the  usual  course  of  trade. 

To  constitute  a  valid  contract  for  the  sale  of  goods  to  be  de- 
livered at  a  future  day,  it  is  not  necessary  that  the  vendor  should  at 
the  time  have  the  goods  in  his  possession,  or  have  entered  into  any 
contract  to  buy  them.  Hibblewhite  v.  M^Morine  (J).  In  Orize- 
wood V.  jS2an«*  there  was  clearly  a  mere  gambling  transaction. 

The  Lord  Justice  Knight  Bruce.  —  It  is  not  necessary  on  this 
occasion  to  give  an  opinion  upon  the  question  whether  there  is  or  is 

(a)  11  C.  B.  Bep.  538.  (6)  5  M.  &  W.  462. 
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not  any  debt  due  from  Mr.  Wood  to  Mr.  Simonds,  in  the  sense  in 
which  that  word  is  used  in  Courts  of  justice;  namely,  whether 
there  is  any  right  of  action  existing  between  them.  But,  assuming 
for  the  purpose  of  argument  (without  asserting  or  denying)  that 
there  is  any  such  debt,  it  is  right,  as  it  appears  to  me,  to  inquire 
into  the  origin  and  nature  of  the  demand.  If  there  has  been  any 
valuable  consideration  for  it,  it  certainly  has  not  been  an  onerous 
consideration.  Mr.  Simonds  has  not  substantially  parted  with  any 
of  his  money  or  property  or  come  under  any  serious  inconvenience 
with  reference  to  the  alleged  debt.  It  is  a  debt,  if  a  debt  at  all, 
which  he  has  been  lucky  enough  to  obtain  by  the  mere  turn  of  the 
market,  to  use   an  expression  not  uncommon  in   cases  of  this 

nature. 
*  880       *  Considering,  therefore,  the  origin  and  nature  of  the 

alleged  debt,  as  well  &s  the  doubtfulness  of  the  question,  for 
I  think  it  a  doubtful  question,  whether  ther^  is  any  debt  at  all,  if 
I  am  called  upon  to  exercise  a  discretion  under  the  79th  section  of 
the  Bankrupt  Law  Consolidation  Act,  as  to  requiring  or  not  requir- 
ing sureties,  I  must  exercise  it  in  favour  of  the  alleged  debtor. 
According  to  the  true  construction  of  the  79th  section,  there  is,  I 
apprehend,  a  discretion ;  and  it  is  not,  I  think,  in  every  case  where 
there  is  proof  offered  of  a  debt  being  due  on  the  one  hand  which  is 
denied  on  the  other  side,  that  of  necessity  a  bond  is  to  be  given. 
In  coming  to  that  conclusion,  I  have  not  been  influenced  by  the 
circumstance  that  under  the  general  orders,  as  I  read  them,  if  a 
bond  is  given  it  must  of  necessity  be  given  for  the  amount  pre- 
scribed. Probably  it  is  so ;  but,  whether  taking  those  orders  into 
account  or  not,  I  am  of  opinion,  in  the  exercise  of  a  judicial  dis- 
cretion in  the  particular  circumstances  of  this  individual  case,  a 
discretion  which  we  are  bound  to  use,  that  the  sureties  ought  not 
to  be  required. 

The  Lord  Justice  Turner.  —  I  entirely  concur  in  the  opinion 
expressed  by  my  learned  brother  as  to  the  construction  to  be  put 
upon  the  statute  and  the  orders.  I  think  that  the  79th  section  of 
the  statute  gives  power  to  the  Court  to  require  sureties,  but  in 
terms  vesting  in  the  Court  a  discretion  as  to  whether  the  case  is 
one  requiring  sureties  to  be  given  or  not, —  a  discretion  to  be  ex- 
ercised, not  merely  with  reference  to  the  solvency  or  insolvency  of 
the  alleged  debtor,  his  capacity  or  incapacity  to  answer  the  debt, 
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but  with  reference  to  all  the  circumstances  of  the  case,  the  nature, 
origin,  and  constitution  of  the  alleged  debt,  and  the  probability  of 
an  action  to  recover  it  resulting  or  not  resulting  in  a  suc- 
cessful termination.  Having  *  regard  to  air  these  circumr  *  881 
stances  I  am  of  opinion,  that  in  this  case  the  security 
prescribed  by  the  statute  and  called  for  by  the  orders  ought  not  to 
be  required. 


:Ex  parte  SIR  ROBERT  JOHN  HARVEY,  ANTHONY  HUD- 
SON, and  ROBERT  JOHN  HARVEY  HARVEY. 

In  the  Matter  of  EDWARD  BLAKELY,  a  Bankrupt. 

Hx  parte  THOMAS  OSBORNE  SPRINOFIELD  and  Another. 

In  the  same  Matter. 

1854.    January  29,  30,  81.    Febniaxy  10,  28.    Before  the  Lords  Justices. 

A  firm  were  holders  of  a  joint  and  seyeral  promissory  note  made  by  a  father  and 
son.  The  son  assigned  all  his  property  to  trustees  for  the  benefit  of  his 
creditors,  who  were  expressed  to  be  parties  to  the  assignment  and  to  be  named 
in  a  Bchedale,  and  the  deed,  purported  to  contain  an  absolute  release  of  the 
debts  without  any  reservation  of  rights  against  sureties.  One  of  the  trustees 
wafl  a  partner  in  the  above-mentioned  firm,  and  the  deed  was  executed  by 
him  and  the  other  trustees,  but  not  by  any  other  creditor.  It  was  also 
execnte4  by  the  son,  with  the  privity  and  concurrence  of  the  father.  Upon 
its  execution  as  an  act  of  bankruptcy,  an  adjudication  was  pronounced  against 
the  son :  Hdd^  that  even  assuming  the  father  to  have  joined  in  the  note  as  a 
surety  merely,  and  the  partner  to  have  executed  the  deed  as  a  creditor  and 
not  merely  as  a  trustee,  the  father^s  liability  was  not  discharged. 

It  is  not  universally  necessary,  in  order  to  reserve  on  a  composition  deed 

remedies  against  sureties,  that  the  reservation  should  be  expressed  hi  the 
1 


These  were  two  appeals  from  the  rejection  of  propfs  under  the 
following  circumstances :  — 

The  bankrupt,  Edward  Blakely,  carried  on  business  as  a  silk 

1  See  Wyke  o.  Rogers,  1  De  6.,  M.  &  6.  408  and  cases  in  notes  (2)  &  (8) ; 
Owen  «.  Homan,  3  M'N.  &  G.  378,  406,  and  note  (1)  ;  S.  C,  4  H.  L.  Cas. 
9d7,  1038. 
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mercer  at  Norwich.  His  son,  Edward  Theobald  Blakely,  also  car- 
ried on  business  in  the  same  city  as  a  shawl  manufacturer.  In 
March,  1850,  the  son  applied  to  Messrs.  Harvey  &  Hudson  (the 
appellants  in  one  of  the  two  appeals),  who  were  bankers  at  Nor- 
wich, to  lend  him  money  for  the  purposes  of  his  business,  and 
they  agreed  to  do  so  by  opening  a  banking  account  with  him  and 
allowing  him  to  draw  upon  the  same  from  time  to  time  to  the 
extent  of  500Z. 

♦  882        *  On  the  28th  of  November,  the  son,  who  had  drawn  on 

the  bankers  beyond  the  limit  agreed  upon,  induced  them  to 
continue  the  credit,  and  to  make  further  advances  on  the  following 
guarantee,  which  was  signed  by  his  father,  the  bankrupt :  — 

"  I,  the  undersigned  Edward  Blakely,  of  Norwich,  silk  mercer, 
for  and  in  consideration  of  Messrs.  Harveys  &  Hudsons,  bankers 
at  Norwich,  having  at  my  special  instance  and  request  agreed  to 
continue  open  an  account  which  Edward  Theobald  Blakely  now 
hath  with  them,  and  to  make  further  advances  to  the  said  Edward 
Theobald  Blakely,  do  hereby  undertake  and  agree  to  guarantee 
the  payment  to  the  said  Messrs.  Harveys  &  Hudsons,  on  demand 
of  the  sum  or  sums  of  money,  together  with  interest,  commission, 
and  the  usual  banking  charges  upon  the  same  as  they  may  here- 
after advance  or  pay  to  or  for  the  said  Edward  Theobald  Blakely, 
so  that  the  whole  sum  to  be  recoverable  imder  this  guarantee, 
which  shall  be  deemed  and  taken  from  time  to  time  and  at  all 
times  hereafter  to  be  a  continuing  guarantee  and  security,  shall 
not  exceed  the  sum  of  2500Z." 

Another  agreement  was  subsequently  come  to  between  the 
father,  the  son,  and  the  bankers,  to  the  effect  that  the  bankers 
should  advance  to  the  father  himself  750Z.  on  a  mortgage  security, 
and  should  give  up  to  the  father  his  guarantee  of  the  28th  of  No- 
vember, 1850,  and  also  two  bills  of  exchange,  dated  respectively 
the  10th  of  February  and  the  10th  of  December,  1852,  for  the 
sums  of  306/.  and  2302.  drawn  by  the  son  upon  the  father,  and 
discounted  by  the  bankers ;  and  that  thereupon,  and  in  considera- 
tion thereof,  the  father  and  son  should  give  their  joint  and  several 
promissory  note  for  3030/.,  being  the  aggregate  amount  of 

*  888    the  bills  of  exchange  and  2500/.  *  part  of  the  balance  then 

remaining  due  to  the  bankers  upon  the  son's  banking 
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account ;  and  that  the  bankers  should  hold  certain  railway  shares 
as  security  for  the  residue  of  the  balance  of  the  son's  account. 
Accordingly  the  guarantees  and  bills  of  exchange  were  delivered 
up,  and  the  father  and  son  gave  the  bankers  a  joint  and  several 
promissory  note,  which  w^s  as  follows :  "  Norwich,  14th  December, 
1852.  On  demand  we  jointly  and  severally  promise  to  pay  to 
Messrs.  Harveys  &  Hudsons,  or  order,  8080Z.  value  receivedir 
Edward  Blakelt.    Edward  Theobald  Blakely." 

On  the  29th  of  March,  1858,  the  son  executed  a  trust  deed, 
expressed  to  be  made  between  himself  of  the  first  part,  Thomas 
Osborne  Springfield  (the  appellant  in  the  other  appeal),  Robert 
John  Harvey  Harvey  (one   of  the  partners  in  the  bank),  and 
William   Stark,  as  trustees  for  themselves  and  the  rest  of  the 
creditors  of  the  son,  parties  thereto  of  the  second  part,  and  the 
several  other  persons  whose  names  and  seals  were  thereunto  sub- 
scribed and  set,  being  respectively  creditors  of  the  son  of  the  third 
part.     By  this  deed,  reciting  that  the  son  was  indebted  unto  the 
parties  thereto  of  the  second  and  third  parts  in  the  several  sums 
set  opposite  to  their  respective  names  in  the  schedule  thereto,  and 
was  unable  to  pay  the  same,  and  had  agreed  to  assign  all  his  estate 
and  effects  unto  the  trustees  for  the  benefit  of  his  creditors  as 
thereinafter  mentioned,  it  was  witnessed  that  in  pursuance  of  tlie 
said  agreement,  and  in  consideration  of  the  premises,  and  of  the 
nominal  consideration  therein  mentioned,  the  son  assigned  unto 
the  trustees,  their  executors,  administrators,  and  assigns,  all  his 
stock  in  trade  and  other  personal  estate  and  effects,  to  hold  the. 
same  upon  trust,  to  collect  and  receive  or  sell  and  dispose  of  the 
same  in  manner  therein  mentioned,  and  out  of  the  moneys  to  be 
received  by  virtue  thereof  to  pay  all  the  costs  and  expenses 
*  of  that  indenture,  and  relating  to  the  premises,  or  the    *  884 
trusts  thereby  created,  and  in  the  next  place  to  pay,  retain, 
and  satisfy,  ratably  and  proportionably,  and  without  any  preference 
-or  priority,  to  themselves  (the  said  trustees  and  their  partners) 
and  the  other  persons,  parties  thereto  of  the  third  part,  the  several 
debts  or  sums  set  opposite  to  their  respective  names  in  Ihe  schedule 
thereto  subject  to  a  proviso  thereinafter  contained  for  verification 
of  the  amounts  thereof,  and  to  pay  the  residue,  if  any,  of  the  said 
moneys  unto  the  son,  his  executors,  administrators,  and  assigns. 
After  the  usual  powers  and  provisions  for  carrying  the  arrange- 
ment into  effect,  it  was  thereby  lastly  witnessed,  that  in  considera- 
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tion  of  the  premises  and  of  the  assignment  thereinbefore  contained, 
the  several  creditors,  parties  thereto  of  the  second  and  third  parts, 
subject  to  the  proviso  next  thereinafter  contained,  released  and 
discharged  the  son  of  and  from  all  and  all  manner  of  debt  and 
debts,  actions,  suits,  claims,  and  demands  whatsoever.  And  the 
indenture  contained  a  proviso  for  avoiding  tiie  same  in  case  of  the 
concealment  hj  the  son  of  any  part  of  his  estate  and  effects  to 
the  value  of  20Z.,  except  the  linen  and  wearing  apparel  of  himself 
and  his  family. 

This  deed  was  executed  hj  the  son  and  by  the  three  trustees,  bat 
not  by  any  other  creditor,  nor  did  it  in  the  body,  or  in  a  schedule, 
contain  the  name  of  any  other  creditor  or  the  amount  of  any  debt. 
No  creditor  received  any  dividend  under  it,  and  the  appellants' 
case  was  that  the  trustees  only  executed  the  deed  in  that  character, 
and  not  as  creditors,  and  that  they  did  not  intend  thereby  to 

release  any  debt. 
♦  886       The  result  of  the  evidence  (which  was  conflicting)  *  was 
that  the  father  was  privy  to  and  concurred  in  the  execution 
of  this  deed  by  the  son  and  the  trustees. 

On  the  6th  of  April,  1858,  the  following  letter  was  sent  by  a 
creditor  and  friend  of  the  son  to  Mr.  Springfield,  one  of  the  troft- 
tees  under  the  deed :  — 

"  Dear  Sir,  —  The  creditors  of  Mr.  E.  T.  Blakely,  manufacturer, 
through  you  as  their  trustee,  having  this  day  agreed  to  accept  a 
composition  of  ten  shillings  in  the  pound  in  satisfaction  and  dis^ 
charge  of  their  respective  debts,  amounting  to  60222.  (the  total 
amount  of  all  his  liabilities,  as  per  statement  annexed),  I  hereby 
undertake  to  grant  acceptances  at  four  months,  amounting  in  the 
whole  to  80112.,  being  ten. shillings  in  the  pound  upon  the  above- 
mentioned  sum  of  60222.,  on  the  following  conditions :  1st  That 
all  the  goods  now  in  Mr.  Blakely's  hands  and  still  to  be  made  be 
forwarded  when  completed  to  me  or  my  order.  2d.  The  bills  to . 
be  drawn  upon  me  against  the  amount  of  the  invoice  price  of  con- 
signment of  above  goods  and  of  the  others  still  to  be  manufactured 
less  ten  per  cent,  such  bills  to  date  from  the  time  of  the  delivery 
of  such  goods  to  me,  such  acceptances  to  continue  until  they 
amount  to  the  above-mentioned  sum  of  80112.  sterling.  The 
acceptances  to  be  made  payable  to  Thomas  0.  Springfield,  Esq.,  a 
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trustee  for  himself  and  tlie  other  creditors  of  Mr.  £.  T.  Blakely. 
I  remain,  dear  sir,  yours  most  respectfully,      James  G.  Fbost." 

On  the  same  6th  of  April,  Mr.  Springfield  returned  the  follow- 
ing answer :  — 

"  To  Mr.  J.  G.  Frost.  Sir,  —  We,  the  undersigned  (being 
trustees  appointed  under  a  deed  of  assignment,  dated  March 
29th,  1863,  executed  by  Edward  Theobald  •  Blakely,  of  •  886 
Norwich,  shawl  manufacturer,  to  us  on  behalf  of  ourselves 
and  the  rest  of  the  creditors  of  E.  T.  Blakely),  hereby  agree,  on 
behalf  of  ourselves  and  the  other  creditors,  to  accept  the  dividend 
of  ten  shillings  in  the  pound,  to  be  payable  and  paid  in  the  manner 
and  form  proposed  in  the  within-written  letter.  We  remain,  ibc, 
for  self  and  co-trustees,  T.  0.  Springfield." 

According  to  the  evidence  in  support  of  the  appellants'  case, 
the  letter  of  Mr.  Frost  was  shown  to  the  trustee,  Mr.  Harvey,  by 
the  other  trustee,  Mr.  Springfield,  who,  on  behalf  of  the  bankrupt 
and  his  son,  requested  the  bankers  to  concur  in  the  arrangement 
therein  proposed,  informing  them  that  in  such  case  the  father 
would  pay  the  residue  of  the  debt  of  8080/.  above  the  amount  of 
the  composition ;  but  the  bankers  declined  giving  their  concurrence 
without  the  consent  in  writing  of  the  father  that  their  right  to 
enforce  payment  of  the  sum  of  3030Z.  from  him  should  remain 
unprejudiced,  and  that  the  father  should  remain  liable  as  principal 
debtor  to  them  for  the  whole  of  the  debt.  On  the  7th  of  April  the 
father  sent  to  the  bankers  the  following  letter :  — 

**  Crown  Bank,  Norwich,  7th  April,  1868.  Dear  Sirs,  —  I  re- 
quest you  will  take  ten  shillings- in  the  pound  on  my  son's  estate. 
As  to  the  residue,  I  hope  to  be  able  to  satisfy  you  myself." 

On  the  21st  April,  1858,  another  agreement  was.  drawn  up,  and 
expressed  to  be  made  between  Thomas  0.  Springfield,  Robert  John 
Harvey  Harvey  and  William  Stark,  as  trustees  acting  under  the 
indenture  of  assignment  of  the  29th  March,  1858,  of  the  first 
part,  the  several  creditors  of  Edward  T.  Blakely  of  the 
*  second  part,  and  James  6.  Frost  of  the  third  part,  *  887 
whereby  Mr.  Frost  agreed  forthwith  to  deliver  to  the  trus- 
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tees  his  bill  of  exchange  for  S14Z.,  being  a  balance  therein  recited 
to  be  due  from  him,  and  (to  the  extent  of  3600Z.)  to  take  of  the 
trostees  all  the  manufactured  goods  then  being  in  and  upon  the 
manufactory  and  premises  of  tlie  bankrupt's  son  in  Norwich ;  and 
also  all  such  goods  as  might  be  manufactured  by  the  trustees,  as 
therein  mentioned,  upon  certain  terms  therein  specified,  and  to 
deliver  to  the  trustees  his  acceptances  for  the  price  thereof  pay- 
able as  therein  mentioned,  to  the  extent  of  8600/.,  and  the  trus- 
tees, in  consideration  of  the  due  performance  of  such  agreement  as 
aforesaid  on  the  part  of  Mr.  Frost,  and  with  tlie  consent  of  the 
creditors,  testified  by  their  signing  the  now  stating  agreement, 
thereby  transferred  to  Mr.  Frost  all  the  working  plant  and  mar 
ehincry,  materials  and  goods,  late  of  the  son,  then  being  in  the 
manufactory  and  premises,  for  his  own  absolute  use,  subject  to 
certain  provisions  in  the  agreement  contained. 

This  agreement  was  signed  by  Thomas  0.  Springfield,  Robert 
John  Harvey  Harvey,  William  Stark,  and  some  of  the  creditors, 
but  according  to  the  evidence  on  behalf  of  the  bankers,  Mr.  Harvey 
signed  the  same  only  as  a  trustee,  and  not  on  behalf  of  his  part- 
ners, from  whom  he  had  no  authority  to  sign  either  that  document 
or  the  indenture  of  the  29th  March,  1853. 

•  The  petition  for  adjudication  against  the  father  was  filed  on  the 
9th  April,  1853,  by  two  creditors,  named  William  Lycett  and 
David  Davies. 

On  the  28th  April,  1853,  a  petition  for  adjudication  of  bank- 
ruptcy was  filed  against  the  son,  who  was  also  declared  a  bank- 
rupt. 
*  888  *  The  bankers  attended  before  the  commissioner  acting 
in  the  prosecution  of  the  bankruptcy  of  the  father,  and  ten- 
dered a  proof  for  2857/.  7^.  6c2.,  being  the  balance  due  on  the 
8030/.  and  interest  secured  by  the  promissory  note. 

A  proof  was  also  tendered  by  Mr.  Springfield  for  the  amount  of 
his  debt,  but  the  commissioner  rejected  both  proofs,  on  the  ground 
that  the  bankers  and  Mr.  Springfield  had!  concurred  in  the  compo- 
sition deed,  and  that  the  father,  being  a  surety  for  the  debts  due 
from  the  son  to  the  appellants,  was  thereby  released. 

From  these  rejections  the  two  appeals  were  brought,  and  were 
separately  argued ;  but  as  the  arguments  were  to  a  considerable 
extent  the  same,  they  are  blended  in  this  report. 

A  considerable  poition  of  the  evidence  and  of  the  argument 
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related  to  the  question  whether  the  father  was  a  surety  or  a  prin- 
cipal creditor ;  but,  as  the  judgments  proceed  on  the  assumption 
of  the  father  being  a  surety  without  determining  the*question,  these 
portions  of  the  case  are  omitted. 

.  Mr.  Swanstan^  Mr.  Bolty  Mr.  Bazalgette^  and  Mr.  Prentice^  in 
support  of  the  appeal  of  the  bankers. 

Mr.  Swanstan  and  Mr.  Palmer^  in  support  of  the  appeal  of  Mr. 
Springfield.  —  First,  there  was  no  absolute  release  in  this  case. 
The  deed  of  the  29th  March,  1853,  was  not  executed  bj  any 
creditor  in  that  character.  The  evidence  shows  clearly  that  the 
appellants  only  executed  it  as  trustees,  and  had  no  authority  from 
their  respective  partners  to  execute  it  as  creditors.  But  even  sup- 
posing the  deed  to  have  been  capable  of  operating  as  a 
release,  if  it  had  *  remained  in  force,  that  effect  was  de-  *  889 
stroyed  on  its  becoming  void  and  inoperative  by  reason  of 
adjudication  of  bankruptcy  being  made  upon  it.  Thus,  if  a  tenant 
is  lawfully  evicted,  he  cannot  be  sued  on  a  covenant  for  payment 
of  rent.  When  the  petition  for  adjudication  was  filed  the  deed 
was  as  if  it  had  never  existed. 

Moreover,  the  228th  section  of  the  Bankrupt  Law  Consolidation 
Act  provides  that  no  creditor  who  is  party  to  a  deed  of  arrange- 
ment under  the  224th  and  following  sections,  shall  be  prejudiced 
or  affected  as  to  his  right  or  remedy  against  any  person  other  than 
the  trader.  Although  this  deed  was  not  executed  by  six-sevenths 
of  the  creditors,  yet  every  deed  of  the  description  mentioned  in 
the  Act  may  be  considered  in  progress  towards  execution  by  six- 
sevenths  of  the  creditors,  and  the  228th  section  was  probably 
intended  to  meet  the  difficulty  which  might  have  arisen  from  a 
creditor  releasing  the  debtor  in  the  expectation  that  the  deed 
would  be  executed  by  six-sevenths  of  the  creditors  when  that 
expectation  was  not  fulfilled. 

[The  Lord  Justice  Turner.  —  Suppose  a  deed  was  executed  by 
five-sevenths,  and  then  a  creditor  petitioned  for  adjudication  upon 
it,  and  afterwards  another  one-seventh  executed  the  deed  ?] 

The  adjudication  would  then  be  good,  but  the  hardship,  which 
would  have  arisen  if  the  creditors  who  had  executed  had  been 
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excluded  from  their  remedies  against  third  persons,  is  relieved  hj 

the  228th  section. 

• 

They  referred  to  Garland  v.  Carlisle  ;(^d)  DtUUm  v.  Morri- 
son ;  (6)  Simpson  v.  Sikes  ;  (i?)  Botcherby  v.  Lancaster  ;(d) 

•  890  Bacon's  Abridgment,  "  Covenant,"  G. ;  •  Comyn's  Di- 
gest, "Covenant,"   F. ;    Fawcett    v.    Gee;(e)    Smith  v. 

JBurst;(^g^    Parker  v.   Ramsbottom ;  (^h')    Solly  v.    Forbes ;{}) 

Davidson  v.    McChregor ;  (Jc)    Bain  v.    Cooper ;  (J)    Cooling  v. 

Noyes;{m)  Todd  v.  Reid;(n)  Smithy,  Winter ;(p)  Mayhewy. 

Criekett ;  (^p)    Tyson  v.   Cox;Qq)   Wyke  v.  Rogers ;{/)   Samuel 

V.  Howarth  ;  («)  CTari  v.  Devlin,  (i) 

« 

ilfr.  Daniell  and  Jfr.  Asplandy  for  the  assignees.  —  The  deed  con- 
tained an  absolute  release,  and  it  was  executed  by  a  partner  in 
each  of  the  appellants'  firms,  and  was  afterwards  acceded  to  and 
acted  upon  by  the  appellants.    It  therefore  absolutely  discharged 

•  the  debtp  for  which  the*  father  was  surety  to  them.  Although  it 
should  be  admitted  that  on  the  deed  being  avoided  by  the  bank- 
ruptcy the  liability  of  the  principal  creditor  revived,  it  does  not 

'  follow  that  the  liability  of  the  surety  would  be  revived  also.  The 
contrary  is  the  laV,  since  a  surety  once  discharged  by  the  act  of 
the  creditor  cannot  be  again  made  liable.  With  regard  to  the 
argument  founded  on  the  arrangement  clauses ,  those  provisions 
cannot  apply  to  a  deed  not  signed  so  as  to  fall  within  them. 

They  referred  to  Newnham  v.  Stevenson^  (u)  Bellingham  v. 
Freer ^  (y)  Harrhy  v.  TFaZ?,  (w)  Graham  v.  Ackroydj  (x)  Bain  v. 
Cooper y  (y)    Bailey    v.    Haines,  (z)    Clayton  v.  Kynaston,  (aa) 

(a)  4  Bing.  N.  C.  7 ;  2  Moo.  &  S.  24 ;  10  Bing.  452 ;  S  M.  &  W.  152. 

(6)  17  Yes.  193.  (p)  2  Swanst.  1S5. 

(c)  6  Mau.  &  S.  295.  (q)  T.  &  R.  895. 

\d)  1  A.  &  E,  77.  (r)  .1  De  G.,  M.  &  G,  408. 

(«)  3  Anst.  910.  (<)  3  Mer.  272. 

\g)  10  Hare,  SO.  (0   8  Bos.  &  Pal.  363. 

(h)  8  B.  A  C.  257.  (fi)  10  C.  B.  718. 

'  (0  2  Bro.  &  B.  88.  (v)  1  £.  F.  Moore,  333. 

\k)  8  M.  &  W.  755.  (w)  1  B.  &  A.  103. 

(0   9  M.  &  W.  701.  (ar)  10  Hare,  192. 

(m)  6  T.  R.  263.  (y)  9  M,  &  W.  701. 

(n)  4  B.  &  A.  210.  (e)  15  Q.  B.  583. 

(o)  4  M.  &  W.  454.  \aa)  2  Salk.  674. 
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NtchoUan  v.  jBtfwtK,(a)  Ford  ♦v.  Beech^(J>)  CoekshoU  ♦891 
T.  Benneity  (^c)  Ex  parte  Glendinninff,  (el)  Coleman  v. 
Waller^  (e)  Cidlingwartk  v.  Xoy^,  (^)  TJ^ie  t.  Rogers^  (A) 
Otr^n  V.  JETomafi,  (t)  Espetf  v.  2^i«,  (i)  f  tn^  v.  Hoare^  (Z) 
Xeti^  V.  «7bn«5,  (wi)  C4>cA:«  v.  iVo^A,  (n)  Evans  v.  Elliot^  (o) 
Fendleburtf  v.  TFoZter.  (jt?) 

Judgment  was  reserved  on  both  appeals. 

Febnuuy  28. 

The  Lord  Justice  Ekight  Bruce.  —  These  petitions  (which, 
like  many  others,  though  in  the  form  of  appeal,  are  supported  and 
opposed  by  testimony  that  was  not,  as  well  as  testimony  that  was, 
before  the  learned  commissioner  in  the  bankruptcy),  call  for  our 
decision  upon  disputes  of  fact  more  distressing,  whether  more  or 
less  difficult,  than  the  questions  of  law  and  equity  raised  by  them, 
—  disputes  that  have  required  a  careful  examination  of  evidence, 
unfortunately  including  upon  one  side  or  the  other,  if  not  on  both, 
some  very  seriously  incorrect  swearing. 

Having  considered  the  materials  before  us  as  much  and  as  long  . 
as  could  be  useful,  we  have  now  to  terminate,  so  far  as  we  can 
terminate,  this  crabbed  litigation. 

And  first,  witli  regard  to  the  bankers'  petition,  of  which  I  shall 
dispose,  so  far  as  I  am  concerned,  wholly  and  separately,  before 
again  touching  upon  the  other.    The  object  of  these  peti- 
tioners, who  carry  on  their  business  *  of  bankers  at  Nor-    *  892  . 
wich,  is  to  establish,  that,  upon  a  promissory  note,  a  joint    • 
and  several  note  for  8080/.,  dated  the  14th  December,  1852,  pay- 
able on  demand,  which,  for  valuable  consideration,  Mr.  Edward 
Blakely,  also  of  Norwich,  the  bankrupt  in  this  bankruptcy,  and  his 
son^  Mr.  Edward  Theobald  Blakely,  then  signed  and  gave  to  them, 
they  are  entitled  to  prove  against  the  estate  of  the.former  a  debt 

(a)  4  A.  &  £.  675 ;  and  see  Keanley  v.  Cole,  16  M.  &  W.  136. 
(6)  11  Q.  B.  852 ;  and  see  Webb  o.  Spioer,  13  Q.  B.  898. 
(c)  2  T.  R.  763.  (k)  10  Hare.  260.    ** 

id)  Buck.  517.  (0    13  M.  &  W.  494. 

(«)  3  Y.  &  J.  212.  (m)  4  B.  &  C.  506. 

(g)  2  Beav.  385.  (n)  9  Bing.  341. 

(A)  1  De  G.,  M.  &  G.  408.  (o)  9  A.  &  £.  342. 

(i)  3  Mac.  &G.  378.  (l?)  4  Y.  &  C.  424. 
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of  2857Z.  7^.  5(2.  There  is  no  contest  as  to  the  amount,  for  it  is 
admitted  that  the  petitioners,  if  entitled  to  prove  at  all  upon  the 
note  against  the  elder  Mr.  Blakely's  estate,  are  entitled  to  do  bo 
for  that  sum.  Their  right  is  denied  by  the  assignees  on  the  single 
ground  of  the  execution  by  one  of  the  petitioners,  namely,  Mr. 
Harvey,  of  a  deed  of  trust  for  the  benefit  of  the  creditors  of  the 
younger  Mr.  Blakely,  which  deed,  dated  the  29th  March,  1853,  was 
executed  by  him  pj-obably  on  that  day,  but  certainly  on  that  or  the 
preceding  or  following  day,  and  by  Mr.  Harvey,  I  believe,  on  the 
7th  April  following. 

The  assignees  insisted  before  the  learned  commissioner,  and  still 
insist,  that  by  the  deed  Mr.  Harvey  released  and  discharged  the 
younger  Mr.  Blakely,  and,  by  doing  so,  released  and  discharged  his 
father,  though  not  a  party  to  the  instrument  nor  purporting  to  be 
released  or  discharged  by  it  from  the  note. 

The  learned  commissioner,  thinking  the  assignees  right  in  the 
contention,  rejected  the  proof  tendered  by  the  petitioners  for  the 
2857Z.  7«.  6d.,  which  they  consequently  now  ask  us  to  admit. 

It  may  be  right  to  notice  that  the  11th  April,  1858,  was  the  day 

on  which  Mr.  Blakely  the  elder  was  adjudicated  a  bankrupt;  that 

he  was  so. upon  an  act  of  bankruptcy  committed  by  him 

*  893    three  days,  and  only  *  three  days,  before ;  and  that,  his  son 

having  been  adjudicated  a  bankrupt  within  less  than  a 
month,  but  not  less  than  a  fortnight  afterwards,  both  bankrupts 
have  obtained  their  certificates. 

The  act  of  bankruptcy  on  which  the  adjudication  against  the  son 
preceded  was  his  execution  of  the  deed  already  mentioned,  and 
that  adjudication  having  never  been  annulled,  or^  as  I  believe, 
sought  to  be  annulled  or  interfered  with,  and  his  bankruptcy  and 
certificate  under  it  being  in  full  force,  I  think  it  unnecessary  to 
give  any  opinion  upon  the  controversy  whether  his  petitioning 
creditor  was  a  person  entitled  to  treat  the  deed  as  an  act  of  bank- 
ruptcy. 

A  main  point,  though  perhaps  not  the  only  point,  made  by  the 
respondents  against  the  proof,  has  been  that,  as  they  allege,  the 
elder  Mr.  Blakely  joined  in  the  note  of  December,  1852,  as  surety, 
and  merely  as  surety,  for  his  son.  This  point,  however,  is  im- 
material, if,  before  the  father  committed  on  the  8th  of  April  the  act 
of  bankruptcy  upon  which  he  was  adjudicated  a  bankrupt,  he  knew 
or  had  notice  of  the  existence  and  approved  of  the  deed  of  the 
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29th  of  March,  and  had,  before  or  after  Mr.  Harvey's  execution  of 
it,  assented  to  Mr.  Harvey's  concurrence  in  it.  Ought  it  then,  or 
Qught  it  not,  to  be  judicially  believed  that  before  the  elder  Mr. 
Blakely's  act  of  bankruptcy  of  the  8th  of  April  he  knew  or  had 
notice  of  the  existence  and  approved  of  the  deed  of  the  29th  of 
March,  and  assented  before  or  after  Mr.  Harvey's  execution  of  it 
to  Mr.  Harvey's  concurrence  in  it?  The  petitioners  affirm  and 
the  respondents  deny  this  proposition,  and  there  is  a  conflict  of 
evidence  upon  it.  But  the  proposition  is  one  probable  in  its 
nature,  —  one  that  if  the  only  allegations  of  fact  before  us  were 
those  of  which  the  truth  is  admitted,  or  so  clearly  and 
manifestly  *  proved  as  to  be  substantially  not  contested,  *894 
would  properly,  I  think,  be  inferred  to  be  true  also,  and  one 
lastly  which,  upon  a  just  estimate  of  the  whole  of  the  actual 
materials  before  the  Court,  ought,  I  conceive,  to  be  judicially  con- 
sidered and  decided  to  be  true. 

Next  it  is  to  be  recollected  thKt  the  arrangement,  the  transaction 
of  which  the  deed  was  part,  or  which  it  was  to  declare  and  effectu- 
ate, haiB  never  been  completed,  but  fell  to  the  ground  and  wholly 
failed  of  effect.    The  deed  was  not  executed  by  Mr.  Harvey  before 
the  7th  of  April  last.    Within  less  than  a  month  afterwards  came 
the  adjudication  against  the  younger  Mr.  Blakely,  proceeding,  as 
I  have  said,  on  his  execution  of  it.    The  deed,  subject  to  this 
observation,  that  the  three  trustees,  who  were,  I  believe,  in  fact, 
respectively  creditors  (though  Mr.  Harvey  only  so  as  a  member  of 
his  firm),  did  in  one  if  not  in  both  of  those  characters  execute  it, . 
was  not  executed  by  any  creditor.    Nor  does  it  in  the  body  of  it, 
or  in  a  schedule,  or  in  any  way  mention  or  show  the  name  of  any 
other  creditor  than  the  three  trustees,  or  the  nature  or  amount  of 
anj  debt  due  to  them  or  to  any  creditor  whomsoever.    Not  a 
creditor  has  received,  and  it  must  be  taken  that  no  creditor  ever 
can  receive,  a  dividend  under  it,  for  the  bankruptcy  founded,  and  I 
must  suppose  well  and  duly  founded,  on  it  rendered  it  void  against 
the  assignees,  under  that  bankruptcy,  who  have  taken  accordingly 
all  the  property  that  the  deed  was  intended  or  professed  to  pass. 

There  is  not,  I  think,  the  least  reason  to  believe  that  Mr.  Har- 
vey executed  —  and  the  just  inference  from  the  evidence  I  conceive 
to  be  that  he  did  not  execute — it  with  any  view  or  intention  of 
releasing  or  discharging  Mr.  Blakely  the  elder  in  respect  of 
the  promissory  note  of  the  preceding  *  December,  and  I  am    *  895 
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persuaded  that  not  anj  party  to  the  deed  did,  before  execatiiig  or 
when  executing  it,  suppose  or  belieye  that  the  eflfect  of  Mr.  Harvey's 
execution  of  it  was  or  would  be  so  to  release  or  discharge  Mr.  Blakely 
the  elder.  There  can  be  no  doubt  that  it  might  have  been  so  framed 
as  (all  things  else  being  the  same)  to  protect  the  son  from  being 
sued  by  the  petitioners  as  his  creditors,  and  at  the  same  time  to 
render  it  certain  and  manifest  that  the  father  could  not,  on  the 
ground  of  Mr.  Harvey's  execution  of  it,  claim  successfully  to  be 
or  have  been  so  released  or  discharged  ;  and  I  am  convinced  that 
had  the  attention  of  Mr.  Harvey  been  called  to  the  point,  he  would 
have  refused  to  execute  the  instrument  unless  so  altered. 

The  question  then  arises  whether  his  execution  of  the  deed,  as 
it  stands,  did  release  or  discharge  Mr.  Blakely,  the  father,  at  law, 
as  to  the  promissory  note  of  December.  If  not,  the  deed  certainly 
had  in  equity  no  such  effect.  But  if  the  release  or  discharge  was 
effected  by  the  deed  at  law,  still,  in  my  judgment,  under  the  cir- 
cumstances, it  was  not  so  in  equity.  That  is,  it  appears  to  me 
that,  in  equity  (by  re-forming  the  deed,  or  ^thout  that  step),  the 
petitioners  were,  perhaps  before,  but  certainly  after  the  adjudication 
against  the  son,  entitled  to  be  relieved  against  that  legal  effect, 
and,  subject  to  the  operation  of  the  father's  bankruptey,  restored  to 
their  right  of  action  against  him  ;  nor  has  any  thing  taken  place 
which  can  have  precluded  them  from  asserting  that  equity,  —  an 
equity  as  effectual  against  the  assignees  as  against  their  bankrupt 

We  are  bound,  I  think,  accordingly  to  declare  that  the  petition- 
ers have  the  same  right  of  proof  against  the  estate  of  Mr.  Blakely, 
the  father,  under  his  bankruptey,  as  they  would  have  had  if 
*  896    Mr.  Harvey  had  neither  executed  *  nor  been  aware  of  the 
deed  of  the  29th  of  March,  1853,  and  to  admit,  therefore, 
the  2857/.  7«.  5d.ix>  he  proved. 

The  petitioners  have  appeared  here  by  four  learned  counsel,  and 
have  made  an  unsustained  charge  of .  concealment  of  property 
against  the  younger  Mr.  Blakely,  but,  subject  to  deductions  in  those 
respecte,  ought,  I  think,  to  have  tlieir  coste  of  this  petition  from 
the  estate.  My  reasons  are,  not  only  that  the  struggle  against  the 
proof  into  which  the  assignees  have  entered  had  no  warrant  from 
good  sense  or  abstract  justice,  but  that,  moreover,  the  proposition 
of  their  duty  having  required  from  them  that  struggle  is  one  not 
established  to  my  satisfaction.  That  the  equity  of  tiiis  case,  not 
merely  in  the  judicial,  but  also  in  every  other  sense  of  that 
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expression,  is  with  the  petitioners,  and  that  although  the  contro- 
yersy  has  come  before  us  not  exactly  as  it  was  before  the  learned 
commissioner,  I  consider  the  failure  of  the  opposition  to  the  proof 
too  complete  on  technical,  equally,  and  rational  grounds  to  justify 
us  in  rendering  the  success  of  these  just  creditors  merely  or  nearly 
barren. 

And  now  to  take  up  the  petition  of  Messrs.  Springfield  and 
Bobinson.  Upon  this,  besides  the  evidence  strictly  belonging  to 
itself,  the  affidavits  belonging  to  that  of  the  bankers  have  been 
by  agreement  between  the  parties  made  evidence  so  far  as  those 
affidavits  bear  on  the  questions  common  to  both  petitioners ;  and 
after  the  statement  that  I  have  made  of  the  reasons  and  grounds 
of  the  decision  which,  so  far  as  I  am  concerned,  I  have  just  pro- 
nounced in  favour  of  Messrs.  Harvey  &  Co.,  —  a  statement  to  a  con- 
siderable extent,  if  not  altogether,  applicable  here  also,  —  I  cannot 
deem  it  necessary  for  me  to  say  much  more. 

'  *  It  is,  in  my  opinion,  established  that  Mr.  Thomas  Os-  *  897 
borne  Springfield's  execution  of  the  deed  of  the  29th  of 
March,  which  must  be  understood  to  have  taken  place  on  the  day 
of  its  date,  took  place  with  the  privity  and  previous  and  contem- 
poraneous approbation  and  consent  of  the  elder  Mr.  Blakely,  and 
without  any  intention,  notion,  suspicion,  or  idea  on  the  part  of  Mr. 
Thomas  Osborne  Springfield  that  his  execution  of  it  should  or 
would  defeat  or  prejudice  any  claim  of  his  firm  upon  the  elder  Mr. 
Blakely.  I  believe  that  if  any  such  notion,  suspicion,  or  idea  had 
been  entertained  by  Mr.  Thomas*  Osborne  Springfield,  he  would 
have  refused  to  execute,  and  that  he  did  not  deceive  or  mislead  or 
wrong  «ny  person  by  executing  the  deed,  which,  having  produced 
nothing,  and  become  incapable  of  producing  any  thing  except  the 
bankruptcy  of  Mr.  Edward  Theobald  Blakely,  but  having,  as  his 
deed,  been  rendered  absolutely  ineffectual  as  from  the  beginning 
in  every  sense  here  material,  cannot,  in  my  judgment,  be  set  up 
against  these  petitioners  by  the  respondents.  The  same  order, 
mutatis  mutandis^  as  in  the  preceding  case,  ought,  I  conceive,  to  be 
made  in  this. 

I  need  scarcely  add  that  I  think  it  not  material  whether  the 
elder  Mr.  Blakely  ought  to  be  considered  as  a  surety  or  a  principal 
with  regard  to  the  bills  or  debt  here  in  question,  or  whether  the 
228th  section  of  the  Bankrupt  Act  has  any  bearing  on  the 
dispute. 
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The  Lord  Justice  Turner. — The  case  of  the  assignees  upon 
these  petitions  cannot  be  more  favourably  stated  than  that  the 
bankrupt,  Edward  Blakelj,  was  a  surety  merely,  and  that  the  peti- 
tioners, Robert  John  Harvey  Harvey  and  Thomas  Osborne 
♦  898  Springfield,  executed  the  deed  of  the  29th  of  ♦  March,  1853, 
as  creditors,  and  not  merely  as  trustees ;  and  it  is  upon  this 
footing,  and  without  reference  to  the  question  whether  the  bank- 
rupt, Edward  Blakely,  ought  to  be  considered  to  have  stood  in  the 
position  of  principal  and  not  of  surety,  or  to  the  question,  whether 
the  above-named  petitioners  ought  to  be  considered  to  have  executed 
the  deed  as  trustees  merely,  and  not  as  creditors,  that  I  intend  to 
deal  with  these  petitions.  Dealing  with  them  upon  this  footing, 
the  sole  question  which,  in  my  opinion,  it  is  necessary  for  us  to 
decide  is,  whether  the  bankrupt,  Edward  Blakely,  concurred  in  the 
execution  of  the  deed  in  question  by  the  petitioners,  Robert  John 
Harvey  Harvey  and  Thomas  Osborne  Springfield,  or  ratified  their 
execution  of  that  deed  at  any  time  before  the  8th  of  April,  185B, 
when  he  became  bankrupt.  If  such  concurrence  or  ratification  on 
his  part  be  established  by  the  evidence  before  us,  no  serious  diffi- 
culty will,  I'  think,  be  found  to  exist  upon  the  application  of  the 
law  to  the  fact. 

This  question  of  fact  depends  in  substance,  as  to  both  petitions, 
upon  the  affidavits  of  Robert  John  Harvey  Harvey,  Thomas  Os- 
borne Springfield,  and  Palmer,  on  the  one  side,  and  of  the  bank- 
rupt, Edward  Blakely,  and  his  son,  Edward  Theobald  Blakely,  on 
the  other ;  but  it  will  be  convenient  to  consider  the  question  sepa- 
rately upon  the  two  petitions,  and  to  deal  with  it  first  with  refer- 
ence to  the  banker's  petition*  • 

[After  commenting  on  a  portion  of  the  evidence  in  detail,  his 
Lordship  said:]  If  the  case  rested  upon  these  affidavits  only,  I 
should  feel  judicially  bound  to  conclude  that  the  bankrupt  was 
privy  to  and  concurring  in  the  execution  of  this  deed  by  the  peti- 
tioner, Robert  John  Harvey  Harvey.  Taking  into  account  the 
confirmation  given  to  tiie  statements  of  Harvey  by  the 
*899  *  evidence  of  Springfield  and  Palmer,  this  conclusion  ap- 
pears to  me  to  be  quite  irresistible. 

The  case  therefore,  in  this  view  of  it,  would  stand  thus :  That 

the  bankrupt  applied  to  Harvey  to  take  lO^.  in  the  pound,  which, 

so  far  as  Harvey  was  aware,  could  only  be  got  under  the  deed  of 

the  29th  of  March,  he,  the  bankrupt,  knowing,  at  the  time,  of  the 
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arrangement  of  the  7th  of  April,  and  not  communicating  it  to 
Harvey.  A  more  direct  attempt  on  the  part  of  a  surety  to  draw 
in  a  creditor  to  execute  a  deed,  and  afterwards  to  set  it  up  in  his 
own  discharge,  could  hardly,  I  think,  be  conceived. 

The  same  observations  which  apply  to  the  petition  of  the  bank- 
ers apply  also  to  the  petition  of  Springfield.  The  evidence  which 
in  the  one  case  establishes  privity,  in  the  other  establishes  ratifi- 
cation. 

It  remains,  then,  only  to  apply  the  law  to  the  facts  of  this  case. 
The  general  rule,  that  a  surety  who  has  concurred  in  or  ratified  an 
arrangement  between  the  creditor  and  the  principal  debtor  cannot 
claim  to  be  discharged  by  the  efiect  of  that  arrangement,  was  not 
disputed  in  argument ;  but  it  was  said  that  the  bankrupt,  consider- 
ing him  to  be  surety  merely,  must,  in  this  case,  be  held  to  be 
discharged,  the  deed  executed  by  the  petitioners,  Harvey  and 
Springfield,  being  a  deed  of  composition  with  the  creditors  of  the 
principal  debtor,  and  there  being  no  reservation  upon  the  face  of 
it  of  the  right  to  proceed  against  the  bankrupt,  the  surety.  Great 
reliance  was  placed  in  the  argument  upon  the  circumstance  of  no 
such  reservation  being  contained  in  this  deed ;  but  I  am  not  pre- 
pared to  say  that  such  a  reservation  on  the  face  of  the  deed  is  in 
all  cases  necessary.  I  am  disposed  to  think  (although  I 
*  do  not  deem  it  necessary  and  do  not  intend  to  give  any  *  900 
final  opinion  upon  the  point)  that  it  is  in  some  cases  neces- 
sary and  in  others  not;  but,  whether  necessary  or  not,  I  do  not 
think  that  the  absence  of  it  is  of  itself  sufficient,  in  all  cases,  to 
destroy  any  independent  equity  which  may  exist  between  the  par- 
ties. This  is  not  a  case  in  which  other  creditors  have  executed 
the  deed  after  the  execution  of  it  by  Harvey  and  Springfield.  It 
is  not  a  case  in  which  the  deed  is  of  any  force  or  validity.  It  is  a 
case  in  which  the  creditsrs  whose  debts  are  disputed  have  executed 
the  deed  at  the  instance  of  the  surety,  and  as  to  one  of  them,  at 
least,  upon  his  promise  that  the  balance  of  the  debt  should  be  paid 
by  him ;  and  under  such  circumstances  I  do  not  think  that  he  or 
his  assignees  can  be  permitted  in  equity  (whatever  might  be  the 
rights  at  law)  to  insist  on  being  discharged  from  the  debt  by  virtue 
of  the  deed.  This  case  differs  in  its  circumstances  from  Lee  v. 
Lockhart^  (a)  but  what  fell  .from  Lord  Cottenham  in  that  case 
appears  to  me  to  bear  very  strongly  upon  the  question. 

(a)  3  Myl.  &  Or.  802. 
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In  my  opinion,  therefore,  these  proofs  must  be  admitted,  and, 
with  the  qualification  which  my  learned  brother  has  suggested,  I 
think  all  the  costs  must  come  out  of  the  bankrupts'  estate. 


•  901  ♦  Ex  parte  ARTHUR  CHARLES  EMERY. 

In  the  Matter  of  JOHN  BRADBURY. 

1S54.    Marcli  10.    Before  the  Loriw  Justicbs. 

Where  the  time  had  elapsed  during  which  the  bankrupt  would  hare  heen  at 
liberty  to  dispute  the  adjudication,  a  petition  to  annul,  presented  hj  a  cred* 
iter  at  the  bankrupts  instigation,  was  dismissed  with  costs. 

Quasre,  whether  holding  shares  in  a  mine  carried  on  under  a  license  to  get  ores 
at  a  royalty  determined  by  the  quantity  got  and  sold,  is  a  trading  within  the 
bankrupt  law. 

Tms  was  the  appeal  of  the  petitioning  creditor  from  an  order 
annulling  the  adjudication,  at  the  instance  of  a  creditor,  for  want 
of  a  sufficient  trading. 

The  adjudication  took  place  on  the  12th  of  August,  1853,  and 
the  trading  relied  upon  was  the  holding  of  shares  in  a  mining  com- 
pany, which  carried  on  its  business  under  a  license  granted  by  an 
indenture  made  the  18th  of  September,  1853,  between  certain  per- 
sons thereinafter  denominated  ^^  grantors "  of  the  one  part,  and 
the  grantees  who,  and  the  survivor  and  survivors  of  them,  their 
and  his  executors,  administrators,  co-adventurers,  and  assigns 
were  thereinafter  denominated  '^  miners,"  of  the  other  part. 

By  this  deed  the  grantors  granted  unto  tiie  miners  full  and  free 
liberty,  power,  and  authority  to  dig,  work,  mine,  and  work  for 
tin,  copper,  lead,  and  all  other  metals,  ores,  and  metallic  minerals 
and  limestone  within,  under,  and  throughout  all  those  fields,  or 
closes  of  land,  being  parts  and  parcels  of  the  estate  of  Mixon,  sit- 
uate in  the  parish  of  Leek,  in  the  county  of  Stafford,  delineated 
in  a  map  or  plan  indorsed  on  the  deed ;  and  all  ores,  metals,  and 
metallic  minerals  there  gotten  to  raise  and  bring  to  grass,  and 
there  to  dress,  cleanse,  and  make  fit  for  sale,  and,  subject  to  the 
reservations  herein  contained,  to  carry  away  and  convert  the  same 
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to  their  own  use ;  and  also  free  liberty  to  erect  any  engines, 
sheds,  cottages,  and  buildings,  and   to  conduct,  *  divert,    *  902 
and  use  any  water  or  watercourses,  and  to  make  any  adit 
or  adits,  drifts,  shafts,  pits,  and  leats,  and  do  all  other  reasonable 
acts  necessary  in  the  ordinary  course  of  mining,  for  the  purpose 
of  discovering,  raising,  and  making  fit  for  sale  the  said  metals, 
ores,  and  metallic  minerals:  except  and  always  reserved  out  of 
the   grant  unto  John  Sneyd,  the  proprietor  of  the  set  thereby 
granted,  and  lands  adjoining  thereto,  and  to  his  heirs,  grantees, 
and  assigns,  and  his  and  their  agents,  servants,  and  others  to  be 
employed   or  authorized  by  him  or  them,  full  and  free  liberty, 
power,  and  authority  at  any  time  or  times  to  make  and  drive  any 
new  adit  or  drift,  adits  or  drifts,  from  any  adit  or  adits,  drift  or 
drifts,  shaft  or  shafts,  driven  or  sunk,  or  thereafter  to  be  driven  or 
sunk,  within  the  limits  aforesaid,  and  to  sink  any  shaft  or  shafts 
therein,  and  to  keep  open,  repair,  and  use  the  same,  with  full 
power  to  turn  the  water  which  should  arise  or  occur  in  such  new 
adit  or  shaft,  or  adits  or  shafts,  into  all  or  any  of  the  adits,  drifts, 
or  shafts  then  or  thereafter  to  be  made  by  virtue  of  the  now  stat- 
ing indenture,  and  to  quietly  and  peaceably  enter  into  and  drive 
such  new  adit  or  adits  in  and  through  the  limits  of  the  lands  afore- 
said, or  any  part  thereof ;  and  to  sink  any  shaft  or  shafts  therein, 
and  to  convey  any  waters  or  watercourses  into  and  over  the  lands 
and  grounds,  or  any  part  thereof,  in  such  manner  as  he  or  they 
should  think  proper,  and  to  make  any  leat  or  leats  whatsoever  for 
that  purpose ;  and  to  erect  and  support  any  buildings,*  leats,  flat- 
rods,  or  other  machinery  whatsoever  upon  any  of  the  said  lands  or 
grounds  for  the  driving  of  such  adit  or  adits,  or  conveying  any 
water  or  watercourses  into  and  over  any  other  lands  of  the  said 
Johii  Sneyd,  his  heirs  or  assigns,  or  into  the  lands  of  any  other 
person  or  persons  whomsoever,  or  for  any  other  purpose  whatso- 
ever, at  his  and  their  respective  will  and  pleasure,  doing 
thereby  no  wilful  *  hurt  or  injury :  to  have,  hold,  use,  exer-    ♦  903 
cise,  and  enjoy  the  said  liberties,  licenses,  powers,  and  author- 
ities thereby  granted  unto  the  said  miners  for  and  during  the  term 
of  twenty-five  years,  to  be  computed  from  the  29th  of  September 
then  last  (except  the  last  two  days  of  the  term) ;  they,  the  said 
miners,  yielding  and  paying  therefor  unto  the  grantors,  as  by  way 
of  rent,  for  and  during  the  first  two  years  of  the  term  one-twentieth, 
and  during  the  remainder  of  the  term  one-sfiteenth  part  of  the 
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amount  of  gross  moneys  (whether  in  fact  such  moneys  should  be 
received  or  not)  for  which  all  tin,  copper,  lead,  and  all  other  ores, 
metals,  and  metallic  mineral  and  limestone  to  he  raised  or  gotten 
should  be  sold  or  contracted  to  be  sold :  all  the  said  ores,  metallic 
minerals,  and  limestone  having  been  first  well  and  duly  spoiled, 
dressed,  sampled,  and  made  merchantable  and  fit  for  sale  at  the 
expense  of  the  miners ;  and  all  and  every  such  payments  to  be  made 
at  the  expiration  of  three  calendar  months  after  every  such  sale 
or  contract  for  sale  as  aforesaid,  clear  from  all  deductions  whatso- 
ever, except  the  present  or  any  future  property  or  income  tax  to 
become  payable  in  respect  of  the  said  dues  or  rent :  and  also  ex- 
cept such  charges. as  should  be  from  time  to  time  incurred  in  the 
transport  of  the  said  ores,  minerals,  and  limestone  to  a  convenient 
place  of  sale,  and  the  expense  of  sampling  and  sample  fees. 

The  adjudication  having  been  advertised  in  the  London  Gazette, 
the  bankrupt,  on  the  29th  of  August,  1853,  applied  for  and  ob- 
tained an  allowance  of  11.  per  week  to  be  paid  to  him  out  of  his 
estate  and  eflfects,  for  the  support  of  himself  and  wife,  and  on  the 
same  day  he  obtained  protection. 

The  bankrupt,  on  being  examined  before  the  commis- 
*  904    sioner  on  the  17th  of  November,  1853,  admitted  *  that  he 
had  been  in  the  habit  of  betting  at  steeple-chases,  and  had 
also  lost  20/.  in  one  day  in  one  bet  upon  the  Derby  in  May,  1853. 

On  the  17th  of  December,  1853,  the  respondent,  Mrs.  Susannah 
Allcock,  who  was  the  bankrupt's  sister-in-law,  and  claimed  to  be  a 
creditor  and  a  mortgagee  under  a  bill  of  sale,  presented  a  petition 
to  the  district  Court  to  have  the  adjudication  annulled  for  want  of 
trading.  This  petition  came  on  to  be  heard  on  the  24th  of  Janu- 
ary, 1854,  before  Mr.  Commissioner  Daniell,  who  took  time  to 
consider  his  judgment  until  the  24th  of  February,  1854,  when  he 
ordered  the  adjudication  to  be  annulled  at  the  cost  of  the  petition- 
ing creditor,  (a) 

(a)  The  following  was  the  substance  of  the  judgment  delivered  by  the  learned 
commissioner :  — 

In  this  case  a  petition  has  been  presented  by  a  creditor  claiming  a  security 
upon  a  portion  of  the  bankrupt's  estate  to  annul  the  adjudication  on  the  grounds 
of  the  insufficiency  of  the  petitioning  creditor's  debt,  and  of  the  bankrupt  not 
having  been  a  trader  within  the  meaning  of  the  bankrupt  law.  A  preliminary 
objection  was  taken,  before  the  case  was  opened,  to  the  power  of  this  Court  to 
entertain  the  application ;  but  this  point  has  been  expressly  determined  by  the 
Lords  Justices  in  Expafie  Bean  (I  De  G.,  M.  &  G.  486). 
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•  The  petitioning  creditor  now  appealed  from  the  commis-  *  905 
sioner's  decision. 

The  distinction  between  an  application  to  annul  an  adjudication  by  a  creditor, 
and  one  by  the  bankrupt  himself,  has  been  clearly  established  by  the  decision  of 
Lord  Truro  in  Ex  parte  Carter  (1  De  G.,  M.  &  G.  212),  which  was  affirmed 
by  the  House  of  Lords  (4  H.  of  L.  Gas.  387) .  After  this  decision,  it  is  impos- 
sible to  entertain  a  doubt  that  although  in  the  case  of  a  bankrupt  seeking  to 
annul  an  adjudication  after  the  seven  days  named  in  the  104th  section  of  the 
Bankrupt  Law  Consolidation  Act,  he  must  in  the  first  instance  apply  to  the 
Lords  Justices,  yet,  in  the  case  of  a  creditor  complaining  of  an  adjudication, 
he  must  in  the  first  instance  apply  to  the  Court  of  Bankruptcy. 

But  it  has  been  contended,  on  the  authority  of  Ex  parte  Maxwell  (3  M.  D. 
&  D.  708),  that  the  petitioner  is  out  of  time  in  the  presei^tation  of  her  petition. 
In  that  case  the  then  Chief  Judge  of  the  Court  of  Bankruptcy  (the  present  Lord 
Justice  K.NIGHT  Bruce)  refused  to  entertain  a  petition  to  annul  the  adjudica- 
tion at  the  instance  of  a  creditor  on  the  ground  of  the  length  of  time  which  had 
elapsed.  There,  however,  more  than  two  years  had  passed  since  the  fiat  was 
sued  out«  many  creditors  had  proved,  and  the  assignees  had  sold  some  real  and 
leasehold  property  under  it.  In  the  present  case,  the  petition  for  adjudication 
was  filed  so  recently  as  the  7th  of  August,  and  no  creditor,  except  the  petition- 
ing creditor,  has  yet  proved  his  debt,  and  the  bankrupt  has  not  even  passed  his 
last  examination ; .  besides  which  the  present  petitioner,  as  far  as  I  can  ascertain, 
instead  of  being  guilty  of  laches,  has  used  all  due  diligence  to  submit  her  right 
to  a  legal  decision. 

She  appears  to  have  taken  an  early  step  to  decide  this  point  by  bringing  an 
action  against  the  assignees  to  recover  the  value  of  the  property  comprised  in 
her  security  which  they  have  sold. 

The  assignees  took  out  summonses  to  compel  the  attendance  of  the  petitioner 
to  be  examined,  which  she  was  unable  to  obey  in  consequence  of  ill  health,  and 
the  result  was  a  proposal  to  leave  the  whole  dispute  to  my  decision.  The  7th 
of  December  was  fixed  for  the  hearing  of  the  case.  It  appears,  however,  that 
Bome  dispute  arose  between  the  solicitors  as  to  the  terms  of  the  reference,  and 
it  uras  abandoned.  The  present  petition  was  filed  on  the  very  day  on  which  the 
case  was  to  have  been  argued  before  me.  She  has  since  discontinued  her  action. 
I  cannot  think  that  the  petitioner  can,  under  the  circumstances,  be  considered 
as  having  been  guilty  of  any  improper  delay. 

This  brings  me  to  the  consideration  of  the  points  raised  by  the  present  peti- 
tion ;  and  these  are,  first,  the  insufficiency  of  the  petitioning  creditor's  debt,  and, 
secondly,  the  trading.  Before  I  proceed  to  them,  however,  I  think  it  right  to 
notice  another  point  which  has  been  raised  in  the  course  of  this  discussion, 
namely,  the  complicity  (if  I  may  be  allowed  the  expression)  of  the  bankrupt  with 
the  petitioner  in  the  presentation  of  this  petition.  Mr.  Emery,  the  petitioning 
creditor,  has  taken  upon  himself  to  swear,  in  one  of  his  affidavits  filed  in  this 
case,  that  he  verily  believes  that  this  application  is  made  at  the  instigation  of  the 
"bankrupt  for  the  purpose  of  relieving  him  from  the  effects  of  his  evidence  as  to 
gambling.  For  this  belief  his  only  foundation  is  that  Mrs.  Allcock  is  a  sister- 
of  the  bankrupt,  and  it  has  been  contended  that  because  Mrs.  Allcock 
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*  906        *  In  support  of  the  petition  of  appeal  the  appellant 
deposed  that  he  had  been  informed,  and  yerily  believed, 

has  not  thought  proper  to  file  an  affidavit  to  contradict  this  imputation,  I  muat 
take  it  for  granted  that  it  is  true.  But  I  am  not  bound  to  draw  any  such  infer- 
ence from  an  allegation  ao  loosely  made.  It  is  true  that  the  bankrupt  is  moat 
materially  interested  in  the  result  of  this  application,  supposing  the  adjudication 
to  be  good,  since  an  admission  that  he  has  made  in  his  examination  before  with 
regard  to  gambling  would  clearly  operate  to  prevent  his  ever  obtaining  a  cer- 
tificate under  this  adjudication.  It  is  therefore  most  important  to  him  to  get 
rid  of  it,  and  he  is,  I  think,  perfectly  justified  in  giving  the  petitioner  every 
support  in  his  power.  He  has  allowed  the  opportunity  of  appealing  against  the 
adjudication  himself  to  escape  him,  and  I  can  very  well  imagine  that  he  baa  done 
BO  from  an  impression  that  the  adjudication  was  right,  and  that  there  was  no 
use  in  exhausting  his  resources  (whatever  they  are)  in  disputing  it  himself. 
The  question,  however,  whether  a  person  circumstanced  as  he  was  can  be  con* 
sidered  as  a  trader  within  the  meaning  of  the  bankrupt  law  has  never  yet,  as  I 
am  aware,  been  specifically  determined.  Mrs.  Allcock  has  quite  sufficient 
grounds  for  filing  this  petition  without  the  instigation  of  the  bankrupt. 

[After  discussing  the  question  of  the  validity  of  Mrs.  Allcock^s  claim,  and 
overruling  the  objections  made  to  the  petitioning  creditor's  debt,  the  learned 
commissioner  said,  — "] 

We  now  come  to  the  consideration  of  the  other  question,  namely,  the  trading. 
The  bankrupt  is  described  in  the  petition  for  adjudication  as  a  dealer  in  copper 
ores,  dealer  and  chapman.  In  the  deposition  upon  which  the  adjudication  is 
founded,  it  is  simply  stated  that  he  exercised  the  business  of  a  'dealer  in  copper 
ores,  by  buying  and  selling  copper  ores,  and  sought  and  endeavoured  to  get  his 
livelihood  thereby  as  others  of  the  same  trade  usually  do.  In  fact,  the  only 
evidence  of  trading  which  has  been  produced  shows  merely  that  the  bankrupt, 
at  the  time  when  he  contracted  his  debt  with  Mr.  Emery,  was  a  shareholder  in 
certain  mining  companies ;  and  the  question,  whether  he  is  to  be  considered  a 
trader  within  the  meaning  of  the  law  in  force  concerning  bankrupts,  depends 
upon  the  question  whether  persons  working  mines  under  the  circumstances  in 
which  these  companies  are  placed,  can  be  considered  as  traders,  and  that  is  the 
question  now  for  my  consideration.  There  is  little,  if  any,  difficulty  with  regard 
to  facts.  It  appears  from  the  evidence,  that  at  the  time  when  this  bankrupt 
contracted  the  debt  due  to  Mr.  Emery,  he  was  a  shareholder  in  at  least  two 
trading  associations  established  for  the  purpose  of  working  mines  in  England,  — 
one  ccdled  the  Chiprace  Mining  Company,  established  for  the  purpose  of  work- 
ing a  tin  mine  in  Cornwall,  and  the  other  the  Mixon  Great  Mining  Company, 
established  for  the  purpose  of  working  a  copper  mine  in  the  county  of  Stafford. 
He  was  also  interested  in  a  foreign  mining  company  called  the  Anglo-Califomian 
Mining  Company.  The  question  as  resulting  from  the  bankrupt's  connection  with 
the  Mixon  Mining  Company  has  been  most  discussed.  I  shall  therefore  address 
myself  in  the  first  instance  to  that  part  of  the  case.  It  appears  from  the  affidaTits 
and  examinations  that  the  Mixon  Company  (which  is  nothing  more  than  an 
ordinary  association  or  partnership  established  for  the  purpose  of  working  the 
mine)  was  formed  in  the  month  of  September,  1852,  for  the  purpose  of 
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*  that  the  respondent  was  at  the  Hkmse  of  the  bankrupt,  *  907 
and  knew  of  the  adjudication  agaii^st  him  on  the  18th 

the  mine  in  question,  and  of  working  the  same  on  what  is  called  the  cost^book 
principle.  It  appears  that  this  company  was  originally  formed  with  a  view  of 
taking  an  underlease  from  certain  persons  who  are  the  original  lessees  of  it,  and 
who  had  entered  into  an  agreement  with  three  of  the  ieidyenturers  in  the  present 
company  for  the  grant  to  them,  of  an  underlease.  The  underlease  was  not  com* 
jdeted  till  the  13th  of  September  last  (after  the  bankruptcy) .  By  that  lease, 
iriiieh  bears  date  the  13th  of  September,  1853,  Messrs.  Stephens,  Pobley,  and 
Hambly  grant,  —  [The  commissioner  read  the  material  parts  of  the  lease.] 

It  appears  by  the  evidence  of  Mr.  Badger,  who  was  examined  here,  that  in 
the  month  of  March,  April,  and  May,  mining  operations  were  being  carried  on 
by  the  company,  at  all  events  sufficient  to  raise  the  question  whether  these 
operations  are  trading  operations  so  as  to  constitute  a  holder  of  shares  in  the 
company  a  trader  within  the  bankrupt  law.    As  far  as  I  can  collect  from  the 
caaea  which  have  been  determined  bearing  upon  that  point,  the  rule  of  law  is, 
that  when  a  person  is  the  owner  of  the  soil,  whether  as  a  freeholder  or  as  a 
lessee,  a^d  for  the  purpose  of  making  the  most  of  his  property,  digs  or  works 
up  the  produce  of  the  soil,  and  sells  it  again,  he  will  not  be  liable  to  the  bank- 
rupt laws.    It  is  not  necessary  to  go  into  the  cases  on  the  subject ;  they  are 
referred  to  and  commented  upon  by  Lord  Eldon  in  Ex  parte  Gallimore  (2  Bo. 
424) .     Of  course  tlie  rule  is  the  same  whether  the  owner  of  the  soil  is  an  indi- 
vidaal  or  a  partnership  company  of  several.    This  rule  has  been  held  to  apply 
to  coal  mines  and  to  stone  quarries  which  are  in  the  nature  of  mines,  and  there 
can  be  no  doubt  that  it  will  apply  to  all  other  mines ;  such  as  copper  and  tin 
mines,  where  the  parties  working  the  mines  and  selling  the  ores  are  owners  of 
the  soil  from  which  the  materials  are  produced.     It  has  been  objected,  however, 
in-  this  case  that  the  partnership  of  adventurers  called  *'  The  Mixon  Mining 
Company  '*  are  not,  under  the  terms  of  thft  lease  upon  which  the  mine  is  held, 
the  owners  of  the  property  either  as  a  freeholder  or  as  lessees,  but  are  merely 
the  holders  of  a  license  from  the  owner  of  the  soil  to  dig  and  get  the  ores  and 
minerals  of  which  they  are  to  account  for  a  certain  proportion  to  the  owner  in 
the  way  of  rent;  and  the  case  Ex  parte  Harrison  (1  Bro.  C.  C.  173)  has  been 
relied  upon  as  supporting  this  argument;   but  in  that  case  the  bankrupt  had 
been  a  trespasser,  and  bad  no  interest  in  the  land.    The  case  of  Parker  v.  Wells 
(Cooke,  B.  L.  52,  1  T.  R.  34),  which  has  also  been  referred  to,  is  one  of  a 
similar  nature.     In  that  case  the  bankrupt  appears  to  have  had  no  interest  in 
Uie  land,  although  he  lived  with  his  father  upon  it ;   the  father  was  the  lessee, 
and  suffered  the  bankrupt  to  buy  clay  for  the  purpose  of  making  bricks  and 
tiles  for  sale,  with  the  view  of  deriving  a  profit  therefrom ;  but  the  father  had 
the  sole  beneficial  enjoyment  of  the  farm.     It  appears,  however,  from  the  state- 
ments of  Mr.  Cooke,  in  his  able  work  on  the  Bankrupt  Laws,  that  the  parties 
had   been  prevented  from  obtaining  the  final  decision  of  the  House  of  Lords 
upon    the  question.     A  special  verdict  was  found,  and  the  case  was  to  have 
been  taken  before  the  House  of  Lords,  but  it  was  discovered  that  the  bankrupt 
}^^  lefi  off  brick-making  before  the  petitioning  creditor's  debt  accrued.     The 
whole  inference  therefore  to  be  drawn  from  Ex  parte  Harrison  and  Parker  v. 
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*  908    *  of  August,  and  thaMon  the  17th  of  August  the  deponent 
was  served  with  a  notice,  signed  by  Mrs.  Allcock's  solic- 
itors, which  was  as  follows :  — 

Wells  is,  that  when  a  person  having  no  interest  in  the  land  works  up  tixs 
materials  for  the  purpose  of  sale  for  his  own  use,  by  the  license  or  consent  of 
ihe  owner,  he  will  be  considered  as  a  trader  within  the  bankrupt  laws ;  and  this 
does  not  at  all  interfere  with  the  principle  laid  down  in  other  cases,  that  where 
a  person  who  is  the  owner  of  the  soil  merely  makes  a  profit  of  it,  he  will  not  be 
a  trader.  This  is  equally  applicable  to  mines  as  to  the  manufacture  of  bricks; 
indeed,  it  has  been  held  to  apply  to  coal  mines  and  to  stone  quarries,  which  are 
in  the  nature  of  mines.  It  has  been  said,  however,  that  Mr.  Baron  Parke,  in 
the  case  of  Meadwin  v.  Brown  (9  Law  Jour.  N.  S.,  Exch.  289),  has  expressed 
a  dififerent  opinion  on  the  subject  of  mines.  He  -is  there  reported  to  have  said 
that  a  mine  is  a  trading  concern,  from  which  I  am  required  to  draw  the  condn- 
sion  that  all  persons  engaged  in  mines  are  traders  within  the  bankrupt  laws; 
and  certainly  if  that  opinion  had  been  expressed  by  so  learned  and  able  Jadge 
as  Mr.  Baron  Parke  in  a  case  where  the  question  was  before  him  for  dedsioo, 
I  should  have  felt  myself  bound  to  abide  by  it ;  but  the  passage  quoted  was  a 
mere  dictum,  expressed  in  a  case  which  had  nothing  to  do  with  the  point  now 
before  me.  The  question  then  before  the  Court  of  Exchequer  was,  whether  a 
mining  partnership  was  similar  to  an  ordinary  trading  partnership,  so  as  to 
authorize  the  partners  to  bind  each  other.  The  learned  Judge  never  meant  to 
lay  down  the  broad  rule  that  for  all  purposes  a  mine  must  be  considered  as  a 
trading  cnnceiii,  whether  the  adventurers  are  owners  of  the  soil  or  not,  which 
is  the  point  under  consideration.  But  then  it  has  been  urged  that  the  cases  all 
go  to  show  that  to  exclude  the  operation  of  the  bankrupt  laws,  the  persons 
working  a  mine  for  profit  must  be  the  owners  of  the  land,  either  as  freeholders 
or  leaseholders ;  and  it  is  contended  that,  by  the  nature  of  the  lease  which  has 
been  referred  to,  as  showing  the  interest  the  adventurers  take  in  the  mine,  they 
had  no  interest  in  the  soil,  and  in  fact  have  merely  a  license  from  the  owner  to 
get  and  dig  the  ores  and  minerals,  for  which  they  are  to  pay  a  certain  stipalated 
annual  rent,  to  be  estimated  according  to  the  value  of  the  ores  and  minerals 
raised  from  the  mines.  Ex  parte  Harrison  has  also  been  relied  upon  to  show 
that  persons  manufacturing  the  produce  of  land  under  a  license  from  the  owner 
are  traders  subject  to  the  bankrupt  laws.  I  have,  however,  already  observed 
that  all  the  inference  that  can  be  drawn  from  Ex  parte  Harrison  or  from  Parker 
V,  Wells  is,  that  a  person  working  the  produce  of  land  in  which  he  has  no  interest 
would  be  a  trader.  It  is  true  that  in  Ex  parte  Harrison  the  word  license  is 
used  by  the  Lord  Chancellor,  but  I  apprehend  that  it  is  not  used  in  the  sense  in 
which  it  is  now  attempted  to  be  applied.  I  take  it  that  by  the  word  license, 
in  that  case,  the  Lord  Chancellor  meant  merely  permission,  and  that  what  he 
laid  down  amounts  to  no  more  than  this,  namely,  that  the  bankrupt,  not  having 
any  interest  in  the  land,  dug  the  material  out  of  the  earth,  which  his  Lordship 
considered  amounted  to  the  same  as  if  the  bankrupt  had  obtained  them,  not  in 
his  own  right  (having  no  interest  in  the  soil),  but  by  permission.  It  is  dear  that 
the  bankrupt  there  had  no  interest  in  the  properly  whatever,  but  that  having 
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^'  Mr.  Thomas  Bittleston,  Mr.  William  Bodill,  and  all  others  whom 

it  may  concern. 

"  You  are  hereby  required  to  take  notice,  that  by  an 
•indenture,  dated  the   2d  day  of  July  last,  and   made    *909 
between   John   Bradbury    and   Lydia   NichoUs   his  wife, 
*  of  the  one  part,  and  Susannah  Allcock,  of  Birmingham,    *  910 
widow,  of  the  other  part,  all  and  singular  the  household 
goods,  furniture,  and  effect,  then  being  in  and  upon  the  dwelling- 

afterwards  paid  a  compensation  to  the  lord  he  was  considered  to  have  had  a 
license  from  the  lord,  and  to  have  purchased  the  earth  from  him.  Can  this  be 
said  to  he  the  case  here  P  Have  the  adventurers  no  interest  in  the  mine  out  of 
which  the  ore  is  dug  ?  It  is  true  that  the  lease  under  which  the  miue  is  held  is 
in  the  form  of  a  license  to  dig  for  ores  and  minerals  under  the  land  specified, 
and  does  not  contain  any  demise  of  the  land,  and  therefore  cannot  be  said  to 
give  any  interest  in  the  surface,  but  the  interest  which  the  miners  take  is  a  per- 
manent interest,  and  an  exclusive  one  for  the  term  to  which  it  extends.  The 
getting  and  carrying  ore  or  minerals  from  land  cannot  be  considered  as  the 
workmanship  of  goods  and  commodities,  as  was  the  case  of  brick-making. 
Neither  can  persons  raising  ores  from  mines  for  the  purpose  of  sale  be  con- 
sidered as  persons  using  the  trade  of  merchandise  by  way  of  bargaining,  exchang- 
ing, bartering,  commission,  or  consignment  in  gross  or  in  detail.  The  only  way 
in  which  parties  engaged  in  the  business  of  mining  can  be  brought  within  the 
operation  of  the  statute  would  be  by  showing  that  they  seek  their  living  by 
baying  and  selling.  Now,  in  this  case  (with  the  exception  of  a  small  quantity 
of  ore  upon  the  bank  which  the  company  took  from  the  former  miners  before 
they  could  get  possession  of  the  mines),  there  does  not  appear  to  be  an  instance 
in  which  the  company  has  purchased  a  single  ounce  of  ore,  unless  it  can  be  said 
that  the  payment  of  the  rent  to  the  grantors  under  the  reservation  can  be  con- 
aidered  as  a  buying  within  the  meaning  of  the  statute.  It  does  not  appear  to 
me  that  it  would  be  a  very  sound  construction  of  the  Act  to  say  that  the  pay- 
ment of  rent  for  the  right  of  getting  ore  from  the  soil,  can  be  considered  in  the 
light  of  buying  the  ore  from  the  owner  of  the  soil,  and  it  is  one  which  I  do  not 
certainly  feel  myself  justified  in  putting  upon  it.  On  the  whole,  I  am  of  opinion 
that  Mr.  Bradbury  is  not  a  trader,  and  that  the  adjudication  must  be  annulled. 

With  regard  to  the  question  of  costs,  if  the  petitioner  had  tried  this  question 
at  law  and  succeeded  upon  the  ground  upon  which  I  now  decide,  she  could  have 
recovered  her  costs,  and  I  think  she  ought  not  to  be  placed  in  a  worse  position 
because  she  has  abandoned  her  action,  and  resorted  to  this  Court  for  the  deter- 
nunation  of  her  right.  Had  Mr.  Emery  been  -merely  an  assignee  chosen  by 
creditors,  I  might  have  had  some  difficulty  in  ordering  the  costs  to  be  paid  by  a 
person  taking  upon  himself  the  duty  of  assignee;  but* here  Mr.  Emery  is  not 
only  assignee,  and  that  entirely  by  his  own  election,  but  he  is  also  the  petition- 
ing creditor.  My  order  is,  that  the  adjudication  must  be  annulled,  and  that 
^/Lr,  Emery  do  pay  the  petitioner  the  costs  of  this  application,  to  be  taxed  by 
the  proper  officer  of  this  Court. 
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house  at  Balsall  Heath,  where  the  said  John  Bradbury  resided, 
were  assigned  unto  the  said  Susannah  Allcock  :  and  you  are  hereby 

requested  to  withdraw  from  possession  of  the  said  goods  and 
*  911   chattels,  and  are  *  hereby  informed  that  unless  you  do  so 

proceedings  will  be  commenced  against  you.  Dated  this 
17th  day  of  August,  1858." 

The  appellant  further  deposed  that  ttt3  respondent  never  in  any 
way,  as  he  believed,  interfered,  until  the  7th  December,  1854, 
although  she  had  due  notice  of  the  adjudication ;  that  there  was 
then  an  action  pending  between  her  and  the  assignees  in  relation  to 
her  claim  in  which  the  title  of  the  assignees  might  be  tried ;  that  she 
was  a  sister  of  the  bankrupt's  wife,  and  that  the  deponent  verily 
believed  the  present  application  to  be  made  at  the  instigation  of 
the  bankrupt,  and  for  the  purpose  of  relieving  him  from  the  effect 
of  his  examination  as  to  gambling. 

The  appellant  also  deposed  that  the  respondent  had  been  sum- 
moned on  two  or  three  occasions  for  the  purpose.of  being  examined 
as  a  witness,  but  had  on  each  occasion  avoided  the  intended  ex- 
amination by  sending  a  certificate  of  illness. 

An  affidavit  was  made  by  the  respondent  by  way  of  rejoinder,  but 
was  withdrawn. 

Mr,  Swanston  and  Mr.  De  Q-exj  for  the  appellant.  —  First,  there 
is  a  sufficient  trading.  There  is  no  doubt  as  to  selling :  the  only 
question  is,  whether  there  was  a  buying.  That  depends  on  tiie 
nature  of  the  interest  which  a  grantee  takes  under  such  a  license 
as  this.  He  does  not  purchase  any  part  of  the  soil  in  an  uncon- 
verted state.  He  has  a  mere  easement  in  it,  a  right  to  search  for 
ore  and  to  sever  it ;  but  the  payment  ds  only  made  for  and  with 
express  reference  to  the  severed  ore.  The  incorporeal  right  of 
entering  and  searching  for  the  ore  is  merely  subservient  and  in- 
cidental to  the  purchase  of  it  when  severed.  This  was  the 
*  912  view  taken  by  Lord  Tenterden  ♦  in  Doe  v.  Wood,  (a)  His 
Lordship  there  said :  "  The  usual  technical  words  of  demising 
such  matters  are  well  known  and  usually  adopted  in  a  formal  deed, 
where  the  intent  is  to  demise  the  land,  or  metals  or  minerals ;  but 
the  purport  of  the  granting  part  of  this  indenture  is  to  grant,  for 
the  term  therein  mentioned,  a  liberty,  license,  power,  and  author- 

(a)  2  B.  &  A.  788. 

[712] 


EX  PARTE  EMERY.  —  IN  RE   BRADBURY.  *  912 

itj  to  dig,  work,  mine,  and  search  for  metals  and  minerals,  in 
and  throughout  the  lands  therein  described,  and  to  dispose  of  the 
ore,  metals,  and  minerals  only  that  should  within  that  term  be 
there  found,  to  the  use  of  the  grantee,  his  partners,  £c. ;  and  it 
gives  also  further  powers  for  the  more  effectual  exercise  of  the 
main  liberty  granted.    Instead,  therefore,  of  parting  with  or  grant- 
ing or  demising  all  the  several  ores,  metals  or  minerals,  that  were 
then  existing  within  the  l&nd,  its  words  import  a  grant  of  such 
parts  thereof  only  as  should,  upon  the  license  and  power  given  to 
search  and   get,  be  found  within  the  described  limits,  which  is 
nothing  more  than  the  grant  of  a  license  to  search  and  get  (irrev- 
ocable, indeed,  on  account  of  its  carrjring  an  interest),  with  a 
grant  of  such  of  the  ore  only  as  should  be  found  and  got,  the 
grantor  parting  with  no  estate  or  interest  in  the  rest.    If  so,  the 
grantee  had  no  estate  or  property  in  the  land  itself,  or  any  partic- 
ular portion  thereof,  or  in  any  part  of  the  ore,  metals  or  minerals, 
nngot  therein ;   but  he  had  a  right  of  property  only  as  to  such 
part*  thereof,  or  upon  the  liberties  granted  to  him,  should  be  dug 
and  got.    That  is  no  more  than  a  mere  right  to  a  personal  chattel, 
when  obtained  in  pursuance  of  incorporeal  privileges  granted  for 
the  purpose  of  obtaining  it,  being  very  different  from  a  grant  or 
demise  of  the  mines,  or  metals,  or  minerals,  in  the  land ;  and  is 
such  a  right  only  as,  under  the   circumstances  stated  in  this 
case,  is  not  sufficient  to  support  the  present  action  of 
*  ejectment.    This,  we  think,  is  the 'effect  and  operation  of   *918 
the  deed,  considering  it  with  reference  to  its  granting  part 
only;  and  we  are  fortified  in  this  opinion  by  the  construction 
given  to  similar  words  of  grant  in  Lord  Mountjoy^s   Case  (a) 
and  in  Chetham  v.  Williamson  ;  (6)  even  if  the  liberty  granted  be 
to  be  considered  a  liberty  to  get,  exclusive  of  the  grantor ;  and 
a  fortiori^  if  it  be,  as  in  those  cases,  to  be  considered  as  not  exclu- 
sive ;  that,  however,  is  a  point  which  it  is  unnecessary  for  us  now 
to  decide."     Warwick  v.  Brv^e^,(6)  Parker  v.  Stanilandy  (^d)  are 
also    authorities  which  support  the   appellant's  case ;    and  the 
language  of  Lord  Eldon  in  Norway  v.  Howe  (e)  shows   strongly 

(a)  Godb.  17 ;  1  And.  307 ;  and  4  Leo.  147. 

(6)  4  East,  469.  {d)  11  East,  862. 

(c)  2  Mau.  &  Sel.  205.  (0   19  Yes.  159. 
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that  carrying  on  a  mine  has  all  the  essential  ingredients  of  trad- 
ing. Is  there,  then,  any  thing  in  the  Act  to  exclude  snch  buying 
and  selling  from  being  a  trading  within  its  meaning  ?  It  may  be 
remarked,  that  the  statutory  buying  and  selling  is  not  confined  to 
buying  and  selling  chattels  by  the  terms  of  the  Act. 

[The  Lord  Justice  Knight  Bbuce  referred  to  the  words  "  goods 
and  commodities."] 

Those  words  belong  to  the  preceding  ones,  "  workmanship  of," 
which  were  newly  introduced  into  the  6  Geo.  4,  c.  16,  and  could 
never  have  been  intended  to  confine  the  preceding  words,  which 
had  been  without  any  such  addition  in  all  the  previous  Acts.  As 
there  is  no  language  of  the  Act  adverse  to  our  interpretation,  so 
there  is  no^authority,  properly  considered,  which  militates  against 
it.  Port  V.  Turton  (a)  is  the  strongest  case  which  can  be  cited 
against  us,  and  is  that  referred  to  by  some  text-books  as  determiD- 

ing  that  land  jobbing  is  not  trading  ;  bat  in  that  case  there 
*  914    was  a  lease  of  the  coal,  and  not  a  mere  *  license  to  dig,  and 

the  Lord  Chief  Justice  assumes  that  even  a  brick-maker  who 
worked  the  clay  on  his  own-  soil  would  be  a  trader. 

They  also  referred  to  Svtton  v.  Weelei/f  (6)  JEx  parte  Galli- 
more,  (c)  Seane  v.  Rogers,  (rf)  Ex  parte  Burgess,  (e)  In  re  Atkin- 
son, (^)  Lawton  v.  Lawton,  (A)  Crawshay  v.  Maule,  (%)  Jefferys 
V.  Smith,  (A)  Fereday  v.  Wightwick,  (/)  Tredwen  v.  Bourne,  (m) 
JEx  parte  Harrison,  (n)  West  Middlesex  Water-works  Company  v. 
Suwerkop,  (o)  Parker  v.  Wells,  (jp) 

Next,  this  is  a  mere  contrivance  to  get  rid  of  the  effect  of  the 
bankrupt's  express  acquiescence  in  the  adjudication,  and  of  the 
lapse  of  time  which  prevents  him  from  questioning  its  validity. 

(a)  2  Wils.  169.  (0    1  Swanat.  496. 

(6)  7  East,  442.  \k)  IJ.  &  W.  298. 

(c)  2  Rose,  234.  (Q    1  Russ.  &  Myl.  45. 

(d)  9  B.  &  C.  577.  (m)  6  M.  &  W.  461. 

(e)  2  G.  &  J.  188.  (n)  1  Bro.  C.  C.  173. 
\g)  1  M.  D.  &  D.  288.  (o)  4  C.  &.  P.  87. 

{h)  3  Atk.  18.  (p)  Cooke,  B.  L.  52 ;  1  T,  R.  84* 
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Their  Lordships  desired  the  counsel  for  the  respondents  to  argue 
first  the  question  as  to  the  petition  to  annul  having  been  substan- 
tially that  of  the  bankrupt. 

Mr.  Bacon  and  Mr.  Speedy  for  the  respondent.  —  There  is 
nothing  to  show  that  the  respondent  was  not  making  the  applicsr 
tioD  on  her  own  account.  Her  being  a  connection  of  the  bank- 
rupt's by  marriage  ought  not  to  exclude  her  from  her  rights  as  a 
creditor.  Indisposition  prevented  her  from  attending  to  be  exam- 
ined. 

The  Lord  Justice  Knight  Bruce.  —  We  do  not  consider 
it  necessary  to  give  any  opinion  *  upon  the  question  whether  *  915 
this  bankiiipt  was  a  trader.  Without  giving  any  opinion 
upon  that  point  we  will  assume  it  in  the  respondent's  favour.  The 
adjudication  took  place  in  August  last,  and  the  bankrupt  has  so 
conducted  himself  as  to  have  become  absolutely  precluded  from 
questioning  it.  Whether  it  be  bad  or  good  as  against  any  other 
person,  against  him  it  must  always  be  treated  as  good.  He  has 
so  acted  as  to  place  himself  in  that  position.  I(  the  application  to 
annul  had  been  by  him,  it  is  conceded  that  it  must  have  failed. 

But  the  applicant  to  annul  is  a  lady  of  the  name  of  Allcock,  who, 
living  with,  and  being  the  sister-in-law  of,  the  bankrupt,  had  a  bill 
of  sale  of  his  furniture  to  secure  a  real  or  alleged  debt — very 
probably  a  true  debt — from  him  to  her.  The  assignees  seized  and 
sold  these  goods,  as  being  in  the  reputed  ownership  and  within  the 
order  and  disposition  of  the  bankrupt.  Mrs.  Allcock  brought  an 
action  against  them  for  damages  for  taking  the  goods,  as  she  was 
entitled  to  do,  and  in  which  she  was  entitled  to  recover  if  there 
was  no  valid  bankruptcy.  After  she  had  brought  the  action  for  the 
goods,  and  after  the  time  had  elapsed  within  which  the  bankrupt 
could  dispute  the  validity  of  the  adjudication,  he,  being  examined 
before  the  commissioner,  admitted  an  act  of  gambling  sufficient  to 
preclude  him  from  having  any  benefit  from  a  certificate.  After 
this  the  lady  made  an  application  to  annul  the  adjudication.  She 
was  living  at  Birmingham,  the  site  and  domicile  of  the  bankruptcy, 
and  there  is  an  affidavit  of  the  petitioning  creditor  as  to  his  belief 
that  the  application  was  made  at  the  instigation  of  the  bankrupt 
and  for  his  benefit.    That  affidavit  is  sufficient  to  raise  the  issue  as 
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to  that  fact,  so  far  as  it  is  necessary  to  raise  it.    The  bankrupt, 

having  an  opportunitj  of  making  an  affidavit  to  deny  this,  does  not 

do  so,  nor  does  Mrs.  Allcock.     Mrs.  Allcock  was,  perhaps 

*  916    (as  has  *  been  stated),  too  unwell  to  be  examined ;  she  has, 

however,  made  an  affidavit  upon  the  present  occasion  as  to 
one  matter,  but  not  as  to  this.  I  think,  therefore,  that  the  fact 
must  be  taken  to  be  established.  The  bankiiipt  has  had  the  oppor- 
tunity of  making  an  affidavit  or  tendering  himself  for  examination 
orally.  He  has  done  neither.  Mrs.  Allcock  is  said  to  be  so  liable 
to  be  made  ill  by  agitation,  that  she  does  not  wish  to  be  examined 
orally.  Not  only,  however,  must  she  be  taken  to  be  able  to  make 
an  affidavit,  but  she  has  actually  made  an  affidavit  on  the  present' 
occasion,  which  her  counsel  have  elected  to  withdraw.  Can  we 
then  come  to  any  other  conclusion  than  that  this  is  the  petition  oT 
the  bankrupt  in  the  name  of  his  sister-in-law  ? 

In  the  exercise  of  a  sound  judicial  discretion  this  is  a  case  in 
which  the  adjudication  must,  I  think,  remain.  If  Mrs.  Ailcock  can 
recover  at  law,  we  have  no  intention  to  interfere ;  but  as  far  as  the 
present  contention  is  concerned,  we  think  that  the  adjudication 
must  be  replaced.  ^  I  do  not  know  what  the  Lord  Justice's  opinion 
is  as  to  costs,  but  in  mine  they  ought  to  be  paid  by  Mrs.  Allcock. 

The  Lord  Justice  Turner. — Prom  the  short  experience  which  I 
have  had  of  the  administration  of  the  bankrupt  laws  I  am  satisfied 
that  no  proceedings  require  more  careful  watching  than  those  in 
bankruptcy.  Hera  the  bankrupt  was  unquestionably  bound  by  the 
adjudication,  and  I  think  that  there  would  be  great  danger  in 
permitting  any  other  person  to  disturb  it  at  his  instance.  Are, 
then,  these  proceedings  taken  at  the  instigation  of  the  bankrupt  ? 
Now  there  is  a  distinct  affidavit  to  this  effect,  as  to  the  belief  of  the 
deponent,  and  no  evidence,  on  the  part  of  the  bankrupt  or 

*  917    Mrs.  Allcock,  contradicting  in  the  least  *  degree  that  allega- 

tion. It  is  said  that  the  facts  of  the  case  contradict  it.  In 
my  opinion  the  facts  tend  the  other  way ;  for,  at  first,  Mrs.  Allcock 
came  in  under  the  bankruptcy,  and  it  was  not  until  the  examination 
of  the  bankrupt  had  subjected  him  to  penal  consequences  that  she 
petitioned  to  annul  the  adjudication.  It  is  said  also  that  the  only 
question  is  between  Mrs.  Allcock  and  Mr.  Emery ;  but  we  must 
look  at  their  relative  interests.  She  has  a  right  to  sue  at  law ;  but 
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how  is  the  petitioning  creditor  to  get  payment  except  under  the 
bankruptcy  ?  It  seems  to  me  that  all  convenience  and  justice  is  in 
favour  of  maintaining  the  adjudication.  I  think  that  Mrs.  Allcock, 
having  made  an  unfounded  application  to  annul  the  adjudication, 
must  pay  the  costs. 

The  Lord  Justice  Knight  6rucb. — Of  course  Mrs.  Allcock 
cannot  be  injured  by  the  bankrupt's  certificate,  since  there  cannot 
be  any. 
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ABROAD.     See  Infant.  ♦919 

ACKNOWLEDGMENT.    See  Executoks,  3. 

ACQUIESCENCE.    See  Landlord  and  Tenant,  1. 

ACT  OF  BANKRUPTCY.    See  Bankruptcy,  6,  7. 

ACT  OF  PARLIAMENT.    See  Private  Act  op  Parliament. 

ADJUDICATION.    See  Bankruptcy,  8. 

ADMISSION.    See  Winding-up  Acts,  1. 

ADMISSION  OF  ASSETS.    See  Executor,  2. 

ADVERTISEMENT.    See  Bankruptcy,  8. 

AFFIDAVITS.    See  Evidkncb,  3. 

AGENT.    See  Partnership. 

AGREEMENT.     See  Compromise.     Principal    and    Surety.      Specific 
Performance.  • 

ALIENATION,  PROHIBITION  OF.    See  Will,  7. 

ANNUITY. 

A  money-lender  agreed  to  advance  a  sum  at  eight  per  cent  per  annum,  and 
the  premiums  on  the  insurance  of  the  borrower's  life.  The  bor- 
rower *  executed  a  bond  with  sureties,  conditioned  for  payment  *  920 
of  an  annuity  during  his  life  equal  to  the  above  aggregate  sums, 
and  any  increase  in  premiums  by  reason  of  the  grantor  being  abroad ; 
and  the  condition  also  provided  for  the  cesser  of  the  annuity  on  no- 
tice and  payment  of  the  original  sum  advanced,  and  all  arrears  of  the 
annuity  up  to  that  time,  but  said  nothing  as  to  the  policy :  Held,  that, 
on  redemption,  the  borrower  had  no  equity  to  have  the  policy  deliv- 
ered to  him.  —  Ootlieb  v.  Cranch,  440. 

ANNULLING.fi  See  Bankruptcy,  8. 

ANSWER.    See  Winding-up  Acts,  1. 

APPEAL. 

On  an  appeal  from  the  whole  decree  made  on  a  motion  for  a  decree,  the 
plaintiff  begins.  —  Trustees  of  Birkenhead  Docks  v.  Laird,  782. 

See  Practice,  7,  8. 
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APPOINTMENT.    See  Power,  1. 
APPROPRIATION  OF  PAYMENTS.    See  Trust. 
ARBITRATION.    See  Specific  Performance,  6. 
ARRANGEMENT.    See  Bankruptcy^  4. 
ASSETS.    See  Executor,  2. 
ASSURANCE.    See  Annuity.    Will,  4. 
ATTORNEY.    See  Taxation. 
AWARD.    See  Specific  Performance,  6. 


BANKRUPT. 

An  uncertificated  bankrupt  carried  on  business  for  seyeral  years  after  bis  bank- 
ruptcy with  the  knowledge  of  his  assignees  and  of  others  who  were  bis  . 
creditors  at  the  time  of  the  bankruptcy.  He  died  possessed  of  con- 
siderable property.  On  a  claim  filed  by  one  of  his  executors  against 
the  other  and  the  ofiicial  assignee  under  the  bankruptcy :  Hdd^  that 
the  creditors  subsequent  to  the  bankruptcy  were  entitled  to  prioritr 
over  the  former  creditors,  and  that  the  estate  ought  to  be  administered 
in  Chancery.  The  ofiicial  assignee,  who  appealed  against  a  decree  to 
that  effect,  was  ordered  to  pay  pevsonally  the  costs  of  the  appeal.  — 
Tucker  y.  Hemamcm^  396.  • 

See  Practice,  5. 

BANKRUPTCY. 

1.  The  commissioner  ought  to  make  an  order  for  the  sale  of  prop- 

*  921  erty  *  alleged  by  the  assignees  to  be  in  the  bankrupt's  reputed  ownei^ 
ship  on  their  er  parte  application  supported  hj primd  facie  evidence.— 
Ex  parte  Wood,  In  re  Sutton,  861. 

2.  The  17th  of  the  rules  and  orders  in  bankruptcy  does  not  render  it  neces- 

sary or  proper  to  serve  on  a  mortgagee  notice  of  an  application  for  an 
order  for  the  sale  of  chattels  alleged  by  the  assignees  to  be  in  the 
bankrupt's  reputed  ownership.  Such  an  order  should  be  made  on  an 
ex  parte  application  of  the  assignees  showing  a  primd  facie  case. — Ex 
parte  Young,  In  re  Rodntek,  864. 

3.  A  dissolution  of  partnership  was  advertised  in  the  Gazette,  and  a  cir- 

cular sent  in  the  name  of  the  dissolved  firm,  requesting  debtors  to  the 
firm  to  pay  their  debts  to  one  partner:  Hdd,  that  the  notice  was 
insufficient  to  take  the  debts  out  of  the  reputed  ownership  of  the  firm. 
The  plant  and  stock  in  trade  was  taken  possession  of  by  tbe  same 
partner,  and  used  in  his  separate  trade  after  the  dissolution:  Edd, 
that  it  was  in  his  separate  reputed  ownership. — Ex  parte  Sprague, 
In  re  Brewster,  866. 

4.  A  petition  for  arrangement  under  the  12  &  13  Vict.  c.  106,  §  211,  dis- 

missed on  the  application  of  the  petitioning  trader,  with  the  consent 
of  the  creditors,  although  he  had  complied  with  the  statutory  requisi- 
tions. — Anonymous,  872. 

5.  A  summons,  to  a  person  supposed  to  be  capable  of  giving  information 

touching  the  bankrupt's  estate,  will  not  in  general  be  granted  on  tbe 
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application  of  the  bankrapt  without  the  concurrence  of  the  asmgnees.— 
Ex  parte  DinadaU,  In  re  DinsdaUt  873. 

6.  It  is  not  imperative  upon  the  commissioner  to  require  a  bond  under  the 

12  &  IS  Vict.  c.  106,  §  78,  or  the  general  orders,  but  is  a  matter 
within  his  discretion,  having  regard  not  only  to  the  solvency  of  the 
alleged  debtor,  but  to  all  circumstances  of  the  case,  including  the 
probability  of  success  in  an  action  for  the  demand.  Where,  therefore, 
the  demand  was  made  in  respect  of  differences  in  purchases  and  sales 
of  a  commodity  arising  from  the  mere  turn  of  the  market,  neither  party 
having  or  intending  to  buy  or  sell  the  commodity  itself,  it  was  held  not 
to  be  a  proper  case  for  requiring  a  bond. 
Qwere,  whether  such  a  demand  could  be  enforced,  or  was  not  a  gambling 
transaction.  —  Ex  parte  Wood^  In  re  Wood,  875. 

7.  A  firm  were  holders  of  a  joint  and  several  promissory  note  made  by  a 

father  and  son.  The  son  assigned  all  his  property  to  trustees  for  the 
benefit  of  his  creditors,  who  were  expressed  to  be  parties  to  the  assign- 
ment, and  to  be  named  in  a  schedule,  and  the  deed  purported  to  contain 
an  absolute  release  of  the  debts  without  any  reservation  of  rights 
against  sureties.  One  of  the  trustees  was  a  partner  in  the  above- 
mentioned  firm,  and  the  4eed  was  executed  by  him  and  *  the  *  922 
other  trustees^  but  not  by  any  other  creditor.  It  was  also 
executed  by  the  son  with  the  privity  and  concurrence  of  the  father. 
Upon  its  execution  as  an  act  of  bankruptcy,  an  adjudication  was  pro- 
nounced against  the  son :  Held,  that  even  assuming  the  father  to  have 
joined  in  the  note  as  a  surety  merely,  and  the  partner  to  have  executed 
the  deed  as  a  creditor,  and  not  merely  as  a  trustee,  the  father^s  liability 
was  not  discharged.  It  is  not  universally  necessary,  in  order  to  reserve 
on  a  composition  deed  remedies  against  sureties,  that  the  reservation 
should  be  expressed  in  the  deed. — Ex  parte  Harvey,  In  re  Blakely, 
881. 

8.  Where  the  time  had  elapsed  during  which  the  bankrupt  would  have  been 

at  liberty  to  dispute  the  adjudication,  a  petition  to  annul  presented  by 
a  creditor  at  the  bankrupt's  instigation,  was  dismissed  with  costs. — 
Ex  parte  Emery,  In  re  Bradbury,  901. 

9.  Qucere,  whether  holding  shares  in  a  mine  carried  on  under  a  license  to  get 

ores  at  a  royalty,  determined  by  the  quantity  got  and  sold,  is  a  trading 

within  the  bankrupt  law.  —  Ibid,,  901. 
BARON  AND  FEME.    See  Husband  and  Wifk. 
BEGIN,  RIGHT  TO.    See  Appeal.    Fbacticb,  8. 
BILL.    See  Paupbb.    Fractick,  1. 
BOND.    See  Bankruptcy,  6. 
BONUS.    See  Will,  4. 


CALX.    See  Winding-up  Acts,  1,  8. 
CHAMBERS.    See  Charity.    Practice,  2. 
CHANCERY  AMENDMENT  ACT.    See  Practice,  6. 
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CHARGE. 

Prirnd  facie,  when  a  person  conveya  or  settles  an  estate,  he  means  to  indode 
in  the  conveyance  every  interest  which  he  can  part  with,  and  whidi  he 
does  not  except. 

When  the  owner  of  an  estate  has  also  a  charge  upon  it,  and  there  is  some 
intermediate  charge  or  estate  between  his  own  charge  and  his  owner- 
ship in  fee,  it  may  be  reasonable  to  say  that  without  some  special  act, 
no  presumption  can  be  made  of  an  intention  to  merge  the  charge  in  the 
fee,  for  that  might  be  against  the  interest  of  the  owner,  by  letting 
in    the   intermediate   estate;   but  where  the   intermediate   estate  is 

*  923       created  by  the  *  act  of  the  owner  himself,  this  reasoning  has  no  ap- 

plication. 
A.,  the  devisee  in  fee  of  real  estates  subject  to  a  trust  to  raise  60002.  for  B., 
which  the  testator  directed,  in  the  event  of  B.^s  death  without  children, 
to  sink  into  the  residue  of  his  personal  estate  and  to  go  to  A.,  on  hii 
marriage  conveyed  the  estates  to  the  trustees  of  his  marriage  settle- 
ment, subject  to  the  trust  to  raise  the  60002.,  and  died,  living  B.  On 
B.^s  death  without  children,  the  representatives  of  A.  filed  a  bill  to 
establish  the  charge :  ffdd,  under  the  circumstances,  that  it  had  meiged 
in  the  inheritance. — Johnson  v.  Webtier,  474. 

See  Will,  9. 

CHARITY. 

The  28th  section  of  the  ChariUble  Trusts  Act  (16  &  17  Yict  c.  137)  confers 
on  the  Master  of  the  Rolls  and  the  Vice-Chancellors  at  Chambers  the 
same  jurisdiction  as  they  would  have  exercised  before  the  passing  of 
that  Act  in  a  suit  regularly  instituted  or  upon  petition. 
New  trustees  of  a  charity  having  been  appointed  under  the  Act  16  &  17  Vict 
c.  137,  by  the  Vice-chancellor,  and  the  surviving  trustee  being  lanatie, 
it  is  competent  for  the  Vice-Chancellor  in  chambers  to  make  the  vesting 
order  under  the  Trastee  Acts,  1860  and  1862.  —  In  re  JOavenporfi 
Charity,  839. 

See  Rbuoious  Trust. 

CHECK.    See  Pubuc  Comfakt,  2.    Trust. 

CHIEF  CLERK.    See  Practicb,  2. 

CHOSE  m  ACTION.    See  Mortgage,  2. 

CLERK. 

Under  the  Attorneys  snd  Solicitors  Act,  6  &  7  Vict.  c.  73,  §"  8,  it  is  the  duty 
of  an  attorney  to  enrol  the  articles  of  his  articled  clerk,  and  where  he 
had  omitted  to  do  so,  the  Court  dismissed  a  claim  to  foreclose  a  mort- 
gage given  to  secure  the  premium.  —  Dufaur  v.  Sigd,  620. 

committee-man!    See  Winding-up  Acts,  2. 

COMPANY.    See  Comprobose.    Mine.     Pubuc  Company.     Winding-up 
Acts. 

composition  deed. 

1.  A  creditor  cannot  be  said  in  any  sense  to  have  acceded  to  the  provisions 
of  a  composition  deed,  unless  he  has  put  himself  in  the  same  situation 
with  regard  to  the  debtor  as  if  he  had  actually  executed  the  deed. 
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By  a  composition  deed  for  winding  up,  under  an  inspector,  the  affairs  of  a 
partnership  in  Calcutta,  it  was,  among  other  things,  provided 
that  four  members  of  the  *  partnership  should  collect  and  pay  the    *  924 
assets  into  the  hands  of  the  inspector,  to  be  applied  by  him,  afler 
payment  of  costs,  in  payment  among  the  several  creditors  of  the  part- 
nership who  should  have  become  parties  to,  and  have  executed  or 
otherwise  acceded  to  the  terms  of  the  deed ;  but  if  a  commission  of 
bankruptcy  or  an  adjudication  of  insolvency  should  be  awarded,  issued, 
or  prosecuted  against  the  partnership,  or  any  of  them,  in  respect  of 
their  then  debts  or  liabilities,  before  any  release  should  be  executed, 
the  deed  should  thenceforth  be  actually  void.      The  plaintiffs,  who 
were  indorsees  of  two  bills  of  exchange  drawn  by  the  partnership, 
remitted  the  bills  from  London  to  their  agents  in  Calcutta,  who,  in 
April,  1848,  forwarded  them  **  to  the  trustees  "  of  the  partnership  to  be 
registered.    The  partners,  acting  under  liquidation,  acknowledged  the 
receipt  of  the  bills,  and,  with  respect  to  one  of  them,  wrote,  "We 
have  registered  the  claim  you  make  on  our  estate ; "  and  with  respect 
to  the  other,  **We  have  duly  noted  the  claim/^  returning  the  bills, 
which  were  transmitted  back  to  the  plaintiffs  in  London.    In  February, 
1849,  the  inspector  advertised  a  dividend  of  lOL  per  cent,  whi(ji  was 
shortly  afterwards  paid  on  several  of  the  debts  of  the  creditors  who  had 
executed  the  deed.    In  March,  1849.  four  members  of  the  partnership 
were,  on  their  own  petition  in  India,  adjudicated  insolvent,  and  there- 
upon the  inspector  handed  over  to  their  official  assignee  the  balance 
remaining  in  his  hands.    The  plaintiffs  having  received  dividends  on . 
the  bills  under  the  insolvency  in  India,  and  from  other  parties  in  Eng- 
land liable   upon  the  bills,  in   1851  instituted  this  suit  against  the 
inspector  for  the  payment  of  the  101.  per  cent  dividend  advertised  by 
him :  Edd^  that  the  plaintiffs,  not  being  precluded  from  suing  any  of 
the  parties  liable  upon  the  bills,  could  not  be  considered  to  have 
acceded  to  the  composition  deed.  — Forbes  v.  Limond^  298. 
2.  A  necessary  consequence  of  a  reservation  in  a  composition  deed  of  a  cred- 
itor's remedies  against  a  surety  is  the  continuance  of  the  surety's  right 
to  be  indemnified  by  the  principal  debtor,  and  this  right  will  not  Jbe 
held  to  be  abandoned  unless  a  contract  to  abandon  it  is  proved.    There- 
fore, where  one  of  the  creditors  who  aciceded  to  a  composition  deed 
was  also  a  residuary  legatee  of  a  surety  for  the  compounding  debtors  to 
another  creditor,  and  one  of  the  compounding  debtors  happened  to  be 
the  surety's  executor :  Heldt  that  the  residuary  legatee's  accession  must 
be  taken  to  have  been  in  respect  of  his  direct  debt  only,  and  did  not 
preclude  him  from  insisting  on  the  surety's  estate  being  indemnified  by 
the  debtors.  —  Cloae  v.  Clost^  176. 

See  Bankrxjptct,  7.  • 

•  COMPROMISE.  ♦  926 

To  render  valid  the  compromise  of  a  litigation,  it  is  not  necessary  that 

the  question  in  dispute  should  really  be  doubtful,  if  the  parties  bond  fide 
consider  it  to  be  so.    Therefore  where,  after  the  decbion  in  Bright  v. 
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Button  (8  H.  of  L.  841),  a  person  placed  on  the  list  of  contribnton  as 
an  allottee  and  provisional  director,  agreed  to  pay  a  snm  in  discharge 
of  bis  liability  under  a  compromise  approved  of  by  the  Master,  he  was 
not  allowed  to  recede  from  the  agreement,  on  the  grounds  that  he  had 
misapprehended  the  decision  in  Bright  v.  ffvtton,  and  that  there  was 
really  no  question  to  be  the  subject  of  a  compromise.  — Ltiey's  CoMt, 
856. 

CONDITIONS  OF  SALE.    See  Ybndob  mxd  Purchaser,  1. 

CONSTRUCTION.    See  Will,  8. 

CONTRIBUTORY.    See  WiNDiNo-tr  Acts,  1. 

COSTS. 

1.  Testator  by  his  will  directed  his  trustees,  after  pa3rment  of  the  expensei 

of  keeping  his  estates  in  repair,  and  all  such  costs  as  *'  my  said  tmstees^ 
shall  expend  or  be  put  unto  by  means  of  the  trusts  hereby  reposed  in 
them,"  to  pay  out  of  the  overplus  rents  and  profits  certain  sums,  and, 
after  pa3rment  thereof,  to  pay  the  rents  to  A.  and  B.  successively  for 
life,  with  remainder  to  trustees  to  preserve,  with  remainder  to  the  first 
and  other  sons  of  B.  successively  in  remainder,  and  the  several  heirs 
male  of  the  bodies  of  such  sons.  On  a  bill  filed  by  the  trustees  at  the 
instance  of  one  of  the  remainder-men  in  tail,  against  the  second  tenant 
for  life,  for  the  purpose  of  making  him  accountable  for  permissive 
waste :  Hdd^  that  the  costs  of  the  trustees  whose  bill  was  dismissed, 
ought  to  be  paid  out  of  the  corpus,  and  not  out  of  the  rents  and  profits 
of  the  estate.  —  Powyn  v.  Blagrme^  448. 

2.  Under  the  Act  for  &cilitating  the  Conveyance  of  Workhouses  (5  &  6 

Will.  4,  c.  69),  which  enables  the  poor-law  guardians  to  purchase,  but 
not  compulsorily,  lands  of  persons  under  disability,  and  empowers  the 
Court  to  order  the  expenses  attending  the  purchase  payment  into 
Court,  or  application  for  reinvestment,  to  be  paid  by  the  poor-law 
guardians,  but  makes  no  further  provision  for  payment  of  the  expenses 
of  the  investigation  of  title  on  a  reinvestment :  HM^  that  such  expenses 
are,  on  the  interpretation  of  the  whole  Act,  payable  by  the  poox^law 
guardians.  ^-Inre  Byron's  SdUement,  694. 

See  Bakkruft.     Crown.     Practicb,  S.     Principal  and  Surxtt.     Taxa- 
tion. 

♦  926  ♦  COST  BOOK.    See  Mine. 
COUNSEL.    See  Pauper. 

COVENANT.    See  Landlord  and  Tenant,  1. 

CREDITOR'S  SUIT.    See  Lunatic. 

CROWN. 

The  solicitor  for  the  affairs  of  the  treasury,  as  nominee  of  the  Crown,  ha?ing 
taken  out  letters  of  administration  to  the  goods  of  an  intestate,  on  the 
assumption  that  he  had  died  without  next  of  kin :  Hdd,  not  entitled  to 
the  costs  of  a  suit  instituted  by  a  person  rightfully  claiming  as  next 
of  kin. 
The  nominee  of  the  Crown  had  successfully  resisted,  in  a  previous  suit,  an 
unfounded  claim  by  a  person  wrongfixUy  asserting  a  title  as  next  of  kiii, 
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and  in  the  suit  of  the  rigbtful  cUimant  there  had  been  the  usual  decree 
for  an  account,  with  all  just  aUowanoes :  HM^  without  deciding  that 
the  costs  of  the  previous  suit  might  have  been  included  under  just 
allowances,  that  inasmuch  as  no  objection  had  been  taken  to  the  chief 
clerk^s  certificate  by  the  nominee  of  the  Crown,  he  was  precluded  from 
raising  the  qaestion  as  to  his  right  to  the  costs  of  defending  the  previous 
suit,  when  the  cause  came  on  before  the  Court  for  further  consideration. 
—  Kane  y.  BeyTwlds,  665. 

See  Sbahshobb. 


DEBT.    See  Landlord  and  Tenant,  2.    Mobtoagb,  2. 

DEBTOR  AND  CREDITOR.    See  CoMPOsmoN  Dekd. 

DEED.    See  Bankruptcy,  7.    Parol  Evidence. 

DELAY.    See  Sfbcifig  Pertormakcs,  6. 

DIRECTORS.  *  See  Public  Comfant,  1,  2.    Winding-up  Acts,  1,  2,  3. 

DISABILITY.    See  Costs,  2. 

DISPUTING.    See  Bankruftct,  8. 

DISSOLUTION.    See  Bankruftot,  3. 

DONATIO  MORTIS  CAUSA. 

A  testator,  four  days  before  his  death,  said  to  his  wife,  **  I  am  a  dying  man ; 
you  will  want  money  before  my  affairs  are  wound  up."  On  the  follow- 
ing day  he  gave  his  wife  a  crossed  check,  and,  on  the  next  day  but  one, 
«  remembering  that  the  check  was  crossed,  he  asked  a  friend  who  visited 
him  to  take  it,  and  give  the  wife  another  for  it,  which  the  friend  did, 
but  his  check  was  post-dated.  The  testator^s  check  was  paid 
before  the  testator^s  death  to  his  *  friend,  who  aAer  that  event  *  927 
gave  to  the  widow  a  check  not  post-dated  for  the  other :  HeUft 
that  the  transaction  constituted  a  good  donaiio  mortu  eaitud, — BoutU 
Y.Ellii,  248. 

DOWER.    See  Election. 


EAR-MARK.    See  Public  Compant,  2.    Trust. 

ELECTION. 

A  testator  bequeathed  to  his  wife  an  annuity  payable  out  of  part  of  his  real 
estate,  and  be  devised  other  real  estate  to  trustees  upon  trust  on  the 
youngest  of  his  nephews  and  nieces  coming  of  age  to  sell  and  to  divide 
the  proceeds  among  'his  nephews  and  nieces ;  the  testator  gave  to  the 
trustees  an  express  power  to  lease  and  also  a  general  power  to  manage, 
and  to  cat  timber  for  the  purpose  of  repairs  at  their  discretion :  Hdd^ 
that  the  widow  was  bound  to  elect  between  the  annuity  and  her 
dower. 
Sdd,  also,  that  in  order  to  raise  a  case  of  election  against  the  widow,  it  must 
be  shown  from  the  will  that  the  husband  intended  to  dispose  of  the 
property  subject  to  dower  in  a  manner  inconsistent  with  the  right  to 
dower ;  and  that  the  power  to  lease  given  to  the  trustees  was  a  sufficient 
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evidence  of  such  intention ;  further,  that  the  powers  to  manage*  and  to 
cot  timber  were  inconsistent  with  the  right  to  dower.  —  Parker  ▼.  ^ow- 
erhy,  821. 

See  PRIKCIPAL  Ain>  Surbtt. 

ENROLMENT.    See  Patent. 

EQUITABLE  RIGHTS.    See  Yekdor  and  Purchaser. 

ESTATE  TAIL.    See  Shelley's  Case,  Rule  in. 

EVIDENCE. 

1.  On  a  question  of  legitimacy  there  were  in  evidence  a  sentence  of  nullity 

of  a  marriage  of  a  minor  for  want  of  her  father's  consent,  and  a  state- 
ment in  the  parish  register  that  the  marriage  took  place  by  license  with 
the  consent  of  the  mother  of  the  bride,  but  saying  nothing  as  to  the 
father's  consent.  There  was,  however,  evidence  leading  to  the  conclu- 
sion that  the  sentence  had  been  obtained  bv  collusion  between  the  hus- 
band  and  wife,  and  that  the  father  had  been  aware  and  did  not  disapprove 
of  the  match :  Held,  fifty  years  after  the  date  of  the  sentence  of  nullity, 
that  the  marriage  ought  to  be  presumed  valid.  —  Harrison  v.  Mayor, 
ffc, ,  of  Southampton,  137. 

2.  A  testator  by  his  will  bequeathed  personal  estate  to  J.  W.  upon  trurt 

for  his  the   testator's   wife   absolutelv,    and   in   case  his  said  wife 

*  928       *  should   die   in   his    lifetime  he   directed   that   all  his   said  estate 

should  be  held  by  his  said  trustee  upon  certain  trusts  (which  failed), 
and  subject  to  those  trusts  he  bequeathed  all  his  property  to  J.  W. 
absolutely:  Held,  that  the  gift  to  J.  W.,  was  dependent  on  the  event 
of  the  testator  surviving  his  wife,  and  that  J.  W.  did  not  become 
entitled  from  the  mere  fact  of  the  gift  to  the  wife  failing  to  have  practi- 
cal operation. 

The  testator  and  his  wife  were  shipwrecked  and  drowned  at  sea,  one  wave 
sweeping  both  of  them  together  into  the  water,  after  which  they  were 
never  seen  again ;  on  the  question  being  raised  between  the  next  of  kin 
of  the  testator,  and  J.  W.,  who  claimed  under  the  limitations  of  the 
will :  Held,  first,  that  the  onus  of  proof  that  the  husband  was  the  sur- 
vivor was  upon  J.  W. ;  secondly,  that  it  was  requisite  to  produce 
positive  evidence  in  order  to  enable  the  Court  to  pronounce  in  favour 
of  the  survivorship ;  and,  thirdly,  that  no  such  evidence  having  been 
produced,  the  next  of  kin  was  entitled. 

By  the  law  of  England,  the  question  of  survivorship  in  cases  of  the  above 
description  is  matter  of  evidence,  and  not  of  positive  regulation  and 
enactment,  as  in  the  French  Code,  and  in*the  absence  of  evidence  there 
is  no  conclusion  of  law  on  the  subject. 

The  next  of  kin  stands  as  to  personalty  in  the  same  position  as  the  heir-at-law 
as  to  realty,  and  the  person  claiming  against  him  must  make  oat  his 
title.  —  Underwood  v.  Wing,  683. 

3.  After  the  time  for  closing  the  evidence  in  a  cause  has  expired,  the  Court 

will  not,  under  the  .15  &  16  Vict.  c.  86,  §  38,  extend  it,  except  onder 
special  circumstances. 
Both  parties  may  abstain  from  fiUng  their  affidavits  till  immediately  before  the 
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*  expiration  of  the  time  fixed  for  closing  the  evidence.  —  Thompson  y. 
Partridge,  794, 
EXECUTOR. 

1.  A  testator  was  a  member  of  a  partnership  at  will  in  a  bank,  without  any 

provision  entitling  the  executor  of  a  deceased  partner  to  an  interest  in 
the  good-will  of  the  concern.  The  credit  in  which  the  bank  was,  ren- 
dered capital  unnecessary,  and  at  the  testator's  death  the  property  of 
the  concern  exceeded  its  liabilities  by  a  very  small  amount,  the  testa- 
tor*s  share  in  which  was  far  exceeded  by  the  balance  due  from  him  to 
the  bank  on  his  private  account  as  a  customer.  After  his  death  the  sur- 
viving partners  admitted  into  the  firm  his  son,  who  was  his  executor, 
but  who  was  not  admitted  into  the  firm  in  that  character,  and  the 
business  continued  to  be  carried  on  without  any  separation  or  appropri- 

m 

ation  of  the  partnership  assets  as  they  existed  at  the  testator's 
death.    In  a  suit  against  the  executor  for  the  administration  *  of  *  929 
the  testator's  estate :   Held,  that  he  was  not  accountable  to  the 
testator's  estate  for  the  profits  which  he  had  received  as  a  partner  in  the 
bank.  —  Simpson  v.  Chapman,  154. 

2.  A  testator  gave  his  leasehold  estate,  held  for  lives,  to  his  son  and  his  heirs, 

subject  to  an  annuity  of  100/.  for  his  daughter  for  life,  and  charged  with 
the  payment  after  her  death  of  20001.  to  her  children,  and  appointed 
his  son  executor.  The  testator  died  in  1807,  and  his  son  proved  his 
will,  and  his  personal  estate,  exclusive  of  the  leaseholds,  was  sworn 
under  20002.  In  1821  the  son  signed  a  document  from  the  Legacy  Duty 
ofiice,  professing  to  have  retained  the  sum  of  20002.,  in  respect  of  the 
legacy  charged  on  the  leaseholds,  and  on  that  document  there  was  a 
formal  receipt  by  the  proper  officer  **  for  202.  for  duty  on  account  of  the 
personal  estate  within  mentioned."  The  lives  in  the  lease  having 
'  expired,  and  the  .lessors  having  declined  to  renew,  on  a  bill  filed  by  a 
child  of  the  testator's  daughter  against  the  representatives  of  the  son 
to  have  the  20002.  secured :  Held,  first,  that  the  entire  leasehold  inter- 
est was  chargeable  with  its  payment  at  the  testator's  death,  and,  secondly, 
that  the  conduct  of  the  son  with  respect  to  the  payment  of  the  legacy 
duty,  fourteen  years  after  the  death  of  the  testator,  amounted  to  a 
sufficient  admission  of  assets  to  answer  the  legacy  of  20002. 

Payment  of  probate  duty  is  presumptive  evidence  of  an  admission,  but  not  an 
absolute  admission,  of  assets  to  the  extent  covered  by  the  amount  of 
duty  paid.  —  Lazonby  v.  Rawson,  556. 

8.  A  direction  in  a  will  that  the  testator's  trade  shall  be  carried  on,  does  not 
of  itself  authorize  the  employment  in  the  trade  of  more  of  the  testator's 
payment  than  was  employed  in  it  at  his  decease,  nor  does  such  a  direc- 
tion, coupled  with  a  direction  that  the  testator's  debts  shall  bei  paid, 
authorize  a  mortgage  of  his  real  estate,  not  employed  at  his  death  in  the 
trade,  for  the  purpose  of  carrying  it  on. 

Therefore,  where  the  husband  of  an  executrix,  under  such  a  will,  borrowed 
money  from  a  person  in  whom  the  legal  estate  of  part  of  the  testator's 
real  estate  was  vested  under  a  satisfied  mortgage,  stating  that  the 
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tdyanoe  was  required  to  carry  on  the  testator*s  bosiness,  and  deposited 
the  deeds  with  the  lender,  on  an  agreement  that  the  legal  estate  itill 
*  subsisting  in  him  should  be  a  security  for  the  advance :  Hdd^  that  the 
security  was  invalid  against  the  persons  beneficially  interested  under  the 
will. 
Quart,  whether,  if  the  will  had  authorized  the  mortgage,  it  could  have  been 

created  without  a  deed  acknowledged  by  the  executrix. 
HoHhey  y.  Hctmmoek,  3  Madd.  148,  observed  upon. — M*Neiilie  t.  Adan^  744. 

See  PowBR,  2, 


^  980  *  FEE.    See  Pbacticb,  4. 

FEME  COVERT.    See  Exioutor,  8.    Husband  and  Wifb. 
FIDUCIARY.    See  SoucrroR,  1. 

FOLLOWING  TRUST  MONEY.    See  Pubuo  Company,  2.    Trust. 
FOREIGN  COURT.    See  Infant. 
FRAUD.    See  Sfbcific  Psrforicancb,  2.    SoucrroR,  1. 


GAMING.    See  Bankruptct,  6. 
GUARANTEE.    See  Principai.  and  Surbtt. 


HEIR.    See  Shbllbt's  Cask,  Rulb  in. 
HUSBAND  AND  WIFE. 

A  separation  deed  in  which  the  husband  covenants  with  a  surety  that  he  will 
not  visit  the  wife  without  the  surety's  consent,  does  not  contemplate 
reconciliation  and  subsequent  separation,  so  as  to  be  void  as  being  con- 
trary to  public  policy. 
Where  a  husband  in  a  separation  deed  covenanted  with  a  surety  (who  cove- 
nanted to  indemnify  the  husband  against  the  wife's  debts)  to  pay  the 
wife  an  annuity  for  life :  Edd^  that  a  subsequent  agreement  between 
the  husband  and  surety,  that>  if  the  wife  returned  to  live  with  the  hus- 
band, the  annuity  should  continue,  was  valid  and  enforceable  in  equity. 
—  Webster  v.  WeMer,  487. 

See  Exbcutob,  8. 


IMPERTINENCE.    See  Practticb,  8. 

INCUMBRANCE.     See  Charge.     Mortgage,  1,  2.     Vendor  and  Pur- 
chaser.   Will,  9. 

INFANT. 

The  Court  of  Chancery  has  jurisdiction  over  the  custody  of  the  children  of 
an  English^  subject,  though  such  children  were  bom  and  are  resident 
abroad.  A  married  woman  residing  in  France,  on  whom  service  had 
been  substituted,  having  intrusted  to  her  by  the  French  Court  the 
interim  custody  of  her  children  until  the  result  of  certain  proceedings 
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instituted  hj  her  in  this  country  for  a  divorce  w^s  ascertained,  ordered 
by  the  Lord  Chancellor  to  concur  with  her  husband  in  taking  all  neces* 
sary  steps  for  the  puipose  of  delivering  up  the  children  to  him, 
with  the  view  to  their  being  brought  over  to  and  educated  in 
*  England.  She  appealed  from  the  Lord  Chanoellor^s  order,  and  *  981 
successfully  resisted  her  husband^s  application  in  the  French  Court 
for  the  delivery  of  the  children,  on  the  ground  of  the  pendency  of  the 
appeal.  On  the  matter  being  again  brought  before  the  Lord  Chancellor, 
he  made  another  order  upon  the  wife  in  the  same  terms,  but  requiring 
compliance  within  a  week,  and  prefaced  with  a  declaration,  that,  by  the 
law  of  England,  an  appeal  from  an  order  pronounced  by  the  Lord 
Chancellor  does  not  suspend  its  operation.  —  Hope  v«  Hope^  328. 

INJUNCTION.    See  Lamdlobd  and  Tjbnant,  1.    Waste. 

ISSUE.    SeeWnx,  3. 


JOINT--STOCK  COMPANY.    See  Comfromisb.    Wikdino-up  Acts,  1,  8. 
JUDGMENT.    See  Mortoaob,  2.    Specifig  Performancb,  4. 
JURISDICTION.    See  Infant. 


LACHES.    See  Spbcifig  Perforbiancb,  6. 
LANDLORD  AND  TENANT. 

1.  By  a  lease  empowering  the  lessee  to  build,  he  covenanted  to  cultivate  the 

part  of  the  demised  land,  on  which  no  buildings  should  be  erected,  in 
a  husband-like  manner,  and  there  was  a  clause  of  forfeiture  for  breach 
of  covenant.  The  lessee  built  a  vitriol  factory  on  the  land,  with  the 
knowledge  of  the  lessor ;  but,  being  obliged  to  discontinue  the  manufkct- 
ure  by  an  indictment,  he  pulled  down  the  manufactory,  and  paid  part 
of  the  proceeds  of  the  building  materials  to  the  lessor,  in  pursuance  of 
an  agreement  between  them :  Held,  that  the  lessor  had  not  in  equity 
precluded  himself  from  entering  for  the  non-cultivation  of  the  land 
after  the  manufactory  was  pulled  down,  and  an  injunction  to  restrain 
an  action  of  ejectment  was  dissolved. 
Qucere,  whether  a  statement  framed  thus,  '*it  being  at  variance  with  the 
intention,  &c.,^*  is  a  sufficient  allegation  of  a  fact  in  a  bilL  —  Hille  v. 
Bowland,  430. 

2.  By  agreement  in  writing  A.  B.  agreed  to  grant,  and  C.  D.  agreed  to 

accept,  a  lease  of  lands  in  Jamaica  for  twenty-one  years  at  a  certain 
rent :  C.  D.  entered  into  possession,  and  died  without  having  paid  any 
rent :  Held,  that  A.  B.  was  not  entitled  to  rank  as  a  specialty  creditor 
against  the  estate  of  C.  D.  in  respect  of  the  rent  due. 
Meld,  also,  that  the  agreement  and  entry  under  it  did  not,  in  the 

absence  of  any  payment  of  rent  or  *  any  admission  of  rent  being    *  932 
due,  create  the  relation  of  landlord  an^  tenant  between  the  par- 
ties ;  and  that  the  creation  of  that  relation  was  necessary  in  order  to 
enable  A.  B.  to  sustain  his  daim,  even  if  the  lands  had  been  in  England. 
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Held,  also,  that  th^  right  to  treat  rent  as  a  specialty  debt  is  incident  to 
privity  of  estate,  and  not  to  privity  of  contract,  and  would  not,  therefore, 
apply  to  the  case  of  lands  out  of  England.  —  Vincent  v.  Oodton,  546. 
See  Specific  Performance,  5,  6.  * 

LAND-TAX.    See  Vendor  and  Purchaser. 
LEGACY.    See  Executor,  2.     Will.  4,  8. 
LEGITIMACY.    See  Evidence,  1. 

LESSEE.    See  Landlord  and  Tenant.    Specific  Perforuance,  5,  6. 
LETTERS-PATENT.    See  Patent. 
LIEN.    See  Solicitor,  2. 
LUNATIC. 

A  commission  de  lunatico  inquirendo  was  issued  against  a  man,  on  the  peti- 

.    \tion  of  his  wife,  and  he  was  found  lunatic,  and  died :  Held,  that  if  the 

-prt)ceeding  was  for  his  benefit,  the  solicitor  employed  in  ife  by  the  wife 

was  entitled  to  institute  a  creditor's  suit  in  respect  of  his  costs.— 

Chester  v.  Rol/e,  798. 


MALE  LINE.    See  Wiix,  1. 

MARRIAGE.    See  Evidence,  1. 

MARRIED  WOMAN.    See  Executor,  8.    Husband  and  Wife. 

MERGER.    See  Charge.    Will,  9. 

MINE. 

By  one  of  the  rules  of  a  mining  company,  carried  on  under  the  "  cost-book 
principle,'^  it  was  provided  that  any  shareholder  might  determine  bis 
responsibility  or  liability  upon  giving  notice  in  writing  to  the  parser 
of  his  desire  of  retiring,  and  upon  depositing  with  the  parser  the  trans- 
fer of  the  shares  held  by  him,  and  signing  a  relinquishment  of  all  claimi 
or  demands  on  the  company  in  respect  of  such  shares :  the  prospectus 
of  the  company  also  stated,  that  under  the  cost-book  principle,  share- 
holders had  the  right  of  determining  their  responsibility  by  giving 
notice  of   their   intention   to    relinquish   their   shares,   and  on  for- 

^933  feiture  of  all  previous  payments.  A.  B.,  a  shareholder  *  in  the 
company,  gave  ncftice  in  writing  to  the  purser  of  his  desire  to  retire, 
and  thereby  relinquished  all  right  and  title  to  his  shares:  EM,  on 
winding  up  the  company,  that,  under  the  terms  of  the  rule  as  expUioed 
by  the  prospectus,  A.  B.  had  by  his  notice  absolved  himself  from  all 
liability  to  the  past  and  future  debts  of  the  company.  — ^FenrCs  Cate^ 
285. 

See  Bankruptcy,  9.    Winding-up  Acts,  8. 

MISAPPREHENSION.    See  Specific  Performance,  3. 

MORTGAGE. 

1.  A  widow  who,  under  her  marriage  settlement  and  otherwise,  was  entitled 
to  annual  and  other  sums  charged  on  her  husband^s  estates,  was  one 
of  the  trustees  of  his  will,  whereby  the  estates  were  devised  in  trust  to 
raise  2000/.  for  her  benefit,  and  subject  thereto  in  trust  to  convey  the 
estates  as  the  testator's  daughter  by  a  former  marriage  should  direct. 
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The  daughter  borrowed  money  upon  the  security  of  a  mortgage  of 

'    some  of  the  estates,  in  which  the  widow  and  her  co-trustee  joined,  and 

whereby,  after  reciting  the  will  and  the  agreement  for  the  loan,  and 

'  that  the  daughter  had  directed  the  widow  and  her  co-trustee  to  make 
such  conveyance  as  was  thereinafter  contained,  the  widow  and  her 
co-trustee,  as  dcTisees  in  trust,  by  the  direction  of  the  daughter,  con- 
veyed the  estates  to  the  mortgagee  upon  trusts  for  sale  and  for  payment 
of  the  mortgage  debt,  and  of  the  surplus  as  the  daughter  should  appoint, 
and  subject  thereto  according  to  the  trusts  of  the  will :  Hdd^  — 

That  the  mortgage  did  not  pass  the  beneficial  interest  of  the  widow. 

That,  nevertheless,  her  charged  must  be  postponed  to  the  mortgage,  she 
having  concurred  in  it,  without  reserving  her  priority.  —  Slronge  v. 
Eawkes,  186. 

2.  Where  a  debt  not  legally  assignable  has  been  equitably  assigned  for  value, 
and  the  debtor  has  had  notice  of  the  assignment,  all  payments  which 
he  may  thereafter  make  to  the  purchaser  on  account  of  the  debt  are 
well  made,  so  far  as^  the  debtor  is  concerned,  although  the  purchaser 
may  have  sold  the  debt,  provided  the  debtor  has  no  notice  of  the  sale ; 
nor  is  it  absolutely  necessary  for  him  on  making  such  payment  to 
require  production  of  the  original  assignment. 

A  judgment  debtor  had  left  his  residence  in  embarrassed  circumstances.  His 
brother-in-law  paid  the  debt,  took  an  assignment  of  it,  and  afterwards 
mortgaged  it,  but  the  mortgagees  gave  no  notice  of  their  security  to 
the  debtor,  whose  residence  at  that  time  it  did  not  appear  that  they 
had  the  means  of  ascertaining.  The  brother-in-law  possessed  himself 
of  property  of  the  debtor,  and  a  settlement  of  accounts  took  place 
between  them  *  (in  which  the  judgment  debt  formed  an  item),  *  934 
ending  with  the  payment  of  the  balance  to  the  judgment  debtor, 
and  a  general  mutual  release  of  all  claims,  including  the  judgment 
debt.  The  judgment  debtor  had  no  notice  of  the  mortgage,  but  did 
not  obtain  or  require  the  delivery  up  of  the  assignment  of  the  judgment 
debt :  Hdd,  that  the  mortgagees  had  no  claim  upon  him  in  respect  of  it. 
—  Stocks  y.  Dobaon,  11. 

See  fiAKKRUFTCY,  1,  2.     Charge.     Executob,  3.     Set-off.     Yendob 

AND  Purchaser. 


NEXT  OF.  KIN.    See  Crown.    Evidence,  2. 
NOTICE.    See  Mortgage,  2.    Vendor  and  Purchaser. 
NUDUM  PACTUM.    See  Principal  and  Surety. 


OFFICIAL  ASSIGNEE.    See  Bankrupt. 

ONUS  PROBANDI.    See  Evidence,  2. 

ORDER.    See  Trustee  Act. 

ORDER  AND  DISPOSITION.    See  Bankruptcy,  1,  2,  8. 
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FARLIAMENT.    See  Private  Act  of  Parliament. 

PAROL  EVIDENCE. 

Parol  evidence  is  admissible  to  enable  the  Court  rightly  to  anderstand  in 
what  sense  words  are  used  in  a  deed,  just  as  evidence  is  afforded  bj 
a  dictionary  which  enables  us  to  translate  a  foreign  language,  or  by  a 
book  of  science,  which  gives  us  the  meaning  of  words  of  art;  hut 
where  the  aid  of  parol  evidence  is  invoked  for  the  purpose  of  contra- 
dicting the  express  provisions  of  a  deed,  then  such  evidence  is  inad- 
missible. 
In  the  year  1761,  some  members  of  the  Methodist  body,  followers  of  John 
Wesley,  purchased  a  chapel,  which  was  duly  conveyed  to  trustees, 
upon  trust  that  the  appointment  of  the  preachers  thereof  should  be 
made  by  John  Wesley,  during  his  life,  and,  afler  his  death,  by  the 
trustees.  Upon  an  information  in  1853,  filed  at  the  relation  of  two 
members  of  the  body  of  Wesleyan  Methodists,  for  the  purpose  of 
establishing  the  right  in  the  Conference  of  appointing  preachers  to  the 
chapel,  and  of  removing  those  of  the  trustees  who  asserted  the  right 
of  appointment  in  opposition  to  the  Conference:    J7eU,  tiiat  parol 

^985  evidence  was  inadmissible  to  prove  that  the  provision  *in  the  deed 
giving  the  appointment  of  the  preachers  to  the  trustees,  was  incon- 
sistent with  the  paramount  objects  of  its  founders,  and  would,  after  the 
death  of  John  Wesley,  clash  with  the  general  system  of  Methodism.  -^ 
Attorney' Qeneral  v.  Clapham,  591. 

See  Wiix,  8. 

PARTITION. 

Semble,  that  a  devise  on  trust  to  sell  and  dispose  of  property,  consisting 
partly  of  an  undivided  share,  does  not  authorize  the  trustees  to  concur 
in  a  partition. 
But  where  trustees  had  under  such  a  trust  concurred  in  a  partition  whidi 
was  shown  to  be  beneficial  to  the  eestuU  que  trustent,  who  were  infants, 
the  Court,  on  a  claim  to  which  the  infant  eetiuia  que  irusUnl  were  par- 
ties, made  a  decree  that  the  lands  should  be  taken  to  be  divided  accord- 
ing to  the  partition  already  made. — Bnusey  v.  Chalmers,  528. 

PARTNER.    See  Mike.    Public  Company. 

PARTNERSHIP. 

After  the  dissolution  of  a  partnership  between  two  share-brokers,  one  of  them 
deposited  with  the  bankers  of  the  firm  shares  contracted  to  be  pur- 
chased by  the  firm  before  the  dissolution,  with  power  to  sell  the  shares, 
in  order  to  raise  the  requisite  funds  to  complete  the  purchase :  HM, 
that  the  power  of  sale  was  not  an  unauthorized  delegation  of  the  powers 
of  a  member  of  a  dissolved  firm,  but  was  valid  and  effectual. 
The  authority  of  a  partner  continues  after  a  dissolution  for  all  purposes  of 
winding  up,  and,  if  it  be  unduly  exercised,  the  remedy  is  by  iq>plying 
to  the  Court  for  the  appointment  of  a  receiver.  —  Butchmi  v.  Dresser, 
542. 
See  Bankruptct,  3.    Executor,  1.    WiNDnro-up  Acts,  2,  3. 
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PATENT. 

After  a  judgtisent  in  scire  facias  in  the  Court  of  Qaeen*8  Bencli,  annulling 
letters-patent,  and  directing  that  they  should  be  restored  to  the  Court 
of  Chancery  to  be  cancelled,  the  Lord  Chancellor  has  no  jurisdiction 
to  stay  the  execution  of  the  judgment,  his  duty  in  cancelling  the  enrol- 
ment being  only  ministerial. — Begina  y.  Eastern  Archipdago  Co.f  199. 

PAUPER. 

Where  a  plaintiff  had  obtained  an  order  to  sue  in  formd  pavperis^  and  the 

defendants  had  answered,  and  replication  had  been  filed:  HM,  that 

the  defendants  could  not,  three  yean  afterwards,  have  the  order  to  sue 

m  fcrmd  pauperis  discharged  for  irregularity. 

A  pauper  is  not  entitled  to  have  his  bill  dismissed  without  costs  on  an  ex  parte 

application. 
A  pauper  who  has  had  counsel  assigned  to  him  cannot  argue  his 

*  case  in  person.  —  Parkmson  ▼.  Hanbvry^  608.  *  936 

PAYMENTS,  APPROPRIATION  OF.    See  Trust. 

PERPETUITY.  ,  • 

A  testator  deTised  lands  upon  trust  to  pay  the  rents  and  profits  to  a  tenant 
for  life,  and,  after  her  decease  and  until  her  youngest  child  should  attain 
twenty-fiye,  to  pay  the  rents  and  profits  for  the  maintenance  of  her 
diildren,  and,  on  the  youngest  child  attaining  twenty-five,  to  sell'  and 
divide  the  proceeds  among  aU  the  children  of  the  tenant  for  life  then 
living,  and  the  issue  of  such  as  should  be  dead :  Held,  that  the  trust  for 
maiutenance  was  separable  from  the  rest,  and  was  not  bad  for  remote- 
ness, whether  the  trust  for  sale  was  so  or  not.  —  Qooding  v.  Bead,  610. 

PETITION.    See  Bankruptct,  4. 

PETTY  BAG. 

Where  a  petition  is-  presented  in  the  petty  bag  in  Chancery  to  the  Lord 
Chancellor,  the  derk  of  the  petty  bag  is  the  proper  officer  to  draw  up 
the  order  pronounced  on-  such  petition.  —  Begina  v.  Eastern  Archi- 
pdago Company,  199. 

PLEADING.    See  Lakdix>bd  and  Tenant.  1.    Praciiob,  1. 

POLICY.    See  Annufty.    Will,  4. 

POOR-LAW  GUARDIANS.    See  Costs,  ?. 

POWER. 

1.  It  is  not  so  settled  that  a  power  to  appoint  "  by.  deed  or  deeds,  writing  or 

writings  under  hand  and  seal,"  can  now  be  well  exercised  by  an  un- 
sealed will,  that  a  purchaser  can  be  forced  to  take  a  title  depending  on 
that  proposition.  —  CdUard  v.  Sampson,  224. 

2.  A  testator  devised  land  subject  to  payment  of  his  debts  to  A.  and  B., 

their  heirs  and  assigns,  and  he  authorized  his  executors  thereinafter 
mentioned,  with  the  approbation  of  his  trustees  for  the  time  being,  to 
sell  any  part  of  his  estates :  Hdd,  that  the  surviving  executor,  with  the 
assent  of  trustees  appointed  by  the  Court  of  Chancery  (in  whom  the 
devised  lands  were  vested  by  a  vesUng  order),  could  make  a  good 
title.  —  Brassey  v.  Chalmers,  528. 

See  Tbustbb  Act. 
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PRACTICE. 

1.  The  conduct  of  an  admihistration  suit  was  taken  from  the  plaintiff  and 

given  to  a  defendant.  The  Master  afterwards  was  of  opinion  that  the 
suit  had  been  defectiye  from  the  beginning  for  want  of  parties,  and 
suspended  the  prosecution  of  the  inquiries  directed  by  the  decree, 
*9d7  to  enable  the  defect  to  *be  supplied:  Hdd^  that  a  bill  for  that 
purpose  filed  by  the  defendant  having  the  conduct  of  the  suit  with- 
out previous  notice  to  the  plaintiff  was  not  irregular,  so  as  to  entitle 
the  plaintiff  to  move  to  take  it  off  the  file,  and  a  motion  to  that  effect 
was  refused  with  costs. —  Lys  t.  Lee,  219. 

2.  A  Judge  in  chambers  is  not  empowered,  under  the  26th  section  of  the 

.Act  (15  &  16  Vict.  c.  80),  to  entertain  applications  with  reference  to 
funds  paid  into  Court  under  the  Acts  for  the  Belief  of  Trustees  (10  & 
11  Vict.  c.  96,  and  12  &  13  Vict.  c.  74) ;  such  applications  must 
originate  in  and  be  founded  upon  a  petition  presented  to  the  Court.  — 
In  re  Hodges,  491. 

8.  On  dismissing  a  cfaim,  the  Court  may  direct  the  defendant  to  pay  the 
costs  of  any  scandalous  and  impertinent  portions  of  his  affidavits. 

Qucere,  whether  it  can  also  order  the  defendant  to  pay  any  portion  of  the 
costs  of  the  suit.  —  Dufpuir  v.  Sigel,  520. 

4.  Special  order  made  by  the  Lord  Chancellor,  that,  instead  of  the  sum 

payable  under  the  6th  Order  of  25th  October,  1852,  as  a  further  fee 
for  the  certificate  upon  the  passing  of  a  receiver's  and  manager^s  ac- 
count, there  should  be  paid  such  a  fee  as  the  Judge  to  whose  Court 
the  cause  was  attached  should  think  reasonable. 
In  another  case  the  Lord  Chancellor  directed  the  fee  under  the  same  order 
.  to  be  paid  on  each  lOOl.  of  the  net  profits  of  the  business  over  which 
the  receiver  and  manager  had  been  appointed.  —  Wells  v.  Wales,  816. 

5.  Order  made  under  the  52d  section  of  the  Act  (15  A  16  Vict.  c.  86),  for 

the  prosecution  of  a  suit  against  the  assignees  of  a  defendant  become 
bankrupt  after  appearance,  but  before  answer,  with  liberty  for  the 
assignees  to  answer,  if  they  should  be  so  advised.  —  L€uh  v.  MiUer,  841. 

6.  The  15  &  16  Vict.  c.  86  does  not  give  the  Court  jurisdiction  to  make  a 

decree  merely  declaratory  of  a  legal  right.  —  Trustees  of  Birkenhead 
Docks  V.  Laird,  732. 

7.  Mode  of  appealing  from  the  certificate  of  a  Judge's  chief  clerk  made  in 

conformity  with  an  opinion  expressed  by  the  Judge. — Rhodes  v.  Ibbet- 
son,  787. 

8.  On  an  appeal  from  an  order  on  further  directions,  the  appellant's  counsel 

have  the  right  to  begin.  —  Freer  v.  Hesse,  495. 

9.  The  principle  on  which  substituted  service  is  ordered  is,  that  there  is 

reasonable  ground  to  suppose  that  the  service  will  come  to  the  knowl- 
edge of  the  defendant.  —  Hope  v.  Hope,  328. 

See  Bankruptcy,  1,  2,  5.    Eyidencb,  8.    PARTmox.    Pauper. 

PRESUMPTION.    See  Evidbngb,  1,  2. 
♦938    ♦PRINCIPAL  AND  SURETY. 

By  an  agreement  between  bankers,  a  customer  and  a  surety,  the  surety 
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guaranteed  the  balance  due  or  to  become  due  from  the  customer,  sub- 
ject to  a  limit  and  to  a  proviso  empowering  the  surety  at  any  time  to 
determine  by  notice  his  liability  as  to  subsequent  dealings.  The  cus- 
tomer afterwards  obtained  a  loan  from  the  bank  beyond  the  limit  of 
the  guarantee  on  a  warrant  of  attorney,  and  simultaneously  with  it  a 
second  agreement  *wa8  entered  into  between  the  bankers,  the  customer 
and  surety,  that  the  warrant  of  attorney  should  not  prejudice  or  affect 
the  former  agreement,  and  that  the  bank  would,  at  any  time  when 
requested  by  the  surety,  enter  up  judgment  and  issue  execution.  The 
bank  omitted  to  file  the  warrant  of  attorney,  and  the  customer  became 
bankrupt:  Hddj  — 

1.  That  the  agreement  to  issue  execution  was  not  uttdum  pactum, 

2.  That  by  the  omission  to  file  the  warrant  of  attorney  the  surety  was  dis- 

charged. 

8.  That  the  surety  who  had  pleaded  to  an  action  on  the  guarantee,  and  then 
filed  a  bill  for  an  injunction,  had  put  the  bank  to  unnecessary  costs, 
and  could  only  be  relieved  in  equity  on  paying  the  costs  at  law  subse- 
quent to  the  declaration.  —  WcUson  v.  Allcock,  242. 
See  Bankruftct,  7.    Composition  Deed. 
PRIORITY.    See  Mortgagb,  1. 
PRIVATE  ACT  OF  PARLIAMENT. 

A  private  Act  of  Parliament  does  not  repeal  a  former  private  Act  by  implica- 
tion. 

Where,  therefore,  a  private  Act  of  Parliament  gave  power  to  commissioners 
to  construct  a  sea-wall,  the  property  in  which  was  to  be  vested  in  them, 
with  liberty  to  proprietors  of  adjoining  lands  to  purchase  portions  of 
the  wall,  and  to  make  openings  in  it,  under  the  superintendence  of  the 
engineer  of  the  commissioners,  it  was  hddt  that  under  a  subsequent 
Act  empowering  a  dock  company  to  take  some  adjoining  lands  and  to 
make  such  works  for  the  purposes  of  their  undertaking  "as  they  might 
deem  expedient,'^  the  power  thus  conferred  was  subject  to  the  provi- 
sions of  the  former  Act,  —  Trustees  of  Birkenhead  Locks  v.  Laird^ 
782. 
PROOF.  See  Bankruftct,  7. 
PUBLIC  COMPANY. 

1.  A  bill  in  Parliament  to  authorize  a  railway  company  to  grant  a  lease  in 
perpetuity  to  another  railway  company  of  certain  projected  lines  was 
opposed  by  a  third  railway  company,  who  withdrew  their  opposition  on 
an  agreement  being  come  to  that  during  the  continuance  of  any 
lease  to  be  authorized  by  the  Act  the  companies  should  *  par-  *  939 
ticipate  in  portions  of  each  other^s  profits,  and  that  the  two 
former  companies  should  not  take  traffic  on  specified  portions  of  their 
lines. 

Held,  differing  from  the  opinion  of  Lord  Cottenham  on  a  demurrer  (2  M. 
&  G.  824),  that  the  agreement  was  uUra  vires ,  and  ought  not  to  be 
specifically  performed. 

Mddt  also,  on  the  construction  of  the  whole  agreement,  that  if  valid  it  would 
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haye  come  into  operation,  although  only  a  portion  of  the  projected 
lines  was  completed. 

The  directors  of  a  railway  company  are  trustees  (in  an  important  sense  of  the 
word)  of  their  statutory  powers,  and  an  agreement  entered  into  by  the 
company  amounting  to  a  breach  of  trust  will  not  be  enforced  to  the  prejur 
dice,  or  not  according  to  the  views  of  all  or  some  of  the  shareholders, 
at  the  instance  of  parties  cognizant  of  the  circumstances. 

The  last  of  the  foregoing  propositions  is  not  inconsistent  with  Beackes  t. 
Eastern  Countiea  Railway  Company^  1  DeG.,  M.  &  G.  737.  —  8hrt»i' 
bury  and  Birmingham  Railway  Company  y.  London  and  Norih^Waiem 
Railway  Company,  115. 

2.  Committee-men  of  a  provisionally  registered  railway  company  entered  into 
an  agreement  with  two  incorporated  canal  companies  for  the  purchase 
of  the  canals  by  the  railway  company,  in  the  event  of  power  being 
obtained  from  Parliament  for  that  purpose,  with  a  proviso  that  the 
committee-men  should  provide  out  of  their  own  moneys  a  deposit,  which 
was  to  be  forfeited  if  no  Act  should  be  obtained.  The  deposit  was  paid 
by  a  check  headed  with  the  name  of  the  railway  company,  signed  by 
three  committee-men,  and  countersigned  by  the  secretaiy.  It  was  paid 
by  means  of  a  credit  transferred  to  the  account  of  the  railway  compan/ 
from  that  of  another  provisionally  registered  railway  company,  by  some 
of  the  committee-men  who  were  directors  of  both.  This  transaction  was 
not  within  their  powers  in  either  capacity,  but  the  money  was  subse- 
quently repaid  to  the  latter  railway  company  out  of  the  funds  of  the 
former.  No  Act  was  obtained;  the  first-mentioned  railway  company 
was  dissolved,  and  was  ordered  to  be  wound  up :  Hdd,  — 

That,  notwithstanding  the  unauthorized  transfer  of  credit,  the  deposit  was 
trust  money  of  the  first-mentioned  railway  company,  as  between  its 
subscribers  and  the  canal  companies. 

That  the  form  of  the  check,  and  the  circumstances  under  which  it  was  received, 
affected  the  canal  companies  with  notice  of  the  trust. 

That  a  suit  sanctioned  by  the  Master  under  the  Winding-up  Act,  by  one  of 
the  subscribers  to  the  first-mentioned  railway  company,  on  behalf  of 

*  940       himself  and  the  other  subscribers,  except  those  who  were  *  defendants, 

against  the  canal  companies,  the  committee-men,  and  the  official  manager 
of  the  railway  company  for  the  recovery  of  the  deposit,  was  properly 
constituted.  —  Bryson  v.  Warwick  and  Birmingham  Canal  Company, 
711. 

See  CoMPBOMisB.    Windino-up  Acts,  1,  2. 
PUBLIC  POLICY.    See  Husband  and  Wurs. 


RAILWAY  COMPANY.    See  Pubuc  Company,  1.    Windinq-up  Acre,  1. 
RECEIVER.    See  Partnebship.    Practicb,  4. 
REFUSAL  TO  CONVEY.    See  Trustkb  Act. 
REGISTRY.    See  Specific  Pbrformancb,  4. 
REINVESTMENT.    See  Cobts,  2. 
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RELIGIOUS  TRUST. 

YHiere  a  fand  10  raised  for  a  charitable  purpose,  like  that  of  founding  a  chapel, 
and  the  contributors  are  so  numerous  as  to  preclude  the  possibility  of 
their  all  concurring  in  any  instrument  declaring  the  trusts,  and  such  a 
declaration  of  trust  is  made  by  the  persons  in  whom  the  property  is 
Tested  at  or  about  the  time  when  the  sums  have  been  raised,  that 
declaration  may  reasonably  be  taken  primd  facie  as  a  true  exposition 
of  the  minds  of  the  contributors.  — Aitomet/'Oeneral  ▼.  Clapham,  591. 

REMAINDER.    See  Shellkt's  Casb,  Rule  m. 

REMOTENESS.    See  Perpetditt. 

RENT.    See  Landlord  and  Tenant,  2. 

REFUTED  OWNERSHIP.    See  Bankruptcy,  1,  2,  8. 

RESIDENCE.    See  Will,  6. 

RESIDUARY  LEGATEE.    See  Composition  Deed,  2. 

REVIVOR.    See  Practice,  6. 


SALE.    See  Partition.    Power,  2. 

SCANDAL.    See  Practice,  8. 

SEA-SHORE. 

In  the  absence  of  all  eridence  of  particular  usage,  the  extent  of  the  right 

of  the  Crown  to  the  sea-shore  landwards  \s  primd fctcie  limited  *  by    *  941 
the  line  of  the  medium  high  tide  between  the  springs  and  the 
neaps.  — Attorney' General  y.  Chambers,  206. 

SENTENCE.    See  Evidence,  1. 

SEPARATION.    See  Husband  and  Wife. 

SERVICE.    See  Bankruptcy,  1.    Practice,  9. 

SET-^FF. 

All  estate  was  mortgaged  in  1841  for  20002. ,  with  interest  at  5L  per  cent. 
In  1842  the  mortgagor  died,  and  in  the  same  year  the  devisees  of  the 
equity  of  redemption  sold  by  auction  the  mortgaged  premises,  together 
with  other  lands  of  the  mortgagors,  for  2700^,  to  the  mortgagee.  The 
usual  deposit  was  paid  at  the  time  of  the  sale,  and  by  the  conditions  of 
sale  42.  per  cent  was  payable  on  the  balance  of  the  purchase-money. 
The  mortgagee  entered  into  possession  in  1842,  and  remained  in  such 
possession  until  her  death  in  1847,  when  her  devisees  entered  into 
possession.  Upon  a  claim  filed  by  the  devisees  of  the  mortgagor  against 
the  devisees  and  executors  of  the  mortgagee  for  specific  performance 
of  the  contract  to  purchase,  eleven  years  afler  the  sale,  no  demand 
having  been  made  during  that  period  either  for  the  pa^^ment  of  the 
residue  of  the  purchase-money  into  Court,  or  for  interest  on  the  mort- 
gage :  Held,  under  the  circumstances,  that  a  set-off  pro  tanto  was  to 
be  inferred  at  the  date  when  possession  was  taken  by  the  mortgagee, 
and  that,  from  that  period,  interest  at  42.  per  cent  only  was  paya 
upon  the  balance  of  the  purchase-money.  —  WaUis  v.  Bastard,  251. 

SHELLEY'S  CASE,  RULE  IN. 

A  testator  by  his  will  devised  aU  his  real  estate  to  A.  B.,  his  eldest  son, 
VOL.  IV.  47  [  737  ] 
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for  ninety-nine  jrears,  if  be  shonld  so  long  live,  and  subject  thereto  to 
trustees  and  tbeir  heirs  during  A.  B.'s  life,  in  trust  only  to  support 
contingent  remainders,  with  remainder  to  the  heirs  of  the  body  of  A. 
B.,  and  for  want  of  such  issue  to  his  second  son  in  like  terms.  By  a 
codicil,  the  testator,  after  confirming  his  will,  devised  his  real  estate  to 
trustees  upon  certain  trusts  for  the  payment  of  debts  and  securing  & 
jointure  for  his  wife :  Hdd,  that  the  trustees  were  bound,  afler  provid- 
ing for  the  jointure  and  debts,  to  convey  the  estates  to  the  same  uses 
as  those  declared  by  the  will ;  that  the  heirs  of  the  body  of  A.  B.  took 
by  purchase,  apd  that  no  equitable  freehold  resulted  to  A.  B.,  so  as  to 
attract  the  operation  of  the  rule  in  ShdUy^s  Case,  and  create  an  estate 
tail  in  A.  B. 
Semble,  the  rule  in  Shelley^s  Case  applies  only  where  the  remainder  is 

*  942       created  by  the  same  instrument  ,*  which  creates  the  particular  estate. 

—  Coape  V.  Arnold,  674. 
SOLICITOR. 

1.  An  attorney  was  engaged  in  the  sale  of  his  clients  property  by  auction,  on 

which  occasion  a  small  portion  only  of  the  property  was  sold.  He  wss 
subsequently  employed  in  making  out  abstracts  of  title  of  the  portion 
unsold ;  and  sixteen  months  afler  the  completion  of  the  abstracts,  during 
which  term  there  had  been  no  employment  of  the  attorney  profession- 
ally by  the  client,  the  attorney  bought  a  portion  of  the  unsold  property, 
and  debited  the  client  in  his  books  for  drawing  the  agreement  for  sale. 
The  consideration  which  was  on  the  face  of  the  purchase-deed  stated 
to  have  been  paid,  was  in  fact  composed  partly  of  a  previous  debt  for 
costs,  and  partly  of  such  an  annuity  as  the  balance  of  the  purchase- 
money  would,  according  to  the  government  tables,  obtain  for  a  healthy 
life.  The  client  died  three  years  and  a  half  afler  the  sale.  It  was  in 
evidence  that  the  client  was  of  intemperate  habits  for  many  yetrs 
previously  and  up  to  the  transaction  in  question.  It  did  not  appear 
that  the  attorney  had  made  any  special  inquiries  as  to  the  state  of 
health  of  the  client,  or  endeavoured  in  any  other  quarter  to  obtain  a 
higher  annuity,  which  from  the  intemperate  habits  of  the  client  might 
in  all  probability  have  been  procured :  Held,  on  a  bill  filed  by  the  heir- 
at-law  of  the  client,  to  set  aside  the  transaction,  that  the  relation  of 
attorney  and  client  subsisted  at  the  time  of  the  sale,  and  that  the 
attorney  had  failed  to  show  that  no  industry  he  was  bound  to  exert 
would  have  got  a  better  bargain  for  his  client,  and  the  sale  was  accord- 
ingly set  aside.  —  Holman  v.  Loynes,  270. 

2.  On  a  lease  being  granted,  the  lessee  deposited  it  with  the  lessor^s  solicitor 

(who  acted  for  the  lessor  and  lessee)  together  with  a  bill  of  exchange 
as  a  security  for  the  costs  of  preparing  the  lease,  which  the  lessee  was 
to  pay.  The  lessee  afterwards  mortgaged  the  term,  and  the  defendants 
(who  were  his  solicitors  on  that  occasion),  in  order  to  obtain  the  lease, 
paid  the  bill  of  costs  of  the  lessor^s  solicitors,  and  received  from  them, 
without  any  authority  from  the  lessee,  the  lease  and  the  biU  of  ex- 
change: Edd, — 
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That  without  express  contract  the  defendaiits  acquired  no  lien  on  the  bill  of 
exchange  beyond  the  amount  which  they  had  paid  to  the  lessor's 
solicitors. 
That  evidence  of  an  express  contract  would  not  support  such  a  lien  without 
proof  that  the  defendants  had  explained  to  their  client,  the  lessee,  his 
rights  independently  of  express  contract.  —  Gibson  v.  May,  512. 

See  Clbrk.    Taxation. 
•  SPECIALTY  DEBT.    See  Landlord  and  Tenant,  2.  ♦  948 

SPECIFIC  PERFORMANCE. 

1.  In  a  contract  for  the  sale  of  leasehold  hereditaments,  it  was  agreed  that 

the  vendor  should  produce  a  good  and  marketable  title  commencing 
from  the  freeholder,  but  that  no  title  should  be  called  for  prior  to  the 
lease.  In  the  course  of  the  investigation  of  the  title,  it  was  stated  that 
the  lease  had  been  granted  in  pursuance  of  a  prior  contract,  the  benefit 
of  which  had  been  the  subject  of  a  security,  which  was  by  the  same 
statement  represented  as  having  been  satisfied :  Heldt  — 

That  the  purchaser  was  entitled  to  investigate  the  dealings  with  the  contract 
prior  to  the  lease  being  granted. 

That  stipulations  as  to  title  in  a  contract  between  a  vendor  and  a  purchaser 
are  to  be  construed  favourably  to  the  latter,  though  not  contained  in 
conditions  of  sale  exclusively  prepared  by  the  vendor.  —  Rhodes  v. 
IbbeUon,  787. 

2.  The  executrix  of  a  lessee  agreed  to  sell  to  A.  the  residue  of  her  term 

(except  a  day)  and  the  fixtures  on  the  premises  for  4002.  This  agree- 
ment was  entered  into  by  the  executrix  without  advice,  and  there  was 
no  written  memorandum  of  it  except  a  letter  written  by  the  executrix 
to  her  own  solicitor  a  few  hours  afterwards.  Subsequently  the  land- 
lord, knowing  that  there  had  been  a  negotiation,  if  not  an  agreement, 
between  the  executrix  and  A.,  agreed  with  her  for  the  purchase  of  the 
residue  of  the  term  for  550Z.  A.,  on  hearing  of  this,  offered  the  execu- 
trix, if  she  would  complete  her  contract  with  him,  lOOOZ.  as  purchase- 
money,  and  indemnity  against  any  proceedings  on  the  part  of  the 
landlord.  She  accepted  the  offer,  and  demised  the  premises  to  A.  for' 
the  whole  term  wanting  a  day :  Held,  — 

That  the  original  agreement  (if  any)  with  A.  was  such  in  its  nature  and  cir- 
cumstances as  not  to  be  of  any  validity  in  equity,  unless  the  price  was 
shown  to  be  equal  or  more  than  equal  to  the  value  of  the  property. 

That  as  this  was  not  shown  the  landlord  was  entitled  to  a  specific  performance 
of  his  agreement,  not  only  against  the  executrix,  but  against  A. 

QuoBre,  whether  the  letter  to  the  solicitor  was  a  sufficient  memorandum  in 
writing  within  the  meaning  of  the  Statute  of  Frauds.  —  Ooodwin  v. 
Fielding,  90. 

8.  A  mortgagee,  with  power  of  sale,  obtained  a  foreclosure  decree,  and  then 
entered  into  an  agreement  to  sell  the  estate,  with  a  clause  providing 
that  as  the  vendor  was  mortgagee,  with  power  of  sale,  she  would  only 
enter  into  the  usual  covenant  that  she  had  not  incumbered.  The  pur- 
chaser objected  to  the  validity  of  the  foreclosure  decree,  and  insisted 
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*  944       upon  *  having  the  conyeyance  under  the  power  of  sale ;  and  on  the 

vendor  declining  to  convey  in  that  form,  instituted  a  suit  for  specific 
performance,  in  which  the  vendor  adduced  evidence,  showing  that  the 
above-mentioned  clause  was  inserted  by  inadvertence,  and  that  she 
never  intended  to  incur  the  risk  of  opening  the  foreclosure  by  convey- 
ing under  the  power :  Held^  that  the  misapprehension  was  a  sufficient 
defence  to  the  enforcement  of  a  conveyance  under  the  power.  —  Watson 
V.  MarsUm,  230. 

4.  A  mortgagee  took,  on  the  execution  of  his  mortgage  in  1844,  an  assign- 

ment of  a  term  to  a  trustee,  and,  relying  on  it,  forbore  to  search  for 
judgments. 

A  judgment  had  been  registered  in  November,  1843.  The  mortgagee  sold 
in  1846  under  a  power  of  sale  in  his  mortgage ;  and,  on  the  purchaser 
objecting  to  complete  without  the  concurrence  of  the  judgment  creditor, 
the  mortgagee  and  his  solicitor,  and  the  mortgagor,  to  obviate  the 
objection,  made  a  statutory  declaration,  that,  at  the  time  of  the  mort- 
gage, neither  the  mortgagee  nor  the  solicitor  had  any  notice  of  the 
judgment.  The  purchaser  still  insisted  on  his  requisition,  and  in 
March,  1848,  the  vendor  filed  a  bill  for  specific  performance.  During 
the  proceedings  in  the  Master^s  office,  the  five  years  from  the  regis- 
tration of  the  judgment  expired,  and  it  was  not  re-registered  till  1850 : 
Held,  that,  at  the  hearing  on  further  directions,  in  1853,  the  purchaser 
could  not  be  compelled  to  complete  without  the  concurrence  of  the 
judgment  creditor. 

Held,  also,  that  though  the  question  was  one  of  conveyance,  yet,  as  it  had 
occasioned  the  suit,  the  vendor  submitting  to  obtain  the  concurrence 
required  must  pay  the  costs. 

8emble,  that  a  title  depending  on  the  fact  of  the  vendor  having  been  a  pur- 
chaser, without  notice  of  a  registered  judgment,  cannot  be  forced  upon 
a  purchaser.  —  Freer  v.  Hesse,  495. 

5.  In  a  suit  to  compel  the  defendant  specifically  to  perform  an  agreement  to 

take  a  lease :  HM,  that  under  the  circumstances  of  the  case  the  in- 
tended lessee  had  waived  his  right  to  call  for  the  title  of  the  intended 
lessor. 

Form  of  the  decree  in  this  case  directed  as  in  Warren  v.  Bidkwdson 
(Younge,  1). 

The  mere  fact  of  taking  possession  does  not,  either  in  the  case  of  vendor  and 
purchaser,  or  in  that  of  lessor  and  lessee,  operate  as  a  waiver  of  the 
purchaser's  or  lessee's  right  to  call  for  the  vendor's  or  lessor's  title, 
though  an  intention  to  waive  the  right  is  less  probable  in  the  former 
than  in  the  latter  instance.  —  Simpson  v.  Sadd,  635. 

6.  By  an  agreement  for  the  lease  of  a  coal-mine  it  was  stipulated  that 

the  rent  and  terms  of  working  the  mine  should  be  determined  by 

*  945       *  R.  H.   and  J.   S.,   and  in  case  of  their  not  agreeing  then  that 

the  same  should  be  determined  by  a  person  to  be  nominated  by 
R.  H.  and  J.  S.  before  entering  upon  the  reference :  R.  H.  and  J.  S. 
chose  J.  P.  as  an  umpire,  entered  upon  the  reference,  but  refused  to 
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• 
examine  anjr  witneasea:   an   award  was  ultimately  made  signed  hj 
R.  H.,  J.  S.,  and  J.  P.,  with  which  the  intended  lessee  was  dissatis- 
fied :  a  suit  was  afler  the  lapse  of  a  considerable  time  instituted  by  the 
intended  lessor  to  compel  a  specific  performance  of  the  agreement,  and 
Tarious  grounds  of  objection  to  the  award  were  raised  by  way  of 
defence :  Hddf  dismissing  the  bill,  first,  that  the  award  must  under  the 
circumstances  of  the  case  be  treated  as  that  of  the  referees  only; 
secondly,  that  it  was  not  a  valid  objection  that  the  referees  had  refused 
to  examine  witnesses,  or  that  one  of  the  referees,  instead  of  himself 
inspecting  the  mine,  had  acted  on  the  report  made  to  him  by  another 
person ;  thirdly;  that  it  would  not  have  been  a  valid  objection  if  the 
referees  had  consulted  the  umpire  merely  for  the  purpose  of  enabling 
them  to  form  their  own  opinion ;  and,  fourthly,  that  it  was  a  valid 
objection  that  the  referees  consulted  the  umpire,  and  then,  instead  of 
making  up  their  own  minds  and  if  disagreeing  leaving  the  matter  to  the 
umpire  to  be  determined  by  him,  had  made  an  awaM  which  was  con- 
trary to  the  opinion  of  one  of  the  referees. 
Bemble,  that  it  was  also  a  valid  objection  that  the  award  had  not  been  signed 

by  the  referees  at  the  same  time. 
The  award  being  made  on  the  13th  April  was  communicated  to  the  intended 
*  lessee  on  the  10th  June,  and  was  on  the  8th  August  objected  to  by  him 
on  the  grounds  above  mentioned :  the  Court,  though  inclined  to  con- 
sider that  the  objections  were  taken  in  good  time,  did  not  decide  the 
point,  for  it  held  that  the  lessors  were  by  subsequent  conduct  prevented 
from  raising  the  question. 
The  intended  lessee,  after  objecting  to  the  award,  continued  to  work  the 
mine,  but  finally  abandoned  it  in  February,  1849 :  the  plaintiff  did  not 
file  'his  bill  until  July,  1852.     Semble,  this  delay  would  have  been 
sufficient  to  prevent  the  Court  from  making  a  decree  for  specific  per- 
formance. —  Eads  V.  WUHams,  674. 

STATUTE  OF  FRAUDS.    See  Specific  Pbrforbcancb,  2. 

SUMMONS.    See  Baxkruftct,  5,  6. 

SUPPLEMENTAL.    See  Practice,  1,  6. 

SURETY.    See  Bankruptcy,  7.    Composition  Deed,  2.    Principal  and 

SCRBTT. 

♦SURVIVORSHIP.    See  Evidence,  2.  •946 


TAXATION. 

A  mortgagor,  without  giving  six  months*  notice,  requested  the  mortgagee  to 
accept  payment  and  to  transfer  the  mortgage.  The  transfer  being 
executed,  the  mortgagee's  solicitors  refused  to  deliver  it  or  the  title- 
deeds  to  the  mortgagor  without  payment  of  their  bill  of  costs.  The 
mortgagor's  solicitor  objected  to  items  amounting  to  less  than  9/.  in  all, 
but  paid  the  full  amount  in  order  to  obtain  the  deeds :  Edd,  that  the 
above  were  not  such  special  circumstances  as  to  subject  the  bill  to 
taxation  after  payment. 

[741] 


*  946  INDEX  TO  THE  PBINCIPAL  MATTERS. 

« 

Semble,  that  one  of  the  special  circumstances  required  is  overdiai^d,  and 
that  an  item  objected  to,  not  because  the  business  was  not  done  or 
because  the  charge  was  excessive,  but  because  the  liability  to  pay  it  is 
disputed,  is  not  such  an  overcharge  as  to  be  sufficient  ground  for  tax- 
ing a  paid  bill.  —  In  re  Finch  and  Shepheard,  108, 

TIME.    See  Bankruptcy,  8.    Evioekck,  3. 

TITHES. 

By  the  decree  made  under  the  London  Tithe  Act  (37  Hen.  8.  c.  12),  it  is 
provided  that  the  inhabitants  of  London  shall  pay  2s.  9d,  in  the  pound 
for  tithe  upon  the  rent  reserved ;  or  if  a  less  rent  is  reserved  by  reason 
of  any  fine,  or  if  the  owners  are  also  occupiers,  then  the  tithe  is  to  be  paid 
at  the  same  rate  upon  the  rent  at  which  the  premises  were  last  letten 
for  without  fraud  or  covin :  Hdd,  that  the  decree  assumes  that  eTery 
house  has  a  rent  attached  to  it  or  representing  it,  and  except  in  case  of 
invariable  rents  which  have  remained,  or  are  assumed  to  have  remained, 
unchanged  since  the  passing  of  the  Act,  the  word  rent,  as  there  used, 
means  rack-rent,  and  where  the  house  is  not  let,  it  means  the  full  value 
to  let. 

» 

The  defendant  was  the  lessee  of  premises  in  London,  which  were  let  for  a 
term  of  sixty  years  at  a  reserved  rent  (including  insurance)  of  1021. 
lOf.,  in  consideration  of  the  lessee  laying  out  2000/.  in  building  thereon ; 
the  improved  annual  value  of  the  property  after  the  building  was 
completed  was  2502. :  Held,  that,  under  the  statute,  the  defendant 
must  be  considered  as  owner  of  the  house  during  the  term,  and  that 
the  tithe  must  be  paid  at  2s.  9d.  in  the  pound  on  the  full  annual  value 
of  260/. 

The  second  resolution  in  Skidtnore  v.  BeU,  2d  Inst.  660,  to  the  effect  that 
such  houses  as  were  never  letten  to  farm,  but  inhabited  by  the  owner, 

*  947       is  a  ccutia  omisam  and  shall  pay  no  tithes  by  force  of  *  the  decree,  is  not 

now  law.  —  Vivian  v.  Cochrane^  818. 

TITLE.    See  Specific  Perforuaiyck,  1,  5. 

TRADE.    See  Executor,  3. 

TRADER  DEBTOR.    See  Bankruptcy,  4,  7. 

TRADING.    See  Bankruptcy.  9. 

TREASURY,  SOLICITOR  TO.    See  Crown. 

TRUST. 

When  a  trustee  pays  trust  money  into  a  bank  to  his  credit  to  a  simple  account 
with  himself,  not  distinguished  in  any  other  manner,  the  debt  thus  con- 
stituted from  the  bank  to  him  is  one  which  befongs  as  specifically  to  the 
trust  as  the  money  would  have  done  had  it  specifically  been  placed  by 
the  trustee  in  a  particular  repository,  and  so  remained ;  and  the  case 
would  not  be  varied  by  the  circumstance  of  the  bank  holding  also  for 
the  trustee,  or  owing  also  to  him  money,  in  every  sense  his  own.  But 
checks  drawn  by  the  trustee  in  a  general  manner  upon  the  bank,  would 
for  every  purpose  be  ascribed  and  affect  the  account  in  the  mode 
explained  and  laid  down  in  Claytan'a  Case,  1  Mer.  572.  —  Penneil  v. 
DeffeU,  872. 
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See  ExECUTOB,  1,  8.    Mortgaob,  2.    Partition.    Perpstuitt.    Power,  2. 

Religious  Trust.    Will,  5. 
TRUSTEE. 

1.  A  testator,  entitled  to  realty  and  personalty,  including  a  leasehold  col- 

lieiy,  gave  his  general  residuary  estate  to  trustees,  in  trust  to  sell  at  a 
convenient  time,  with  the  approbation  of  his  son,  and  out  of  the  income 
to  pay  the  testator's  daughter  for  her  life  such  an  annuity  as  should  be 
200/.  a  year,  over  half  the  income  of  the  residuary  estate,  but  not  to 
exceed  600/.  a  year;  and  so  that  any  annual  overplus,  after  paying 
600/.  a  year  to  the  daughter  and  400/.  a  year  to  the  son,  should  go  to 
the  son,  whom  the  testator  constituted  his  residuary  legatee,  and 
appointed  co-executor  with  the  trustees.  The  trustees  disclaimed.  The 
son  acted  in  the  trusts,  and  did  not  sell  the  colliery,  but  carried  it  on 
till  the  mines  were  exhausted,  paying  out  of  his  own  moneys  so  much 
of  the  testator's  debts  as  the  testator^s  personal  property,  other  than 
the  coUiery,  was  insufficient  to  satisfy,  and  paying  the  daughter  600/. 
per  annum,  out  of  the  profits  of  the  colliery,  so  long  as  they  lasted : 

That  although  the  sale  of  the  property  was  to  take  place  with  the  son's 
approbation,  he  was  not,  after  assuming  to  act  as  sole  trustee, 
*  entitled  to  postpone  the  sale  to  his  sister's  prejudice.  *  948 

That  the  son  was  chargeable  with  the  value  of  the  colliexy  at  the  end  of 

a  year  from  the  testator's  death,  and  with  interest  at  4/.  per  cent,  and 
that  the  value  ought,  under  the  circumstances,  to  be  calculated  at  the 
aggregate  amount  of  the  actual  annual  profits  treated  as  deferred  pay- 
ments. — Lord  V.  Wightwicky  803. 

2.  The  expression  attributed  to  the  Lord  Chancellor  in  Attorney- Qeneral  v. 

Hardy,  1  Sim.  N.  S.  838,  with  respect  to  the  removal  of  dissentient 
trustees,  observed  upon. — AUomey-Oeneral  v.  Claphatn,  691. 

3.  An  executor  and  trustee  having  for  several  years  retained  funds  in  his 

hands  uninvested  which  he  ought  to  have  invested:  Held  not  to  be 
chargeable  with  interest  at  five  per  cent,  or  upon  the  principle  of  annual 
rests,  but  with  simple  interest  only  at  four  per  cent,  there  being  no  dr- 
stances  to  lead  to  the  conclusion  that  he  had  made  any  profit  by  his 
misconduct. 

*•  The  principle  applicable  to  charging  executors  and  trustees  with  interest  in 
such  cases  considered. 
The  Court  will  only  charge  an  executor  or  trustee  with  the  interest  which  he 
has  received,  or  which  he  ought  to  have  received,  or  which  it  is  fairly 
to  be  presumed  that  he  did  receive,  and  misconduct  on  the  part  of  an 
executor  or  trustee  will  not,  generally  speaking,  warrant  such  a  pre- 
sumption.—  Attomey-OenereU  v.  Alford,  843. 

See  Charity.    Power,  2. 

TRUSTEE  ACT. 

A  donee  of  a  power  of  jointuring  under  a  settlement  was  ordered,  in  a  specific 
performance  suit  instituted  by  his  wife,  to  execute  the  power  by  a  deed 
to  be  approved  of  by  the  Master,  whereby  1000/.  per  annum  was  to  be 
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appointed  as  the  plaintiff  ^s  jointare.  -On  his  refusal  to  obej  the  decree : 
Heldf  that  under  the  Trustee  Acts,  1850  and  1852,  he  might  be  declared 
a  trustee  of  all  the  rights,  interests,  estates,  and  property  acquired  bj 
him  under  the  settlement,  and  the  Court  appointed  a  person  to  execute 
the  requisite  deed  in  his  place  under  the  Trustee  Act,  1850.  — Ex  parte 
Counteaa  of  Momingion^  587. 

See  Charitt. 
TRUST  MONEY.    See  Public  CoMPAinr,  2. 


UNDERTAKING.    See  WiNDiNChUP  Acts,  1. 
UNMARRIED.    See  Wnx,  2. 


VENDOR  AND  PURCHASER. 

The  question,  when  it  is  sought  to  affect  a  purchaser  with  constructive 

*949  notice,  is  not  whether  ho  had  *the  means  of  obtaining,  and  might, 
hj  prudent  caution,  have  obtained,  the  knowledge  in  question,  bat 
whether  the  not  obtaining  it  was  an  act  of  gross  or  culpable  negligence. 
The  abstract  of  title  of  real  estsite  disclosed  the  fact  that  the  land-tax  had  been 
redeemed  thirty-three  years  previously  to  the  sale  by  persons  acting  as 
the  guardians  of  an  infant  tenant  in  tail,  out  of  the  personal  estate  of  the 
infant,  who  died  a  bachelor  without  having  attained  his  majority,  and  in 
a  suit  instituted  shortly  afterwards  by  the  personal  representatives  of 
the  infant  against  the  then  tenant  in  tail  in  remainder,  a  decree  vras 
made  declaring  them  entitled  to  charge  the  estate  with  an  amount  equal 
to  the  consideration  money  paid  for  the  redemption.  A  deed  was  pre- 
pared for  the  purpose  of  charging  the  estate  accordingly,  which  was 
duly  executed  by  the  then  tenant  in  tail  in  remainder,  but  he  died  vrith- 
out  having  suffered  a  recoyery.  The  succeeding  tenant  in  tail  entered, 
suffered  a  recovery,  and  sold  the  estate  to  a  purchaser  for  yaluable  con- 
sideration, who  had  no  express  notice  of  the  facts  aboye  stated :  Held^ 
on  a  bill  filed  by  the  adininistrator  de  bonis  non  of  the  infant  tenant  in 
tail  against  the  purchaser,  that  the  omission  on  his  part  to  inquire 
whether  the  redemption  of  the  land-tax  might  not  have  been  so  effected 
as  to  haye  given  to  third  persons  equitable  rights,  of  which  there  was* 
no  trace  on  the  face  of  the  abstract,  did  not  amount  to  gross  negligence, 
and  that  be  ought  not  therefore  to  be  affected  with  constmctiye  notice 
of  such  equitable  rights.  —  Wcare  y.  Lord  Egmonif  460. 
See  Srt-off.    Soucitor,  1.    Specific  Pbrforicaiicb,  1,  2,  3,  4.  5. 


WAIVER.    See  Composition  Deed,  2. 

WAIVER  OF  TITLE.    See  Specific  Performance,  5. 

WASTE. 

A  Court  of  Equity  will  not  interfere  at  the  instance  of  a  remainder-man,  in 
cases  of  permissive  waste,  either  by  injunction  or  to  giye  satisfaction 
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against  an  equitable  tenant  for  life  in  posseaaion. -» Powyt  t.  B2a- 

grofoe,  448. 
WIF£.    See  Httsbaio)  and  Wifs. 
WILL. 

1.  A  testator  directed  that  the  interest  and  diyidends  of  the  remainder  of  his 

stock  should  be  invested  so  as  to  aocamolate  until  the  end  of  twentjr-one 
years  from  his  death,  when  the  whole  was  to  be  disposed  of  towards  his 
then  nearest  of  kin  in  the  male  line  in  preference  to  the  female 
line :  Eeldy  that  the  son  of  the  testator^s  paternal  *  nnde  was  not    *  960 
entitled,  in  preference  to  the  testator^s  sister.  —  Boyiy.  Bradr 
Itfy,  58. 

2.  A  testator  gave  5000{.  to  be  invested  in  the  names  of  trustees  for  the  bene- 

fit of  a  tenant  for  life,  and  at  his  death,  the  principal  to  his  son  and 
unmarried  daughters  as  he  might  by  will  direct,  and,  fjEulmg  such  direc- 
tion, to  them  equally  t  Held^  that  **  unmarried  daughters  "  meant  those 
who  were  unmarried  at  the  date  of  the  codicil.  —  HM  v.  Robertaon,  781. 

d.  A  testator,  before  the  Wills'  Act  came  into  operation,  devised  his  *'  estate  " 
at  A.  to '8.  K:  for  life,  charged  with  life  annuities,  but  in  case  the  annui- 
tants, or  any  one  of  them,  survived,  8.  K.,  he  gave'  the  aforesaid 
**  estate  ^  to  8.  K.'s  eldest  surviving  son,  charged  with  the  annuities, 
but  in  defiiult  of  issue  male  he  gave  the  aforesaid  '*  estate  ^  to  T.  K., 
charged  in  like  mannw,  and  unto  his  eldest  son  upon  the  same  condi- 
tions, but  in  default  of  issue  male  the  premises  were  to  descend  to  the 
testatoi^s  heirs,  charged  as  above :  Hdd^  — 

That  the  limitation  to  S.  K.'s  eldest  surviving  son  ought  not  to  be  construed 
literally  so  as  to  make  it  dependent  on  S.  K.  being  survived  by  one  of 
the  annuitants. 

That  the  words  in  default  of  issue  male  were  not  to  be  construed  referentially 
as  meaning  in  default  of  an  eldest  surviving  son,  but  generally,  so  as  to 
give  S.  K.  an  estate  in  tail  male. 

That  the  use  of  the  word  "  estate  ^  was  not  in  the  above  will  sufficient  to  give 
the  eldest  surviving  son  of  S.  K.  an  estate  in  fee-simple. 

That  where,  upon  the  careftd  perusal  of  an  instrument,  it  is  impossible  not  to 
be  satisfied  that  a  strict  and  ordinary  interpretation  of  its  language 
would  disappoint  the  intention  with  which  it  was  framed,  such  an  inter- 
pretation is  not  to  be  adopted.  — Key  v.  Key,  78. 

4.  A  shareholder  in  an  assurance  company  bequeathed  aU  and  every  his 
"  shares  and  interest ''  in  the  company,  and  "  all  the  advantages  to  be 
derived  therefrom.'*  Ther^was  tAao  a  general  residuiLiy  bequest.  The 
rules  of  the  company  required  each  shareholder  to  efiTect,  or  procure  to 
be  effected,  an  assurance  to  a  prescribed  amount,  and  provided  that 
one-third  of  every  bonus  on  a  policy  should  be  added  to  the  capital  of 
the  company :  Held,  upon  the  whole  context  of  the  will  and  codicils, 
that  neither  the  moneys  made  payable  by  a  policy  effected  by  the  testa- 
tor on  his  own  life  nor  the  proportion  of  a  bonus  payable  in  respect  of 
the  policy  passed  under  the  above  words  to  the  specific  legatees.  — 
.  Harington  v.  Moffat,  1. 

6.  A  testator,  by  his  will,  devised  all  his  real  estates  to  trustees  for  ninety- 
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nine  yean,  wiihoat  impeaehment  of  wute,  and,  snbjeok  tfaeieto,  to 
*951  the  use  of  lus  son  for  life,  witboat  impeachment  of  waste,  *«itli 
remainder  to  the  use  of  hia  granddaughter  for  life,  withooft  napetudih 
ment  of  waste,  with  remainder  to  her  first  and  other  sons  in  tail, 
Ac  The  trustees  of  the  term  were,  in  the  event  of  his  personal  eftate 
being  deficient,  to  raise  money  to  pay  debts  and  legacies.  The  w31 
contained  an  express  provision  against  cutting  down  any  timber  on  the 
estates,  except  for  necessary  repairs,  until  the  granddanghter  should 
attain  twenty-one,  at  which  time  the  trustees  were  empowered  to  cat 
such  timber  "  as  they  shall  think  fit,^  and  to  sell  and  pay  the  proceeds 
to  the  granddaughter.  The  son  entered  into  possession,  and  died 
before  the  granddaaghter  attained  twenty-one.  She  then  became  ten- 
ant for  life.  Some  time  afterwards,  and  idfter  she  attained  her  majoritj, 
the  bustees  sdd  the  term  by  anction  in  order  to  pay  debts.  It  wai 
stated  in  one  of  the  conditions  of  sale  that  the  estate  was  sold  subject  to 
any  rights  under  the  provisions  in  the  will :  HM^  that  the  will  created 
no  obligatory  trust  in  fiivonr  of  the  granddaughter,  but  that  the  power 
to  the  trustees  to  out,  ^bc.,  was  merely  discretionary.  —  WaUingion  v. 
Waldron,  269. 

6.  A  testator  by  his  will  desired  Uiat  his  wife  might  reside  during  her  widow- 

hood in  the  freehold  house  in  whidi  he  dwelt.  After  directing  bit 
business  to  be  carried  on  by  his  executrix  (who  was  his  wife)  and  his 
executors,  so  long  as  they  thought  expedient,  he  gave  the  house,  stock 
in  trade,  and  the  residue  of  his  property  to  his  executrix  and  executors, 
upon  trust  to  pay  the  wife  an  annuity  of  20f .  so  long  as  the  business 
should  be  carried  on,  and  when  his  youngest  child  attained  twenty-one, 
to  sell  the  business,  stock,  and  effects,  together  with  the  house,  and  out 
of  the  proceeds  to  pay  the  wife  during  her  widowhood  an  annuity  of 
642.  lOt.  instead  of  one  of  20<.,  and,  subject  thereto,  trusts  were  declared 
for  the  benefit  of  the  diildren :  MM,  that  the  widow's  right  to  reside 
in  the  house  ceased  upon  the  sale.  —  Ckqpmam  v.  Gilberi,  366. 

7.  By  a  will  trustees  were  directed  to  pay  the  inoome  of  a  trust  fund  to  the 

testator's  nephew  for  hi|  life,  weekly,  monthly,  or  quarteriy,  as  they 
should  think  fit,  with  a  declaration  that  if  the  nephew  should  anticipate, 
aasign,  or  otherwise  incumber  the  income,  or  attempt  so  io  do,  the 
trust  should  be  void,  and  the  trust  fund  fell  into  the  residue.  Eighteen 
months  after  the  testator^s  death  and  before  any  payment  had  been 
made  to  the  nephew,  he  assigned  as  a  security  (so  fer  as  he  lawfiilly 
oould,  without  creating  a  forfeituie  of  his  interest  in  the  inoome  of  the 
legacy)  all  money  doe  to  him  on  account  of  the  income,  but  not  any 
future  income:  HM,  that  the  assignment  was  valid. — lure  SMd^s 
7Vus(s,  404. 
*969  8.  A  testatrix  was  the  owner  of  *  four  debentures  of  the  Spanish  govern- 
ment, each  of  which  had  impressed  upon  it  the  words ''  Capital  lOOOI.,'^ 
and  purported  to  secure  to  the  holder  602.  per  annum  in  perpetuity, 
but  to  be  redeemable  on  payment  of  **  662.  per  cent  on  the  nominal 
amount.''  By  her  will  sbe  bequeathed  thus :  '*  The  sum  of  20002. 
Spanish  bonds  or  coupons  now  belonging  to  me,  and  all  dividends  vduch 
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aliall  be  due  to  mt  ibereoB  at  the  time  of  my  deceate :  ^  Hdi^  that  two 
only  of  the  debentures  piwedt  and  that  parol  e^denoe  of  declarationa 
of  the  testatrix  as  to  her  intention  was  inadmissible. 
HM^  also,  by  Lord  Justice  Tubnsb,  that  where  there  is  a  specific  beqnert, 
parol  OTidence  is  admissible  to  show  what  property  tha«  is  answering 
to  the  description  of  it ;  bnt  that,  if  on  that  evidenoe  it  appears  that 
there  was  property  oonectly  answering  the  description,  no  evidence 
can  be  adduced  to  ^show  that  it  was  intended  to  apply  to  other  prop- 
erty. —  Eanoood  ▼.  *GfigUk,  700. 

9.  Freeholds  were  doTised  upon  trust  to  raise  20001.  '*  by  sale  or  otherwise,^' 

and  to  permit  the  testator's  son  P.  to  enjoy  the  estate  *'  after  raising 
as  aforesaid,^  for  his  life,  with  trusts  in  remainder  for  F.'s  children,  and 
in  the  CTOnt  (which  happened)  of  P.  djring  without  leaTing  issue,  in 
trust  for  S.  and  T.  in  common  in  fee.  Trusts  were  dechued  of  the 
20001.,  which,  as  to  10001.,  were  for  a  dan^ter  of  the  testator  for  life, 
and,  after  her  death,  for  her  children.  The  30002.  was  not  raised  till 
after  the  death  of  P.,  who  surriTod  S.  and  T.,  and  kept  down  the 
interest  of  the  20002.  The  daughter  afterwards  died  without  ever 
having  had  a  child :  Hddt  — 

That  the  90002.  was  a  diaxge  upon  the  devised  estate,  and  not  an  exception 
out  of  the  devise,  and,  therefore,  as  to  the  above  10001.,  sank  upon  the 
dangliter's  death,  for  the  benefit  of  the  inheritance. 

That  the  10002.  formed  part  of  the  real  estates  of  S.  and  T.  at  their  decease. 
-^  /»  rs  Oooper^i  Legacy,  Ibl. 

10.  The  words  "  next  heir  ^  ooomrring  in  a  will  in  a  bequest  of  an  annuity 

finr  life  to  be  enjoyed  by  the  next  heir  to  a  certain  title  and  estate : 
Hdd,  by  reference  to  the  context,  not  to  have  been  used  in  their  strict 
sense,  but  to  mean  the  person  next  presumptively  entitled  to  succeed 
to  the  title  and  estate.  -^Dormer  v.  PhOUpa,  865. 

See  Costs,  1.     Eiaohon.     Exboutob,  2,  8.     PABTcnoN.  *  Psbpbtuitt. 

PowKft.    Sh»xt*8  Cask,  Bulb  dt.    Txusisk,'!. 

WINDING-UP  ACTS. 

1.  The  solicitors  of  a  provisionally  registered  mihray  company,  by  the 

antbority  of  a  meeting,  consisting  *of  three  provisional  di-   *968 
rectors,  sent  to  applicants  for  shares,  with  the  letters  of  allot- 
ment,  a  letter  stating,  that,  in  the  event  of  the  Act  not  being  obtained, 
the  directors  undertook  to  return  the  whole  of  the  deposits  without 
deduction.    The  company  was  wound  up  under  the  Winding-up  Acts. 

That  a  call  was  properly  made  upon  the  three  directors  for  the  whole  amount 
of  the  expenses  and  the  costs  of  winding  up  the  company. 

That  a  director  who  had  acted  in  that  capacity  after  the  meeting  author- 
izing the  letter  of  allotment,  bat  before  the  letter  had  been  sent,  and 
had  not  objected  to  it,  was  not  liable  to  contribute. 

That  a  director  who  had  been  plaintiff  in  an  action  against  a  stranger,  in 
which  the  dedaration  stated  the  above  undertaking  to  have  been  given 
by  the  directors,  and  who  had  been  a  defendant  to  a  suit  in  Chancery 
instituted  by  the  strangeri  and  had  by  his  answer  admitted  to  the  same 
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effect,  had  not  thereby  ccmolanTely  adopted  the  iindertakmgt  hat 
might  adduce  CTidence  to  ihow  that  the  adnuMion  in  the  answer  iras 
made  by  mistake. 

That  upon  an  appeal  of  a  contribatory  from  a  call,  the  appellant  may  show 
that  he  ought  not  to  have  been  placed  on  the  list  of  oontiibatories.  — 
Lord  Londeaborough'a  Castt  411. 

2,  Where  a  subscriber's  agreement  authorizes  the  managing  committee  of  a 
proTisionally  registered  company  to  bin^  the  members  and  to  make 
regulations  and  by-laws,  it  is  not  beyond  the  powers  of  the  committee 
to  order  that  the  checks  of  any  three  of  them  shall  be  sufficient,  and  a 
check  BO  drawn  will  not  render  any  one  of  the  committee  more  liable 
than  the  other  members  of  the  company,  without  proof  of  the  money 
having  come  into  his  hands.  — MaHiomd^a  Cose,  769. 

8.  A  joint^tock  company  was  fonned  in  England  for  working  mines  in 
Germany,  subject  to  the  terms  of  a  deed  of  settlement,  which  provided 
that  the  capital  should  be  (>0,000Z.,  and  gave  no  powers  to  the  directors 
to  raise  money  except  by  the  creation  of  new  shares.  That  capital 
was  paid  up  and  proved  insufficient  for  working  the  mines.  The  wages 
of  the  miners  being  in  arrear,  and  other,  debts  being  due,  the  managing 
directors  obtained  advances  from  some  of  the  shareholders  for  the  pur- 
pose of  paying  those  debts  and  preventing  the  mines  from  being  seised 
under  the  law  of  the  country.  The  directors  also  borrowed  other  sums 
on  their  personal  guarantee  from  the  bankers  of  the  company,  not  for 
payment  of  debts,  but  for  canying  on  the  business  of  the  company  in 
its  ordinary  course,  and  they  afterwards  repaid  the  bankers  ^ese 

*  964       advances.    The  company  *  was  wound  up  under  the  Winding-up  Acts : 

-SeW,— 

That  the  advances  made  by  the  sluureholders  to  pay  debts  of  the  company 
might  be  set  off  by  them  with  interest  against  a  call. 

That  although  the  advances  made  by  the  bankers  did  not  constitute  a  debt 
due  to  them  from  the  company,  the  directors  having  no  power  to 
borrow,  the  directors  were  entitled  to  be  allowed  the  amounts  repaid 
by  them  to  the  bankers,  the  directors  being  trustees,  and  in  that 
character  entitled  to  indemnity  from  their  oestuuxpte  trutUnd  against 
expenses  bond  fide  incurred. 

That  the  distinction  between  advances  by  shareholders  to  pay  necessary 
expenses  and  a  loan  contracted  by  them  is  a  sound  one.  —  Ex  parte 
ChippenddUt  In  re  Oerman  Mining  Campany^  19. 
See  GoMFROMisB.    Pubuc  Gompant,  2. 
WORKHOUSES.    8eeCk>ST8, 2.   v 
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